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INTRODUCTION 

By  Warren  (i.  Magnuson,  Chairman,  Committee  on  Commerce,  and 
Abraham  Ribicoff,  (  liairman,  Committee  on  Government  Operal  ions 

We  welcome  the  opportunity  to  introduce  what   is  doubtless  the 
ii."-i  exhaustive  study  ever  undertaken  of  I  :tion  proce  -   for 

atorj    appointn    tits.   Spanning  :;:-'   decades    from    th< 
World  War  to  the  pi  ire  administrations     this  study  conducted 

b;    M  Graham  and   Kramer  provides  a  perspective  and  depth 

oi  insight  which  those  of  us  engaged  in  the  process  from  day  to  day 
rarely  glimpse.  The  authors  have  analyzed  well  over  50  appoint- 
ment two  Federal  ag<  ticies-  -the  Federal  ( Jommunications  Corn- 
Federal  Trade  Commission.  The  often  elaborate 
campaigns  to  solicit  nomination,  the  underlying,  if  unarticulated  crite- 

:  >r  selection,  and  yes — the  shortcomings  of  the  Senate's  confi 
t ion  process  arc  unblinkingly  laid  out  before  us.  The  autho  lude 

with  a  series  of  remedial  proposals  which  merit  and  will 
serious  considei  al 

i  s  of  ;  lie  ( reorgetown  [nst  it  ute  for  Public  ! 

<   ,       nded   for  commissioning  so  im] 

;  i  ent  regulatory  reform  only 

1  t  lie  wisdom  of  i  lieir  •  I 
While  we  may  not   find  ourselves  in  agreement   with  each  of  the 
judgments  and  conclusions  rendered  by  the  authors,  we  can  a 
t  hat  the  study  furnishes  sobering  evidence  that  for  generation 

White  House  nor  the  Senate  sought  or  insisted  upon  the  appoint- 
ed regulators  from  among  the  first  ranks  of  our  Nation'.-  leaders. 
;  her.  the  flaws  inherent  in  t  he  process  by  which  we  select  our  regu- 
are  not  unique  to  any  administration  or  to  any  party. 

extent   that    the   Semite   in   the   past    failed   to   pursue  a 
:■<  role  in  the  pursuit  of  regulatory  excellence,  we  must 

pt  this  n  ility.  ?<     I        study  forms  an  appropriate  back- 

drop for  the  (  |]  our  respective  committee-  to  strong        i  and 

ematize  the  confirmation  process  and  to  breathe  life 
bional  mandate  to  advise  as  well  as  to  consent     and  mor<   \ 
edly,  to  wit  hhold  con 

On  July  26, 1975,  the  Senate  authoi  I  udy  of  the  Federal  ; 

latoi  ies  to  be  conducted  jointly  by  the  Commerce    (  tittee 

and  the  ( rovernment  ( Operations  ( 'on unit  tec.  To  our  knowledge,  this  is 
the  first  time  a  comprehe  udy  of  these  agencies  has  hi  en  under 

t  here  have  been  a  number  of  st  udies 
of  government  organizations  and  Federal  regulation  in  the  past. 
study  by  two  congressional  committees  is  unique  in  that  it  will  have 

n  i 
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the  ability  to  convert  .-duly  recommendations  into  legislativi 
where  t  he  Senate  appropriate  and  needed. 

Pursuant  to  thai  authority,  the  Government  Operations  Commit- 
tee has  created  seven  task  forces  dealing  with  various  aspects  of  Fed- 
eral regulal  ion.  Task  forces  have  been,  or  are  being,  set  up  on  adminis- 
trative delay,  public  participation  in  agency  proceedings, congressional 
oversight,  agency  independence  and  overlap  of  functions  and  the  need 
for  regulation.  The  seventh  task  force,  which  is  well  into  its  work, 
is  concerned  wit  h  the  quality  of  regulatory  appointments.  As  such,  it  is 
appropriate  and  timely  that  the  Graham-Kramer  study  be  published 
now  it  should  prove  to  be  a  valuable  resource  in  our  committees'  in- 
quiry on  agency  appointments. 

Lei  it  be  noted  that  the  passivity  which  too  often  marked  the  Senate's 
actions  on  nominees  in  the  past  has  changed  markedly. 

In  the  Commerce  Committee,  our  determination  to  stiffen  the  spirit 
of  the  confirmation  process  was  perhaps  best  characterized  by  Chair- 
man Magnuson  in  remarks  made  May  7,  1073.  to  the  Consumer  Fed- 
eration of  America  : 

An  Administration  can  be  no  stronger  than  the  stature,  competence  and  above 
all  the  integrity,  of  the  men  and  women  who  people  its  high  offices.  The  Senate 
Commerce  Committee  has  the  responsibility  for  reviewing  the  candidates  nomi- 
nated for  most  of  the  regulatory  agencies  and  high  offices  in  the  Department  of 
Commerce  and  Transportation.  We  have  always  believed  that  the  President, 
elected  by  mandate  of  the  people,  is  entitled  to  have  serve  him  the  men  and 
women  he  chooses — unless  they  are  clearly  disqualified.  But  I  must  tell  you  that 
we  have  swallowed  nominees  .  .  .  who  have  left  a  bitter  aftertaste  and  our  toler- 
ance for  mediocracy  and  lack  of  independence  from  economic  interests  is  rapidly 
coining  to  an  end. 

The  Commerce  Committee  lias  progressively  tightened  and  made 
substantive  the  confirmation  process.  As  a  part  of  this  process, 
the  Committee: 

(  1 )  Became  the  first  to  place  the  financial  statements  of  nominees 
(vi  the  public  record. 

(2)  Progressively  tightened  requirements  for  disclosing  potential 

of  interest,  beginning  with  the  requirement  that  members  of 
private  law  firms  appointed  to  regulatory  agencies  disclose  the  names 
of  the  firms'  clients,  culminating  with  the  adoption  of  a  standard  ex- 
haustive financial  disclosure  form  (a  copy  of  which  appears  as  ap- 
pendix A.,  see  i).  425). 

(3)  Organized  a  small  but  expert  investigation  stall  and  assigned 
to  the  invest  igators  the  responsibility  of  reviewing  financial  statements 
and  biographies  of  nominees  routinely  to  identify  potential  conflicts  of 
interest  or  other  disqualifying  material. 

I    Adopted  the  practice  of  providing  at  least  7  days,  and  usually 
more,  notice  of  hearing  on  regulatory  nominees,  to  provide  greater 
opportunity  for  participation   in  the  hearing  process  by  interested 
. 

lit iii ed  the  practice  of  submitting  detailed  written  inter- 
overing  the  broad  range  of  major  policy  decisions  fac- 
icy  to  each  regulatory  nominee,  requiring  that  these  be 
ansv  writing  a  leasl    t8  hours  prior  to  the  scheduled  hear- 

ing date.  This  enables  the  Chairman  'and  Committee  members  to 
carrying  oul  the  intent  of  Congress  in  enforcing  the  regulators  statutes 
with'")  his  jurisdiction  an:]  to  pursue  focused  lines  of  questioning:  at  the 
Domination  hearing. 
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Iii  June  L973.  the  Chairman  and  other  Commerce  Comm 
members  urged  Senate  rejection  of  a  nominee  t«>  the  FPC  on  the 
grounds  thai  he  had  served  as  counsel  to  a  major  oil  company  subject 
to  the  jurisdiction  of  the  FP< '  r<>r  a  substanl  Lai  number  of  years  prior 
to  his  nomination.  The  Senate  concurred  in  thai  recommendation  by 
;.  record  vote  of  L9to  I  t,the  first  time  in  nearly  40  years  that  the  Senate 
illy  acted  to  reject  a  regulatory  nominee. 

tly  the  Committee  has  refused  to  confirm  more  than  L5 
nominees  who  failed  to  convince  the  committee  of  their  qualificat 
or  fitness  to  serve.  En  keeping  with  the  Senate's  constitutional  duty  to 
se  the  President,  the  Commerce  Committee  has  communicated,  both 
ally  and  informally,  with  the  President  on  the  desirable  criteria 
for  potential  nominees  to  each  of  the  regulatory  agencies  within  the 
jurisdicl  ion.  The  ini  3  of  t  his  process  was  re- 

r  dated  January  LO,  L974,  from  Chairman  Magnuson 
sident  N"ixon appearing i  n  ii.x  B,  (seep.  127). 

The  effort  of  the  C  >  to  fulfill  the  Senate's  re- 

sponsibility to  advise  the  President  on  nominees  did  not  end  with  the 
Nixon  administration.  In  addition  to  Chairman  Magnuson's  pledge 
;o  newly  inaugurated  President  Gerald   V<'vi\  to  continue  the  c 

Wished  with  the  Nixon  administration 
i;\  C,  ]>.  427. ).  he  has  sral  occasions  communic 

i    President  about   ci  >r  various  regulatory  \ 

On  December  2,  L974,  and  March  L2,  L97  national  enei 

rag     .  C   airman  Mag]  I  the   President,  in  selecting 

s  for  vaca  m  the  FPC,  to  select  candidal  dtted  to 

to  si  imu  •'  ric  and  >rgy  produ 

windfall  profits  (see  appendix  I)  and  E,  p. 
red  that  wit  h  resp  •<•<  to  a 
FTC  t]   i  nomination  shouL  Qy  gotoa 

lining,  experie]    e  and   lemonstrated  commitment  to  the  vigorous 
our  anl  >pendix  F.  p.  429. ) 

•  ait  nominations  to  regulatory  commis  ions  give 

d  mediocrity  disclosed  by  this  study 
•  prevail  President's  timely  focus  upon  regulatory  re- 

form has  raised  public  co  itical  importance  of  1 

■  h    our    encouragement  —has 
ten  and  worn  lards  of  excellen 

(t  is  our  intent  ion  to  examine  ca  refully  the  findings  am ' 

udy  and  to  seek  v  improve  the  Senate's  participate 

;   •  '  irmatioi  .  We  are  working  with  our 

r  committees  in  the  Senate  and  with  our  House  counterpai 
iculartheLr  ton  and  Oversight  Subcommittee  of  tin 

CommerceO  additional  ways  to  u]  thequal- 

■ 
Out  of  a  symposium  jointly  sponsored  by  our  committees  to  si 

g  of  upgradi  uality  of  regulators  have  come  a  number 

of  promi  .  including  a  project  enlisting  the  voluntary 

I    e  effort  to  i 
I  ify  and  keep  current  rosters  of  ci 
ability  and  c  o  -       e  and  lo  ;al  ; 
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eminent,  so  that  each  President  can  have  before  him  the 
irtment  of  talent  from  which  to  choose. 
We  do  not  need  polls  to  toll  us  that  the  citizens  of  this  country  lack 
confidence  in  their  government.  Perhaps  no  single  effort  can  accom- 
plish more  to  restore  faith  in  government  than  the  single-minded  pur- 
suit of  regulatory  nominees  meeting  the  very  highest  standards  of 
public  service.  We  arc  deeply  committed  to  that  pursuit. 


FOREWORD 

I..    k<>\    L  S 

When  President  Truman  ■ 
t  ion  by  his  White  I  [ouse  militai 
grand  orators,  Matthew  Neely,  defender]  ;       "'■• 
when  he,  Neely,  had  been  <  ro\  ei  not 

been  attacked  similarly.  !!•   sa  d  thai  appointment 

make,  it  was  simply  inevitable  some  wou 
"even  ( )ur  Lord,  p  eking  L2  to  aid  I  [im,  p 

Unfortunately  appointments  i<>  the  "independ< 
mission.-/'  under  many  Presidents  and  both  parties,  cannot  be 
within  Senator  Neely's  <:>  fei  se  that  amoi 
are  bound  to  be  errors.  I  udeed,  to  bor 
the  few  distinguished  reguli 

land.*'  This  study  by  Janu  -   \i.  I  •    II.   K  i    i 

"sobering  evid<  nee,"  as  S  VI  Ribicof 

introduct  it  "neit  her  th 

or  insisted  upon"  securing  i  he  necessary  level 

The  severity  of  the  problem  is  del  ed  by   w 

dissatisfaction  with   regulatory  performance.   Whil 
wide  as  to  what  "good"  perf<  ould  I"-.  and  while  mucli 

sat  isfact  ion  would  be  likely  n 

there  is  a  st  riking  c<  unduly  | 

and  the  regulators  t  hi  lem.1 

This  book-  documei  nth  01  the  Loi 

ments.  It  advances  the  public  dialog  great! 

better  people  should  be  appointed,  and  lei  popular 

preoccupat  ion  wil  h  list  :!'L'-  the  < 
exercise  in  universal  i  hich  breaks  do> 

name  is  ment  ioned.  The  book  foci 
appointees  "campaign,"  how  the  whole  ai 
and  how  t  impiw  e  it.  We  find 

dentedly   full  search  througl 
Most  of  the  Lnfor 
that   a  book  about    pi 
authors  even  conducted  several 
used  in  the  appro: 
studhi  i  published  and  unpt 

tion  of  : : 
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Sound  process  cannol  assure  sound  appointments,  but  saying  that 
is  no  more  than  saying  that  fine  medical  care  cannot  assure  fine  health. 
A  sound  appointment  process  will  substantially  change  the  mix  of 
people  who  will  be  considered,  will  change  some  ultimate  choices,  and 
will  heighten  all  appointees'  sense  of  their  public  accountability.  Im- 
proving the  appointment  process  is  only  one  of  numerous  necessary 
steps  toward  improved  regulation,  but  it  is  an  unusually  easy  one. 

The   primary   responsibility  for  the  quality  of  appointments,  of 
course,  lies  with  the  power  to  appoint,  rather  than  with  the  li 
power  to  confirm.  Presidents  differ  in  the  importance  they  attach 
to  the  regulatory  agencies,  and  the  only  way  to  prevent  patterns 
or  occasions  of  weak  appointments  is  for  people  concerned  with  partic- 
ular regulatory  programs  to  work  at  Presidential  responsiveness.  A 
long  record  of  such  work  by  the  regulated  industries,  operating  in  a 
closed  system  and  with  a  submissive  Senate,  has  given  poor  results.  The 
only  hope  for  permanent,  substantial  improvement  lies  in  opening  up 
the  process   of  assuring  Presidential  responsiveness,  and  that  mi 
igorating  congressional  involvement.  Thus  although  the  prh 
appointment  responsibility  is  in  the  Presidency,  the  primary  means 
for  improving  it — and  responsibility  for  doing  so — lie  in  Congress, 
dally  the  Senate. 
Consistent  with  recent  years'  congressional  rejuvenation,  the  book 
performs  a  particular  service  in  revealing  how  congressional  "clear- 
ance" has  operated,  and  how  that  operation  dilutes  the  Senate's  con- 
stitutional responsibility  to  advise  and  consent.  Work  on  this  book 
began  after  a  law  student  had  found  that  over  several  decades,  the 
average  duration  of  Senate  confirmation  hearings  on  ICC  nominees 
was  about  17  minutes.  All  t]\c  recent  and  understandable  bemoaning 
of  the  IC  >ribundity  has  included  too  little  recoo-nition  that  the 

Presidency  and  the  Congress  are  more  responsible  for  that  miasma 
than  the  Commission  itself. 

That  the  Senate  is  changing  in  this  regard  is  shown  by  the  decision 
to  publish  this  study.  In  particular,  the  Commerce  Committee's  will- 
ingness to  draw  attention  to  the  need  for  improving  the  appointment 
process  is  part  of  a  striding  improvement  of  its  own  crucial  perform- 
ance, in  exercising  its  primary  advice-and-consent  responsibility  over 
the  Communications,  Power,  and  Trade  Commissions  as  well  as  the 
Civil  Aeronautics  Board,  Interstate  Commerce  Commission,  Maritime 
Administration,  Consumer  Product  Safety  Commission,  and  other 
bodies. 

The  Government  Operations  Committee,  which  has  no  confirmation 
responsibility  over  any  regulatory  agency  appointee,  has  undertaken  a 
major,  overall  re-examination  of  Federal  regulation.  The  Commerce 
Committee  is  an  equal  partner  in  that  effort.  The  details  of  the  concrete 
steps  the  Commerce  Committee  has  taken  to  "breathe  life  into  the  con- 
stitutional mandate"  to  advise  and  consent  are  described  in  the  intro- 
ducl  ion  above.  But  no  committee  is  an  island,  and  almost  all  other  cur- 
rent practice  continues  as  before,  proving  the  need  for  institutionalized 
improvements. 

Some  might  be  surprised  that  although  the  White  House  and  Con- 
gress are  under  different  parties,  and  there  is  such  current  concern 
about  "deregulation"  and  improved  regulatory  practice,  and  also  such 
determination  to  increase  accountability  to  Congress,  nevertheless  the 
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whether  accessary  steps  are  taken  at  all.  For  example,  this  exchange 
occurred  early  in  1975,  in  confirmation  hearings  on  a  number  of  un- 
usually significant  nomination-: 

SBNATOB  1.  There  is  one  question  I  just  want  to  raise  here.  That  is  the  FBI 
check.  We  .ire  a  little  confused.  Who  is  responsible  for  if." 

LTOB  -.  The  staff  tells  me  there  is  an  FBI  investigation  under  way. 
rATOR.  l.  How  many  [of  the  nominees]? 
ltob  2.  Probably  just 

In  short,  the  uniqueness  of  recent  Commerce  Committee  improve- 
ments makes  clear  that  one  of  the  most  important  reforms  for  the 
regulatory  appointment  process  is  to  adopt,  as  rules  of  the  Senate 
lather  than  transitory  practice  of  any  single  committee,  appropriate 
assurances  that  the  confirmation  process  will  rise  above  the  closed  and 
perfunctory.  Chairman  Magnuson  and  his  colleagues  and  staff  are  to 
he  praised  for  showing  the  way.  Only  the  adoption  of  new  rules  can 
assure  that  all  chairmen  and  all  committees,  during  all  administra- 
tion-, similarly  "breathe  life'-  into  this  constitutional  responsibility. 

Just  as  Congress  is  a  key  element  but  not  the  whole,  so  too  is  the 
quality  of  appointments  only  one  key  element.  The  authors  present 
their  recommendations  fully  aware  of  how  large  is  the  challenge  of 
improving  regulation.  Recent  rhetoric  about  deregulation  sounds 
largely  as  if.  were  the  right  switch  found  and  flipped,  great  change 
wotdd  follow  at  once.  But  improving  regulatory  performance  is 
deeply  difficult.  This  is  so  not  only  because  of  the  complexity  of  many 
of  the  substantive  problems  and  of  the  administrative  processes;  nor 
because  of  the  further  difficulty  of  dislodging  affected  interests  (from 
airlines  and  truckers  through  bankers,  broker-dealers,  and  recipients 
of  grants  and  welfare)  which  benefit  from  existing  systems,  or  think 
they  do,  or  which  at  least  feel  familiar  with  those  systems;  nor  even 
from  the  sharp  disagreement  as  to  the  direction  for  any  move  from  the 
status  quo.  Those  aspects  are  inevitable,  but  some  of  our  difficulty 
arises  from  simple  confusion  or  ignorance. 

■  leading  confusion  affecting  our  expectations  and  our  blueprint 
for  improvement  is  the  notion  that  regulators  often  stray  from  con- 
ional  intent  and  protection  of  the  public  interest,  indeed  become 
"captives"  of  the  regulated  interests.  We  would  do  better  to  admit 
that  regulators  cannot  stray  far  or  Congress  would  pull  them  in. 
Rather,  whai  some  people  criticize  as  "straying"  is  in  fact  right  on 
the  tra  1:  <>f  political  consensus  as  to  what  is  wanted.  The  fact  that 
our  political  processes  are  often  used  more  effectively  by  highly  or- 
ganized interests,  and  that  much  "reform"  legislation  is  enacted  by 
ephemera]  forces  which  cannot — or  simply  do  not — sustain  their 
strength  for  the  necessary  constant  followthrough,  are  commentaries 
on  our  society,  economics,  and  politics  more  than  on  regulatory  per- 
il; :e.  While  si  ructural  changes  or  even  tinkering  in  regulation  are 
well  worth  working  for,  it  is  important  to  have  realistic  expectations 
and  prioritie 


of  informed  people,  are  often  so  unrealistic  or  parochial  as  to  pro- 
frustration   rather  than   fruitful  argument  and   accomplishment.   For  example,   ono 
mmltree  Rtafl  Btudy  this  east  autumn,  examining  120  regulators  appointed  to  o 
explored  whether  the  appointees  woro  "sensitive  to  consumer  intor- 
•  in.]  that  over  those  years  not  a  single  such  person  had  hoen  appointed  to  the 
H        and  1  PC.  While  I  doubt  that  conclusion  even  as  to  the  ICC  and  FPC.  I  am 
.-..reon    It  is  inaccurate,   and    in  an    important   sense  other-worldlv.   to   conclude   that    SEC 
MoiMinr.  Pollock  and  Exwmis,  SBC  Chairmen  Cary  and  Cohen,  and  FCC  Memher  Nicholas 
™»nson     naming  only  the  clearesl  cases,  and  putting  aside  any  other  aspects  of  the  per- 
sons named)  are    not  sensitive  to  consumer  interests." 
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A  second  injurious  confusion  is  declaiming  thai  regulation  has 
"failed,"  with  little  if  any  considerat  ion  oi  :  (  l  )  What  are  the  criteria 
of  success,  or  ( 2 )  how  idealist  ic  or  parochial  are  i  hose  critei  ia,  oi 
how  well  do  nonregulatory  systems  perform,  or  I  I  i  how  much  differ 
cut  would  the  area  being  considered  look,  if  there  had  been  no  regu- 
latory program  or  a  verj  different  one.  We  have  suffered  unconscion- 
able regulatory  fail  wit-,  such  as  incredible  delay  at  the  [CC  and  else- 
where, long  lack  of  policj  at  the  FCC,  and  until  recently  a  seem 

:il  sleep  at  the  FTC.  But  we  also  suffer  unconscional  le  mai 
failures,  such  as  industrywide  collapses  like  the  "back-office  mess" 
which  drowned  broker-dealers  in  L967  70,  or  the  catastrophic  over- 
expansion  drowning  real  estate  investment  trusts  now:  particular 
failures  such  as  Penn  Central,  \Y.  T.  Grant,  Lockheed,  the  Franklin 
National  Bank;  or  scandals  like  Equity  Funding,  l.S.  Nati< 
Bank,  salad  oil,  aspects  of  Penn  Central,  and  political  contributions 
ell  as  other  pay-offs.  And  no  particularization  seems  needed  for 
the  category  of  failures  in  the  political  system. 

hi  all  the  excited  discovery  that  regulation  has  limits  and  weak- 
nesses, it  should  never  be  forgotten  that  each  regulatory  program  was 
enacted  because  Congress  was  persuaded  that  unregulated  activity  in 
particular  sphere  had  produced  or  threatened  even  greater  harm 
e  public  interest  than  would  flow  from  the  weaknesses  and  limits 
of  regulat  ion.  Of  course,  the  route  to  success  lies  in  finding  the  appro- 
priate mix  of  regulation  and  unregulated  conduct.  |  In  some 
it  might  be  that  the  best  mix  would  resemble  a  pendulum,  with  ! 

•  on  in  "tic  generation,  very  little  in  the  next,  and  then  hack.) 

A  third  injurious  confusion  is  the  notion  that  "regulation"  is  uni- 
tary, susceptibli  !«>  across-t  he-board  improvement,  in  fort  unately,  t  he 

untless  programs  and  regulated  spheres  of  activity  have  so  many 

fferent   features  that  most  acroj     the-board  steps  will  be  either  too 

■  t<<  function,  or  too  shallow  to  matter. 

'!  oth<  r  obstacles  stand  in  the  way  of  improving  regulatory  per- 

tance,  but  despite  the  obstacles,  despite  the  fact  that  then    is  no 

.-witch  that    will  turn  a   regulatory  miasma   into  an  efficient    pi 

pleasing  most  of  the  affected  interests  mosl  of  the  time,  there  is  no 

tion  about  t  he  significance  of  good  regulators  or  about  the  aci 
the-board  high  promise  that  lie-  untapped  in  improved  appoint- 
ment processes.  James  Landis  said  it  best  :  "Good  men  can  make  poor 
laws  workable;  poor  men  will  wreak  havoc  with  good  laws."  uood 
people  will  perform  better  including  those  responsible  for  selecting 
and  confirming  the  regulators  and  poor  ones  will  be  able  to  wreak 
lavoc,  if  they  are  supported  by  sound  systems,  [mproving  the 
appointment  process  will  not  automatically  and  at  once  improve  the 
appointee-.'  ealiher  and  even  if  it  did.  that  alone  would  not  automatic- 
ally and  at  once  improve  regulatory  performance.  A-  Judge  Henry 
Friendly  noted  in  closing  his  famous  \(.nvj  Holmes  lectures  on  the 
administrative  agencies,  "Ultimately  the  answer  must  lie  with  Con- 
gress."6 It  is  a  most  satisfying  sign  that  this  study,  undertaken  long 
before  the  current  interest  in  these  matters  was  so  clear,  appeal-  under 
the  auspices  of  the  Senate  Committee  on  Commerce, 

port   on   Regulatory    Agencies   t,.  the   President  Elect/'   Senate  Committee  on   the 
Judiciary,  86th  Cong..  2d  Bess.  I  December  i960),  p.  »;»;. 

•'•The  Federal  Administrative  Agencies:  The  Need  for  Better  Definition  of  Standards" 

.  5  Han    r.  Rei    i  263,  i  31  5  I  1962  >. 
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PREFACE 

This  book  began  as  a  study  of  the  appointive  process  to  the  Federal 
regulatory  agencies  which,  we  hoped,  might  become  the  basis  of  an  arti- 
cle. Thai  was  December  L972.  Such  a  limited  confine  was. -non  aban- 
doned in  favor  of  a  molt"  ambitious  objective:  To  reconstruct  as 
accurately  as  possible  the  circumstances  v rhich  led  t<>  the  appointment 
of  51  men  and  women  who  were  the  members  of  the  Federal  Trade 
Commission  and  the  Federal  Communications  Commission.  And  that 
is  what  we  have  done  in  the  chapters  which  follow. 

This  book  is  not  a  history  of  the  agencies  or  of  the  regulators  who 
guided  them.  Rat  1km-.  it  is  a  history  of  the  appointments  of  regulatory 
commissioners.  It  is  an  important  distinction.  We  have  reserved  our 
conclusions  lot-  the  final  part,  which  contains  an  overview  of  the 
appointive  process  and  our  recommendations  for  change. 

When  we  began,  it  was  at  once  obvious  that  we  could  not  nope  to 
rely  on  published  source  materials.  Broadcast  ing  magazine,  which  has 
scrutinized  FCC  appointments  for  decades,  proved  helpful.  But  I'm- 
the  most  part,  published  information  on  regulatory  selections,  while 
filled  with  generalities,  availed  us  little  in  the  way  of  specific  detail-. 
Even  today,  tiie  select  ion  of  a  regulator  is,  after  all,  a  not  very  impor- 
tant event  in  The  overall  scheme  of  things;  20  years  ago,  it  was  barely 
noted  in  the  press.  We  recognized  from  the  start  that  the  primary 
source  for  information  would  necessarily  have  to  he  oral  interviews 
with  those  who  were  directly  involved  in  the  process  of  appointment. 

However,  we  did  not  begin  with  interviews.  Our  first  step  w:is  to 

gather   published,  then   unpublished,   information.   Permission   was 

,  to  inspect  the  files  of  the  Senate  Committee  on  Commerce 

(which  reviews  nominations  to  the  FCC  and  FTC)  at  the  National 

Archives.  On  certain   matters,  we  also  consulted  the  records  of  the 

House  Oversight   and    Investigations  Subcommittee  ami  the  Senate 

( 'omi  >n  the  Judiciary.  The  Truman.  Eisenhower,  and  Kennedy 

jidential  libraries  were  of  enormous  assistance  to  us.  Mrs.  Drew 

:  id  to  allow  us  to  inspect   her  late  husband's 

papers  on  these  two  regulatory  agencies.  Other  collections  of  papers, 

such  as  that  of  Senator  Estes  Kefauver  at  the  I  Iniversit  \  of  Tenm 

were  also  of  value.  We  spent  a  number  of  weeks  in  research  before 

scheduling  the  fust  interview. 

A-  a  result,  we  were  aide  to  prepare  very  detailed  and  specific  ques- 

tions  for  our  interviews.  It  is  impossible  to  estimate  the  amount  of 
time  -pent  in  interviews;  typically,  they  would  last  at  least  *_'  hour-. 
Sometime-,  there  would  l>e  several  sessions  and  followup  questions. 
Nearly  every  interview  we  conducted  was  taped,  and  the  tape-  ai 
out'  possession.  We  used  confidential  sources  sparingly  and  onlv  when 
it  was  absolutely  necessary;  much  of  the  information  attribute 
interviews  ha-  been  subsequently  verified  by  the  interviewees  prior  to 
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publication.  Every  effort  was  made  to  doublecheck  information  given 
to  us  during  the  interviews. 

Happily.  39  of  tin1  41  living  YCC  and  FTC  Commissioners  who 
served  between  January  1953  and  January  1973  agreed  to  be  inter- 
viewed.1 We  also  spoke  with  Presidential  advisers  on  appointments  in 
every  administration  from  Truman  through  Johnson.  A  number  of 
other  persons,  who  were  directly  or  indirectly  involved  in  the  pro 
were  contacted  for  information. 

From  the  outset,  we  knew  we  would  never  gvt  the  whole  story  of  any 
appointment.  Certain  sensitive  information,  such  as  input  from  the 
regulated  industries,  was  difficult  to  obtain.  In  addition,  Commissioners 
rarely  know  the  full  circumstances  of  their  own  selection;  much  occurs 
without  their  knowledge  in  the  inner  circles  of  the  White  House  and 
elsewhere.  Also,  appointment  decisions  usually  involve  a  large  number 
of  individuals,  some  of  whom  we  were  unable  to  identify — others 
refused  to  talk  to  us.  Finally,  it  is  .-imply  impossible  to  state  with  any- 
thing close  to  certainty  the  precise  Presidential  motivation  for 
appointment. 

Within  those  acknowledged  limitations,  we  believe  that  we  have 
reconstructed  enough  of  the  events  and  details  of  51  appointments  to 
give  an  important  and  heretofore  unavailable  analysis  of  how  regula- 
tory appointment-  are  made. 

There  are  many  to  thank. 

This  book  was  researched  and  written  at  the  Institute  for  Public 
[nterest  Representation  of  the  Georgetown  University  Law  Center  in 
Washington,  D.C.  The  institute  and,  in  turn,  this  book  was  funded 
by  the  Ford  Foundation. 

.V  particular  note  of  appreciation  is  due  the  directors  and  staff  of 
the  Presidential  libraries  holding  the  papers  of  Harry  S.  Truman, 
Dwight  David  Eisenhower,  and  John  F.  Kennedy.  [Attributions  to 
those  collections  are  cited  in  the  text  as:  HSTL.  DDEL.  and  JFKL.] 
We  contacted  a  number  of  smaller  collection^,  and  we  appreciate  the 
efforts  made  by  the  research  stall'  at  each  of  those  libraries.  In  par- 
ticular, useful  written  information  was  obtained  from:  Broadcasters 
Pioneer  Library.  National  Association  of  Broadcasters:  Felix  Frank- 
furter Paper.-.  Library  *of  Congress;  Oren  Harris  Papers.  University 
of  Arkansas  ;  Estes  Kefauver  Collection,  University  of  Tennessee;  Na- 
tional Archives;  Sam  Rayburn  Library;  and  the  Frieda  Ilennock 
Simmons  Collection,  Radcliffe  College. 

We  an-  indebted  to  those  Commissioners  of  the  FCC  and  FTC  who 

granted  us  interviews  or  (in  se  of  five  of  them)  answered  our 

questions  in  writing  or  on  tape.2  Their  names  follow  in  alphabetical 

oi-dcr    by    agency.    Federal    Communications   Commissioners:   Dean 

i.  Kenneth  Cox.  John  S.  Cross,  John  C.  Doerfer,  Frederick  W. 

Ford.  E.  William  Henry.  Benjamin  Hooks.  Thomas  J.  Houser,  Rosel 

H.  Hyde,  Nicholas  Johnson,  Charles  II.  King,  II.  Rex  Lee.  Robert  E. 

Lee    Loevinger,    Newton    X.   Minow,   Charlotte   Reid,   George 

James   J.   Wadsworth,   Edward  M.   Webster,  Robert 


PTC)  and  Robert  T.  Hartley  (FCC)  declined  to  be  intprvipwpd.  Ten 

mbers  were  deceased  :  T.  A.  M.  Craven,  John  W.  Gwvnne,  Frieda  B.  Hen- 

""     'it    x  ,,:||"„    ,-  x"rn;    i1,ti:,r«1  A.  Mack.  George  C.  McConnaughey,  James  M.  Mead,  Eu- 

rd  K.  Mills,  and  Paul  A.  Walker. 

-■  Information   received  in  other  than   Interviews  is  cited  in  the  text  as,  for  example: 

miii-.w  raped  Responses  or  Secrest  Written  Responses. 
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Wells,    and    Richard    E.    Wiley.    Federal    Trade    < 
Sigurd    Anderson,    AJbert    A.   Carretta,   John    J.    Carson,    Da 
S.    Dennison,    Jr.,    Paul    Rand    Dixon,    Philip    Elman,    A.    i 
Higginbotham,  Mar}    Gardiner  Jones,   Earl   W.   Kintn  W. 

patrick,   A.    Everette  Maclntyre,   Lowell   B.    Mason,  Janu 
Nicholson,  John  E.  Reilly,  Robert  T.  Secrest,  Stephen  J.  Spingarn, 
Edward  T.  Tait,and  Caspar  Wein'bei  l 

The  information  we  received  from  Presidential  ad 
administration  from  Truman  through  Johnson  v  illy  valua 

and  we  appreciate  their  cooperation  and  assistance.  W< 
taped  interviews  or  received  written  information  from  tin*  following 
\\  lute  House  ad\  Lsors :  Sherman  Axiams,  Joseph  ( Jali  fano,  Donald  >. 
Dawson,  Ralph  Dungan,  Dan  II.  Fenn,  Jr.,  Roberl  K.Gray,  Roberl 
Hampton,  Walter  Jenkins,  David  W.  Kendall,  John  Macy,  Henry 
Roemer  McPhee,  Kenneth   1*.  O'Donnell,  Esther   Peterson,   Lee  (  . 

ad  Charles  Willis.  We  also  contacted  members 
sional  staffs  for  information;  we  conducted  two  interviews  with 
members  ot  the  stall  of  the  Senate  Committee  on  Comnn  rce,  Mi 
Pertschuk  and  Nicholas  Zapple.  Mr.  Pertschuk  was  also  most  helpful 
in  the  publication  of  the  manuscript. 

In  addition,  we  spoke  with  a  number  of  other  people  (not  all  of 
whom  we  are  at  liberty  to  identify)  ;  some  for  their  opinion-  on  the 
appointive  process  in  general,  some  for  details  on  particular  selec- 
tions. We  express  our  thank-  to:   Erma  Angevine,  The   Honorable 
Sylvia  Bacon,  The  Honorable  Axel  J.  Beck,  Joseph  Borkin,  Benja- 
min V.  Cohen.  Stanley  Cohen,  Henry  Geller,  John  Hayes,  Jeroj 
Kuykendall,  Robert  Kintner,  Jewel  Lafontant,  Charles  M.  Lichen- 
stein,  Donald  II.  McGannon,  Reed  Miller.  Alfred  S.  Mills,  Alan  \ 
rison,  Max  Paglin,  Roberl  Pitofsky,  E.  Barretl  Prettyman,  Jr., the  late 
Paul  A.  Porter,  Worth  Rowley,  ^jitonin  Scalia,  Bernard  Segal,  John 
Seigenthaler,   Eileen  Shanahan,   Dr.   Frank  Stanton,  and  J.   Roger 
Wollenberg.  Prof.  J.  Willard  Hurst  of  the  University  of  W 
Law  School  and  Prof.  Roy  Schot  land  of  ( Georgetown  l  rniversity  Law 

reral  chapters  of  the  manuscript  in  early  draft, 
made  helpful  comments.  Ed  Cohen  and  Lloyd   Beasley  of  ' 
merce  Committee  staff  reviewed  and  prepared  the  manus 
publication.  We  appreciate  their  efforts  on  our  behalf. 

Throughout  this  project,  we  have  had  the  assistance  of  several 
able  research  assistants,  who  Labored  over  a  seemingly  endless  stream 
of  details.  The  authors  wish  to  acknowledge  the  valuable  contribu- 
tion of  William  DePaulo,  John  Maberry,  Margaret  Sachs,  S 
Sfekas,  Charles  Stewart,  and  Jerry  Stouk.  Beverly  Coleman,  Pa 
Rizzo,  and  Georgyne  Johnson  are  to  be  commended  for  the  thankless 
;  typing  the  manuscript  and  performing  all  the  other  adminis- 
t  rat  ive  details  which  they  handled  so  competent  iy. 

Finally,  we  express  our  gratitude  to  Senator  Warren  Magnuson 
and  Senator  AJbraham  Etibicoff.  Their  deep  commitment  to  regulatory 
reform  has  resulted  in  the  publication  of  this  hook. 

The  responsibility  for  error  is,  of  course,  ours  alone. 

James  M.  ( rRAB  \n. 

VlCTOB    II.    Ki:\m 

Washington,  D.C. 
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imbued  with  reactionary  sentiment  and  so  partisan  in  their  make-up 
thai  they  would  not  see  a  wrong  committed  by  a  big  trust  or  monopoly, 
oven  though  it  would  appear  as  'huge  as  high  Olympus'  *  *  *.  What 
good  alter  all,  does  it  do  to  pass  laws  if  the  President  is  going  to  ap- 
point men  :|:  *  ::  who  have  no  sympathy  with  them?"4  That  trend 
was  reinforced  during  the  Coolidge  administration,  and  the  agency 
took  an  aggressively  pro-business  posture  in  the  late  1920's.  Coopera- 
1  ion  with  business  became  a  partnership  with  the  selection  of  William 
B.  Humphrey  for  the  FTC  in  11)25.  Reflecting  the  prevailing  view- 
point that  big  business  was  not  only  respectable  but  admirable,  the 
FTC  under  Humphrey's  leadership  pursued  a  regulatory  policy  which 
spurned  the  Wilsonian  notion  of  "pitiless  publicity"  of  business  wrong- 
doing through  prosecution.  Instead,  the  Commission  discouraged  em- 
barrassing economic  investigation,  negotiated  privately  with  busi- 

-  accused  of  unlawful  practices  and  emphasized  the  development 
of  the  trade  practice  conference  whereby  the  FTC  clarified  for  busi- 
nessmen the  meaning  of  unfair  competitive  practices.5  It  was  under 
( loolidge  that  the  Commission  lost  its  political  independence  and  be- 
came closely  identified  with  the  philosophy  of  a  particular  administra- 
tion. Progressive  legislation  had,  in  effect,  been  nullified  by  conserva- 
tive administration. 

Franklin  Delano  Roosevelt  was  initially  determined  to  alter  that 
course,  and  one  of  his  first  acts  in  that  regard  was  to  request  the 
resignation  of  Commissioner  Humphrey.  The  Commissioner  flatly 
refused  to  resign  since  his  term  had  5  years  remaining.  F.  D.  R.  then 
fired  him,  but  Humphrey  continued  to  attend  Commission  meetings 
even  though  his  colleagues  voted  to  recognize  the  Presidents  removal 
order.  When  the  Comptroller  General  ruled  that  he  was  no  longer 
entitled  to  draw  any  salary,  Humphrey  took  the  dispute  to  the  courts. 
A  year  later,  a  unanimous  Supreme  Court  held  that  firing  was  unlaw- 
ful because  the  President  had  not  made  any  showing  of  cause.6  After 
that  decision  was  rendered,  Roosevelt,  by  all  accounts,  lost  interest 
in  the  Trade  Commission  other  than  as  a  patronage  vehicle.  In  1936, 
Business  Week  declared  that  the  F.  D.  I\.  appointments  to  the  FTC 
were  "political  doles'-  and  that  none  of  the  Commissioners  were 
equipped  to  handle  such  complicated  statutes  as  the  Robinson-Patman 
Act  because  they  did  not  have  "any  firm  foundation  in  law,  economics, 
or  business."  :  By  the  late  1930's,  the  FTC  appeared  to  be  a  fiefdom  of  a 
single   important  Democratic  Senator.  Kenneth  McKellar,  of  Ten- 

e,  who — everyone  thought — selected  FTC  members  and  staff  with 
ease  as  he  appointed  a  postmaster  in  Memphis.  Commissioner 
Ewin  I):; vis  of  the  same  State  was  McKellar's  man  at  the  FTC  and 
the  person  to  see  for  a  staff  appointment,  A  story  has  been  told  that 
one  day  a  young  lawyer  from  Tennessee  named  Fletcher  Cohn  was 
referred  to  Commissioner  Davis  by  the  State  party  machine.  While 
I  )avis  was  reflecting  on  what  might  be  the  right  position : 


4  \s  emoted  in  E.  1'endlcton  Herring,  "The  Federal  Trade  Commissioners."  0  Goo.  Wash. 
339    :"■  I   |  IQ39    Hi). 

Pendleton    Herring,  "Politics,  Personalities,   and  the   Federal   Trndo  Commission," 
I.   t,    Shnrfman.  ''The  Interstate  Commerce  Commission",  v.   IT.  p.  45,  fn.  20!)   (1900). 

•Herring,  "The  Federal  Tmdo  Commissioners,"  op.  eir..  p.  357.  President  Etoosevelt,  by 
one  account,  had  actual  proof  of  misconduct  in  office  asrainst  Humphrey  and  lie  law  re- 
gretted  the  decision   not   to  file  such  charges  against  him.   Harold   L.   Ickes,   "The   Secret 
Diary  of  Harold  Trk<>s."  n.  384  (1953). 
•  BU8ineB8  Week,  Oct.  .';.  1UTA.  p.  17. 


A  delegation  from  the  staff  came  to  him  and  said.  "But,  Judge,  don't  you  know 
that  .  .  .  why,  er,   Fletcher  Conn,  he's  Jewish."  No  Jew,  it   appears,  had 
before  held  a  staff  job  al  the  FTC.  Bui  Davis,  in  the  grand  tradition  of  J 
and  Paine,  would  aot  be  diverted  from  doing  justice.  As  the  story  g<  e 
to  his  full  height  and,  with  much  dignity,  emitted  one  of  the  immortal  affirma- 
tions of  American  liberty:  '"But,  he  come  from  Ten;;  >ssee,  don't  he?"8 

Colm  was  hired,  like  so  many  other  enterprising  lawyers  from  that 
State.  Years  later,  in  the  1950's,  newly  appointed  FTC  commi 

astonished  to  find  so  many  staff  members  from  the  State  of 
Tennessee. 

Howe\  er,  1  >y  19 15,  the  major  problem  with  the  FTC  was  not  patron- 
age but,  instead,  the  advanced  a<re  of  the  commissioners.  There  was 
serious  question  whether  the  F.  D.  E.  commissioners  had  the  ability 
to  operate  the  agency  in  any  fashion  at  all.  For  example,  when  a 
member  of  the  Opinions  Section  was  accused  of  actually  running  the 
Commission,  the  staffer  replied,  "Well,  somebody  has  to.""  The  re- 
mark was  not  far  from  the  truth.  The  average  age  of  four  of  the  five 
commissioners  was  69,  and  they  had  cumulatively  served  61  years  as 
members  of  the  FTC.  There  had  been  no  change  in  the  makeup  of  the 
Commission  since  1935.  The  Roosevelt  FTC  was  indeed  the  "small, 
sleepy  town"  of  Washington. 

Harry  S  Truman  inherited  an  inbred  and  moribund  FTC,  and  for 
more  than  3  years  he  did  everything  he  could  to  maintain  that  status 
quo.  In  three  separate  instances,  President  Truman  waived  the  require- 
ment that  commissioners  retire  at  the  age  of  70  in  order  to  reappoint 
Roosevelt  holdovers.  Commissioner  William  A.  Ay  res  was  80  years  of 
age  when  Truman  renominated  him  in  1947.  The  Senate  balked  at 
confirmation  for  reasons  explained  by  one  Senator : 

The  only  difficulty  is  Mr.  Ay  res'  age.  He  is  about  80  years  old  .  .  .  the  Federal 
Trade  Commission  is  about  to  dry  up  and  blow  away.  Three  of  its  members  are 
almost  incapable  of  doing  a  reasonable  day's  work.  I  don't  know  that  there  is 
anything  our  Committee  can  do  about  it  as  long  as  the  President  continues  to 
nominate  people  of  this  kind.10 

But  Truman  persisted,  Ayres  was  confirmed  and  died  in  office  at  the 
age  of  85  in  1952.  In  1948,  Truman  renominated  71-year-old  Garland 
Ferguson,  who  had  initially  been  selected  by  President  Coolidge  in 
1927,  despite  the  fact  that  it  was  well  known  that  the  Commissioner's 
drinking  habits  rendered  him  "of  little  value  after  noon  of  almost  any 
given  day."  "  This  time,  the  Senate  had  had  enough,  no  action  was 
taken  and  the  nomination  died  with  the  session.  Even  still,  the  1 ' 
dent  allowed  Commissioner  Fenruson  to  remain  in  office  for  another 
year  before  replacing  him.  Once  he  had  reappointed  the  Roo  • 
holdovers,  Truman  stood  by  them  against  criticism.  In  June  1949, 
when  Representative  Wright  Patman  suggested  to  Truman  that  he 
replace  three  of  the  Commissioners,  the  President  sharply  disagreed  : 
"I  was  intrigued  with  your  suggestion  about  discharging  three  mem- 
bers of  the  Commission,  all  of  whom  have  been  appointed  by  me  since 
I  have  been  President.  As  you  know,  it  is  not  a  policy  of  mine  to  pull 
the  rug  out  from  under  my  appointments.'* 12  However,  three  F.  D.  R. 
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appointees  died,  one  resigned,  and  the  fifth  was  compelled  to  retire  by 
the  Senate  thereby  forcing  President  Truman  to  replace  them  with 

n  choosing. 

enhower's  inauguration,  all  five  members  of  the 

Trade  Commission  had  been  initially  selected  by  Harry  Truman. 

While  not  the  "a1  solute  acme  of  the  country's  business  knowledge  or 

talent,"1    they  were  functioning  regulators — a  decided  improvement 

over  the  "dry  up  and  blow  away"  ( Commissioners  of  a  few  years  before. 

Trui  have  two  additional  striking  characteristics:  the 

»nal  interest  and  involvement  in  the  appointive  proc- 

apparenl  absence  of  any  coherent,  overall  strategy  for  the 

y  i  hrough  t  he  n  e  of  the  appointment  power. 

Fii  n  be  no  question  lmt  that  President  Truman 

rolved  in  the  selection  process;  he  did  more  than  i 

the  :  a  to  nominate  and  his  involvement  was  greater  than 

y  Presidential  interview  of  the  nominee,  which  only  occa- 

lly  would  occur  in  subsequent  administrations.  Harry  Truman, 

to  an  extent  unequal)  1  until  the  Johnson  Presidency,  played  a  role 

in  the  ea  of  many  regulatory  vacancies.  Truman,  like 

LBJ,  had  a  special  interest  in  patronage,  but  his  involvement  was 

ly  di<  fated  by  necessity  :  the  White  House  had  yet  to  develop 

dalists  on  patronage  which  would  mark  later  administra- 

.  Presid  man  did,  however,  appoint  the  first  staff  member 

rincipal  -  to  screen  candidates  for  Federal  office.  All 

the  same,  regulatory  agency  appointments  were  still  considered  to  be 

for  the  personal  attention  of  the  President  and  his  closest 

advis  input  from  middle-level  staff  on  patronage  matters  was 

comparatively  inconsequential  in  the  Truman  White  House.  Truman 

•  >lved,  he  was  also  the  last  President  to  appoint  a  lar°re 

number  of  regula  om  lie  knew  personally.  Truman  did  not  have 

sively  on  the  judgment  of  others;  lie  was  able  to  draw  his 

own  ;  potential  Commissioners  fitness  for  office.  When 

President  Truman  wrote  three  of  the  FTC  mem- 

ing  them  by  their  first  names — a  familiarity  which  is 

•ly  to  ever  occur  again.14 

is  involved  in  patronage,  but  did  his  patronage  refi' 
icy  to  implement  the  mandate  of  the  Trade  Commission  i 
Other  than  the  fact  that  Truman  did  appoint  a  balanced  Comm; 

•  -  d  of  moderates,  liberals,  and  a  conservative),  the  question 

ered  in  the  negative.  The  President  did  keep  his  distance 

from  the    !  after  he  had  made  his  appointments.  One  Commis- 

n  fully  noted  Truman's  remarks  in  this  regard  after  the 

1  him  of  his  selection  for  the  FTC : 

*  *  <>n  the  FTC  he  would  never  tell  me  what  to  do  and  he  v 

ss  t<>  me  concerning  any  matter  pending  before  the  Com- 
mission, i ':  ddent]  said  that  all  he  would  expect  of  me  was  to  make  deci- 
Qt  pursuant  to  the  statutes  administered  by  the  Federal  Trade 
Commission  and  it  made  no  difference  to  him  whether  or  not  I  agreed  at  all  times 
with  trman].18 


I952,i    ins. 
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dura  by  All         •  Carretta  has  civen  us  permission  to  quote 

>m    notes   he   mad,'   Bhortly   after   his   interview   with   the   President. 


Of  course,  this  statement  is  in  keeping  with  the  independent  nature 
of  the  regulatory  commissions  and  their  relationship  with  the  White 
House;  but  the  pattern  of  Truman's  FTC  appointments  suggesl 
indifference  to  the  agency  which  was  prompted  by  more  than  legal  r< 
quirements.  There  is  no  suggestion  of  an  overall  strategy  on   FTC 
appointments,  or  that  his  selections  were  affected  by  any  import 
Presidential  objectives.  In  short,  the  FTC  was  not  significantly  revi- 
talized by  Truman's  appointees.  Like  other  Presidents  before  him, 
Truman  seemed  to  favor  a  low-profile  FTC  which  could  be  used 
convenient  patronage  vehicle  for  men  the  President  considered  able 
and  deserving.  Partisan  political  motivations,  coupled  with  the 
quirement  of  a  modicum  of  competence,  governed  Truman's  selecl 
for  the  FTC.  As  such,  the  vacancies  were  filled  pretty  much  as  they 
arose. 

In  some  ways,  therefore,  the  Truman  FTC  resembl  •<]  the  elephant 
created  by  a  committee:  when  it  worked,  it  did  so  by  something  other 
than  design.  The  FTC  during  the  Truman  Presidency  was  a  con- 
glomerate, reflecting  certain  patronage  needs  which  existed  at  certain 
-.  This  pattern  had  occurred  before  with  the  FTC.  and  it  would 
occur  again  in  the  future.  Moreover,  the  circumstances  under  which  in- 
dividual commissioners  were  elected  by  Truman  would  also  re  i 
in  the  future;  recognizing  that  there  are  differences,  Truman's  ap- 
pointments can  still  be  roughly  categorized  into  their  own  patterns. 
As  such,  the  purposes  of  this  study  are  served  if  the  Truman  FTC 
appointees  are  treated  in  chronological  order  with  an  emphasis  on 
the  essential  details  which  will  be  found  to  reoccur  in  subsequent 
administrations. 

Loird J  />.  Mason :  A  Friend  of  the  President 

In  1945,  Harry  Truman  used  his  first  FTC  appointment  opportunity 
to  appoint  a  friend  of  his  to  the  Commission.  Lowell  B.  Mas  n  had 
a  "very  personal,  intimate  relationship"'  with  President  Truman 
"which  had  nothing  to  do  with  politics.''10  Oddly  enough,  the  game 
of  baseball  explains  Mason's  selection  as  much  as  anything  else. 

Senator  Harry  Truman  of  Missouri,  like  many  other  Washing 
dignitaries,  had  often  been  Mason's  guest  in  his  stadium  box  for 
opening  day  of  the  baseball  season.17  It  was  a  tradition  stretching  back 
into  the  midthirties,  and  reportedly  a  most  delightful  one  for  all  who 
attended.  The  engaging  Lowell  Mason  appreciated  life,  and  his  : 
inent  friends  delighted  in  his  breezy  companionship. 

Mason,  who  had  campaigned  for  the  last  Republican  opening  on 
the  FTC  in  1935,  knew  President  Truman  well  enough  to  approach 
him  directly  concerning  his  ambitions.  Mason  recalled  going  to  Hi 
Truman  and  saying: 

Mr.  President,  I  wish  you'd  appoint  me  on  the  FTC.  because  it's  a  very 
corner  and  it's  very  anti-business ...  and  maybe  1  can  go  there  and  bright, 
that  corner  of  the  administration  a  little  bit. 

Truman  reportedly  responded,  "Lowell,  you're  a  damn  fool,  but 
if  you  want  to  try  it,  why.  I'll  appoint  you."18  T  every  reason 

to  believe  that  it  was  about  that  simple.  Within  6  weeks  of  the  va- 
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avII   Mason  became  an   ETC  Commission* 
$10,000  a  year;  Congress  had  not  increased  the  salary  since  the  FTC 
stablished  in   L914. 
L  well  Mason  was  a  self-made  man  who  had  the  benefit  of  a  very 
life.  Born  into  a  political  family,  Mason's  father  served 
in  the  I  publican  from  Illinois  at  the  turn  of  the 

py.  \V         Mason  was  (.»  years  old,  however,  his  father  was  uot 
scted  and  the   family  returned  to  Chicago.   After  that,  harder 
times  followed  and  Mason  was  forced  to  work  his  way  through  North- 
;         School  graduating  in  1914.  Thereafter,  he  built  up  a 
criminal  law  practice  and  served  as  a  Republican  member  of  the  Illi- 
Senat(  its  until  the  depression  wiped  him  out.  His  friend- 

ship wit  I  med  criminal  lawyer,  ( Jlarence  I  )arrow,  led  to  Ma 

intment  as  general  counsel  of  the  National  Industrial   Review 
■  I  in  1934.  Mason  decided  to  remain  on  in  Washington  wh< 
job  ended  after  a  year.  Hard  times  again  returned,  and  Mason  later 
recalled  his  first  years  in  the  Capital:  "I  lived  in  a  hall  bedroon 

ewtons  and  picked  up  a  few  dollars  ghost  writing  speeches  *  *  : 
rved  for  3  years.  Mostly,  I  borrowed  money  from  my  friendi 
>n's  friends  were  ready  to  help.  One  of  his  new  Washington  friends 
of  th    Was!  ington  Senators  baseball  team,  and  it  was 
from  him  that  Mason  initially  received  access  to  a  box  at  the  stadium. 
her  friend  provided  Mason  with  a  rent -free  office  where  he  set  up 
his  law  practice  with  a  kitchen  table  and  two  chairs  for  furniture.'-'" 
As  Mason's  circle  of  friends  grew,  his  practice  srrew  as  well  and  he 
comfortably  situated  by  the  time  of  his  FTC  appointment. 
It  does  not  happen  often,  but  on  occasion  a  President  does  select  a 
chum  or  a  buddy  for  a  regulatory  appointment:  the  principal  qualifi- 

lose  rapport  with  the  President.  For  a  recent  exai 

Lyndon  Johnson  mimed  a  friend  he  had  known  for  years  to  the  ICC 

in  the  19T;<fs:  it  was  the  same  friend  who  had  presented  the  President 

with  what  became  a  rather  famous  pair  of  beagles,  named  Him  and 

Her.  That  selection  prompted  one  Washington  lawyer  to  quip,  *;If  he'd 

.'riven  LP>.T  a  pair  of  horses,  maybe  he  wotdd  have  irot  a  seat  on  the 

Supreme  Court."  -1  Lowell  Mason  is  an  equally  excellent  example  of  an 

appointment  made  principally  because  of  friendship.  Of  course,  there 

•  other  qualities  about  Mason  which  were  also  involved   in  the 

Lw'practice  had  taken  him  before  the  Commission 

on  various  matters  for  several  years  and  he  was  therefore  familiar 

ond,  he  was  filling  a  seat  which  could  not  by  law 

go  to   a    Democrat.   Mason    was   not   a    Democrat  :   his   familv   had 

!'  publican  and  he  had  represented  that  party  in  the  Illinois 

legislature. 

A  fter  ;i  decade  in  New  Deal  Washington,  he  was  not  strictlv  speak- 
ing a  Republican  either.  Mason  was  a  self-styled  intellectual  with  a 
native  streak  which,  after  he  became  a  Commissioner,  became 
jformed  into  a  pro-business  philosophy.  Mason— who  would  later 
1  "one  of  the  oddest  phenomena  in  the  odd  city  of  Washing- 
n  made  quite  a  reputation  for  himself.  His  philosophy,  his 

w  Vnrk  Times,  July  1  I,  1946.  p  40 
[bid. 
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frequent  dissents  and  his  engaging  per  onality  delighted  many 
aessmen.  From  his  firs(  opinion,  Mason  had  refused  to  in 
legal  citations  into  his  opinions:  "There  will  be  do  citations,"  &J 
declared,  "Citations  arc  cryptic.  They  give  a  learned  appearance  to 
decisions,  bul  lawyers  seldom  look  them  up,  and  businessmen  don't 
know  how."2    [nstead,  Mason's  opinions  sparkled  with  commonsense 
and  vivid  analogies.  He  would  address  businessmen  as  "fellow  law 
violators"  before  launching  into  speeches  attacking  the  Commi 
of   which    lie    was   a    member.24    Commissioners    who   served    with 
him  recall,  perhaps  bitterly,  that  Mason  spenl  a  lot  of  time  making 
speeches  and  writing  articles  against   the  FTC.  If  Harry  Truman 
had  not  known  he  was  selecting  a  gadfly  for  the  FTC,  he  was  certainly 
aware  of  that   fact   when  Mason's  short  term  expired  in  L949.  There 
were  doubts  that   Mason  would  be  renominated  and  there  was  some 
delay  at  the  White  House.:    Through  it  all,  however,  Mason  had  not 
lost  his  single  sponsor.  Truman  had  placed  him  on  the  Commis 
and  the  President  stood  by  his  controversial  Commissioner:  Mason 
was    renominated    and    confirmed    without    incident.    Commissioner 
Mason  was  then  secure  in  his  position  until  September  1 

John  Carson:  The  Friendly  Indian 

Truman's  second  opportunity  to  name  an  FTC  commissioner  oc- 
cured  in  1040  and.  like  the  first,  it  was  a  "Republican  vacancy"  and  a 
Democrat  could  not  be  appointed.  At  the  suggestion  of  persons  within 
Truman's  inner  circle,  t  he  President  selected  an  Independent  and.  as  E 
to  counterbalance  the  conservative  Mason,  a  liberal.  On  April  7.  1949, 
Truman  nominated  John  Carson  to  the  FTC.  Carson  may  not  have 
been  either  Democrat  or  Republican,  but  he  most  certainly  felt  strong 
attachment  and  support  for  the  Truman  administration.  Carson  had 
attended  the  1944  Democratic  Convention  and  had  been  involved 
in  meetings  to  secure  the  vice  presidential  nomination  for  Truman. 
whom  he  greatly  admired.2'3  While  his  nomination  was  a  matter  of 
some  doubt,  ('arson  had  written  the  President:  "Whether  1  am  ap- 
pointed or  not  ...  I  shall  be  in  your  service  ...  at  any  time,  day 
or  night,  and  to  do  any  job  I  can  do."' 27  Carson  was  also  unquestion- 
ably left-of -center  as  far  as  his  political  philosophy.  After  13  years 
as  secretary  to  Republican  Senator  James  Couzens  of  Michigan,  he 
became  the  Washington  lobbyist  of  the  Cooperative  League  of  the 
U.S.A.  at  a  salary  several  thousand  dollars  less  than  that  of  a  com- 
missioner. Carson  had  been  in  and  about  Washington  politics  for  - 
30  years  at  the  time  of  his  FTC  nomination.  Largely  self-educated. 
Carson  was  one  of  the  last  nonlawyers  to  be  appointed  to  the  1 
There  was  one  further  unique  aspect  to  the  Carson  nomination:  In 
the  period  of  this  study,  he  is  the  only  FTC  or  FCC  nominee  who 
had  a  clear  identification  with  consumer  interests  prior  to  his  ap- 
pointment. Carson's  pro-consumer  sympathies  were  well-known  and 
uncontradicted. 

The  impact  of  the  regulated  industries  on  agency  appointments  is 
principally  negative  in  character.  Industry  spokesmen  make  it  their 

-  Lowell  B.  Mason.  "The  Language  of  Dissent",  p.  ISO. 
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to  find  oul  who  is  being  considered  by  the  White  House 
for  appointment,  and  thou  ways  are  found  to  influence  thai  decision 
so  th  son  who  is  totally  unacceptable  to  indusl  py  is  not  selected. 

It  is  impossible  to  calculate  the  number  of  nominations  which  have 

been  scuttled  over  the  years  due  to  industry  opposition.  As  far  as 
President  Truman's  second  FTC  nominee,  John  Carson,  there  had 
either  been  no  opportunity  for  input  from  the  regulated  interests 
prior  to  the  decision  to  nominate,  or  Truman  and  his  staff  chose  to 
Ignore  it.  Within  days  after  his  nomination  was  announced,  certain 
industries  with  an  interest  in  the  FTC  began  a  determined  campaign 
to  block  Carson's  nominal  ion  on  the  grounds  of  his  regulatory  philos- 
ophy. In  that  effort,  they  were  greatly  assisted  by  the  fact  that  a 
"Trumanite"  had  been  named  to  a  seat  which  arguably  should  have 
gone  to  a  Republican. 

Almost  immediately,  t lie  Carson  nomination  was  bottled  up  in  the 

ite  Commerce  Committee  due  to  the  efforts  of  such  group-  a-  the 
National  Association  of  Manufacturers.  Xational  Retail  Dry  Goods 
•lation.  and  the  Xational  Association  of  l\etail  Gasoline  Dealers.28 
The  National  Tax  Equality  Association  led  the  fight  against  Carson, 
with  the  financial  assistance  ol  15  power  and  light  companies.29  Every 
argument  was  used  against  the  nominee:  lie  was  neither  a  lawyer  nor 
an  economist  :  he  had  no  business  exposure  to  speak  of;  as  then  con- 
stituted, the  commission  was  ideologically  split  2  to  2,  and  he'd  swing 
the  balance:  he  was  pro-labor,  pro-farmer,  and  pro-consumer — no  one 
with  such  "set  views"  should  bo  appointed.  A  highly  unusual  and 

ough  independent  investigation  was  conducted  into  Carson's  back- 
ground  by  conservative  Members  of  the  Senate:  his  past  testimony 
before  (\)i\L:vi'<*  was  combed,  statements  were  found,  ripped  from  con- 
text, mimeographed,  and  mailed  across  the  country  to  demonstrate 
that  Carson  was  opposed  to  the  profit  system."'"  Carson,  like  any  ideal- 
ist i<-  New  Dealer,  had  doubts  about  "free  enterprise"  as  it  then  existed 
and  the  memories  of  the  depression  clearly  had  had  an  effect  on  his 
philosophy.  But  Carson  was  no  radical.  Eventually,  the  most  potent 
argument  against  Carson  was  political:  he  was  filling  a  seat  which 
the  Republicans  believed  t\wy  had  every  right  to  expect.  As  Senator 
Bricker  exclaimed  during  the  debate  on  confirmation,  Truman  should 
have  selected  "a  bona-fide,  honest-to-God  Republican."31 

When  no  hearing  was  scheduled  on  his  nomination,  Carson  and  his 
supporters  grew  uneasy.  His  nomination  had  been  suggested  by  per- 
sons, su  ii  as  Max  Lowenthal,  who  were  close  to  t\\c  President.  Those 
friends  began  to  organize  support  for  the  nominee  since  the  White 
House  chose  to  make  little  effort  on  Carson's  behalf.32  Traditionally 
labor  unions  have  not  displayed  much  interest  in  regulatory  agency 
appoin  ments  but  their  intervention  on  Carson's  behalf  probably 
tipped  the  balance  for  his  confirmation.  William  Green,  president  of 

Lmerican  Federation  of  Labor,  pressed  for  favorable  committee 
action,  and  the  secretary  of  the  Congress  of  Industrial  Organizations 
promised  that  the  CIO  was  "not  going  to  forget  this  fight"  and  de- 


Qenerally,  f<»r  the  letters  pro  and  con.  Bee  National  Archives,  Executive  Nominations 
Can  on,  81  B    \:;. 

r-  mi  Senate  bearings,  p.  1 7.".. 
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ten  i''  v  with  Cai 


9 

manded  thai   the  committee  "ad  a1  once"  on  the  nomination. 
Carson  support  of  this  kind  finally  secured  him  his  Sei 

The  hearing  stretched  over  1  days,  a  sure  indication  thai 
faced  influential  opposition.  It  was  aol  until  ■>  monl 
ate  received  his  nomination  thai  a  committee  vote  was  ta 
nomination  was  reported   favorably  along  party  lines.  En  1 
confirmation  struggle,  :i   favorable  committee  report   would 
matter.  Bui  on  ('arson,  the  fight  was  taken  to  the  Boor,  with  c 
tive  Republicans  appealing  to  southern  Democrats  t<>  block  the  nomi- 
nation.34 In  September  1949,  some  3  hours  were  spent  on  the  (  arson 
confirmation  with  a  rehash  of  the  now  well-worn  arguments,  chi<  \ 
among  them  the  fad  thai  the  nominee  was  nol  a  Republican.  Cn  this 
instance,  the  Democrats  had  the  votes,  they  held  almost  to  a 
and  Carson  was  confirmed,  L5  to  25,  for  a  term  which  would  i  : 
June  30, 1952.35 

Several  months  before  the  Presidential  election  in  1952,  Cars 
term  expired.  He  had  taken  an  interest  in  his  own  reappointmen 
had  written  a  series  of  letters  to  Presidential  Assistant  Donald  1  - 
son.30  In  those  letters,  Carson  had  deferentially  suggested  his 
reappointment.  In  the  end,  President  Truman  did 
renomination  to  the  Senate,  but  it  was  obviously  i  her  than 

a  priority  for  the  administration.  The  White  Hor.se  was  nol  in 
in  devoting  serious  energy  to  this  matter  and  neither  was  the  Sei 
the  Presidential  election  was  too  close  to  confirm  an  independent  for 
a  7-year  term.  The  powerful  support  which  Carson  had  enjoyed  in 
1949  did  not  materialize  in  1952,  and  the  nomination  died  with  the 
session,  Leaving  Carson's  fate  to  be  determined  by  the  outcome  of  the 
November  elections. 

Senator  James  Mead:  An  Elective  Office  1J •  '  of  a  Jon 

For  2  years  previous  to  1949,  friends  of  James  M.  Mead  of  Xew 
York  had  been  attempting  to  find  him  an  appropriate  position  in  the 
Federal  Government  which  he  would  accept.  Various  possibilities  had 
been  mentioned  in  press  reports,  including  that  of  Secretary  of  L 
a  seat  on  the  FCC  and  (recognizing  a  special  interesl  >  football  com- 
missioner.37 For  one  reason  or  another,  they  hadn't  worked  oul 
Mead,  though  very  active  politically,  was  unemployed  in   1' 

Except  for  his  early  years  of  struggle  in  Erie  County,  New  York, 
Mead  had  always  been  a  public  servant  and  had  always  held  public 
office.  In  1913.  he  won  election  to  the  county  board  of  supervisoi 
be^an  a  career  of  public  service  which  would  be  uninterrupted  until 
1946.  From  the  county  board,  the  well-liked  and  good-natured  Mead 
went  to  the  State  Assembly  and  then  to  Congress  for  LO  terms.  In 
1931,  he  became  chairman  of  the  powerful  I  [ouse  Posl  ( )ffice  ( Commit- 
tee and — with  the  election  of  Roosevelt — was  recognized  a-  "one  of 
the  outstanding  exponents  of  the  New  Deal."  In  1938,  he  resigned 
from  the  House  to  accept  appointment  to  a  Senate  vacancy,  win  re  he 
served  for  8  years  with  faithful  distinction.  Mead  liked  Was 

"•William   Green   to   Senator  Edwin   C.   Johnson.   April    21,    1949;    James    B.    Carev    t<> 
Senator    Johnson,    May    11,    1949.    Executive    Nominations.    Carson,    81B   A3,    Na 
Archives. 

M  DruprTrndp  News.  Sept.  5,  1940.  p.  114. 

■New  York  Times.  Sept.  20,  1949,  p.  12  ;  Congressional  Rrrord.  Sept..  19.  1949.  p     | 

"Carson  to  Donald  S.  Dawson,  May  7,  1952,  June  12,  1952  and   Aug.   5,   1952,    list  I.. 
OF-100. 

r>  Broadcasting,  Mar.   10,  1947,  p.  10  ;  New  York  Times,  Mar.   1G,   19G4.  p.   1. 
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but  he  wanted  very  badly  to  be  ( rovernor  of  his  own  State,  and  resigned 
from  the  Senate  in  1946  to  run  for  the  governorship  of  New  York 
against  the  incumbent,  Thomas  E.  Dewey.  Dewey  won  and  for  the 
firsl  i  ime  since  L913,  Mead  held  n<>  public  office.  a  What  docs  a  vigorous 

sar-old  man  with  33  years  of  office-holding  do  once  all  that 
vanishes?  Thai  was  the  dilemma  which  he  and  his  friends  faced 
beginning  in   1947. 

Harry  Truman  counted  himself  among  Mead's  friends:  it  was  Mead 
who  had  succeeded  Truman  as  chairman  of  I  he  Senate  Special  Com- 
mittee to  investigate  the  national  defense  program  when  Truman 
resigned  to  become  Vice  President.  Presidenl  Truman,  as  well  as 
many  others,  had  a  personal  interest  in  this  matter.  It  was  probably 
staff  man  in  charge  of  Federal  appointments,  Donald  S.  Dawson, 
who  came  up  with  the  idea  of  appointing  Mead  to  an  opening  on  the 

.  Two  years  before,  Senator  Mead  probably  would  have  scoffed 
at  the  idea  of  becoming  a  mere  Federal  Trade  Commissioner.  Bui  the 
matter  was  finally  settled  and  Mead  indicated  his  willingness.  The 
next  day,  Mead  was  nominated  and  within  3  hours  of  his  nomination 
reaching  the  Senate,  he  was  confirmed  unanimously.  The  requirement 
of  a  hearing  was  promptly  waived  by  his  former  colleagues.38  A  dili- 
gent and  deserving  Democrat  was  no  longer  out  of  a  job,  and  as  one 
Truman  int  imate  put  it,  the  President  "hit  the  center  of  the  bull's-eye" 
on  t  his  select  ion. 

Within  a  very  few  months  of  Mead's  confirmation,  President  Tru- 
man proposed  (and  Congress  did  not  veto)  Reorganization  Plan  8 
of  L950  which  provided  that  thereafter  the  Chairman  of  the  FTC  and 
other  regulatory  agencies  would  be  appointed  by  the  President  and 
serve  at  his  pleasure.  Of  all  the  regulatory  agencies  affected,  only  the 
FTC  said  that  it  had  no  objections  and  that  the  plan  would  produce 
no  significant  change  from  the  old  system  of  annually  rotating  the 
chairmanship.41  Within  days  of  the  approval  of  the  new  process,  Tru- 
man designated  the  63-year-old  Mead  as  the  first  presidentially 
appointed  Chairman  of  the  FTC.  Senator  Mead  served  as  FTC  Chair- 
man for  the  remainder  of  the  Truman  Presidency.  Eisenhower  would 
replace  Mead  as  chairman,  but  the  New  Yorker  remained  on  as  a  com- 
missioner since  his  term  would  not  expire  until  September  195.5. 

St(  />!>'  a  J.  Spingarn :  The  Reluctant  N orrdnee 

Between  the  appointment  of  Mead,  in  October  1949,  and  the  selec- 
tion of  Stephen  Spingarn  a  year  later,  Harry  Truman  tried  without 
success  to  place  Mail  in  A.  Hutchinson  on  the  FTC1  to  fill  a  vacancy 
created  by  the  death  of  an  FDE  holdover.  The  story  of  Hutchinson 
and  his  defeat  in  \\w  Senate  has  been  adequately  recounted  elsewhere, 
and  need  only  be  briefly  treated  here.1'-  Martin  Hutchinson,  the  ac- 
knowledged leader  of  liberal  wing  of  the  Democratic  Party  in  Vir- 
ginia, was  an  insurgent  who  had  challenged  Senator  Harry  Bvrd  in 
the  1946  primaries.  Two  years  later,  in  keeping  with  their  reformer 
spirit,  Hutchinson  and  his  group  had  worked  hard  for  the  election  of 
Truman  when  the  official  party  machinery  was  doing  nothing.  The 


»* Biographical  Information  i>  taken  from  the  Senator's  obituary.  Ibid. 
•  Sew  V-.rk  Times.  on.  580,  1949,  p.  8. 

'    Fred  P.  Murphy  to  Truman.  Oct.  19   1949.  HSTL.  OF  ion. 

«'  Marver  n.  Bernstein.  "Regulating  Business  by  Independent  Commissions"  (1955). 
"See,   Steven   K.    Bailey   and    Howard    l».    Samuel,   "Congress  at   Work,"   pp.    i"-'i  147 
Harris,  "The  Advice  and  Consent  of  the  Senate,"  pp.  I'L'ii  Hi'::. 
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nomination  of  Hutchinson  to  the  FTC  was  a  square  challi  nge  by  the 
White  House  to  the  power  of  Senator  Byrd  in  Virg 
recognition  of  Hutchinson's  efforts  in   L948.  The  President  and  his 
advisers  anticipated  a  fight  ov(  r  confirmation,  and  they  made  an  all- 
out  effort  to  win  confirmation  in  the  Senate.  Byrd,  on  the  other  hand, 
recognized  the  nomination  for  what  it  was  and  chose  to  exercis 
privilege  of  senatorial  courtes}      which,  simply  put .  means  i  hat  Sena- 
tors fed  an  unwritten  obligation  to  consider  carefully  and  usually 
support  the  objections  of  a  felloe  Senator  to  a  nominee  from  his  own 
State.  This  is  particularly  true  when  the  objecting  Senator  is  from 
the  same  party  as  the  President,  although  it  is  not  confined  to  that 
situation  alone.43  Senator  Byrd  uttered  the  traditional  words,  "The 
nominee  is  personally  obnoxious,"  and  coupled  that  incantation  with 
conceited   effort   to  block   Hutchinson's  confirmation.  The  inm 
influence  <>!*  Harry  Byrd  in  the  Sehatt  critical  element  and. 

despite  strenuous  White  House  efforts,  the  Hutchinson  nomination 
was  defeated  by  the  resounding  vote  of  1±-5J>.  The  vote  was  taken  on 
August  9,  L950,  and  no  other  regulatory  agency  nominee  was  rejected 
by  the  full  Senate  until   L973,  more  than  two  decades  later. 

In  August  L950,  Stephen  J.  Spingarn  wasn't  thinking  much  about 
the  Federal  Trade  Commission  or  the  matter  of  Hutchinson.  He  was, 
instead,  quite  happily  engaged  in  his  work  as  one  of  President  Tru- 
man's six  administrative  assistants  in  the  White  House.  It  is  true 
that  one  day  he  casually  had  recommended  the  name  of  a  young 
FTC  staffer  who  had  impressed  him  as  a  possible  nominee  to  the 
seat  Hutchinson  missed  getting.  But  that  was  about  it.  Spingarn 
liked  his  work  at  the  White  House  and  thought  that  he  was  doing 
quite  a  creditable  job  with  his  major  task  of  drafting  legislation.44 

His  work  directly  for  the  President  began  in  1048  when  he  was 
assigned  by  Treasury  to  the  White  House  to  advise  on  loyalty  matters 
during  the  Presidential  campaign.  Considering  his  1  years  in  counter- 
intelligence in  World  War  IT  and  his  work — while  Assistant  General 
Counsel  of  the  Treasury  Department — in  assisting  with  the  prepara- 
tion of  the  President's  Government  loyalty  program,  this  seemed  to  be 
an  appropriate  assignment.  He  worked  full  time  for  the  campaign 
while  being  maintained  on  the  Treasury  payroll.  With  the  election 
over,  he  technically  remained  on  the  staff  of  the  Treasury  yet  his 
work  was  now  mainly  devoted  to  White  House  matters.  This  situal  ion 
continued  for  1  year,  and  then,  in  February  1950,  he  was  formally 
named  an  administrative  assistant  to  the  President.  Spingarn  at  -1l; 
looked  forward  to  a  careen-  largely  linked  to  the  partisan  political 
life  which  he  so  thoroughly  enjoyed.'" 

Then  one  day.  he  received  a  rather  curious  call  from  his  former 
boss  at  Treasury  suggesting  that  he  might  like  to  consider  returning 
to  his  old  position.  Spingarn.  puzzled  more  than  anything  else,  simply 
and  politely  indicated  that  he  wasn't  considering  returning  to  that 
position  which  meant  a  reduction  both  in  status  and  salary.  Spingarn 
would  later  have  a  better  understanding  of  that  call,  when  <>n  Sep- 
tember 21,  1(.>.~>().  the  Special  Counsel  to  the  President  (Charles 
Murphy)    informed   him — with  some  dillieuity — that   the   President 


'■Harold  w.  Cha  the  Appointing  Process,"  pp.  <'•  10. 
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wished  to  nominate  him  to  the  Federal  Trade  Commission.  Spingara 
was  stunned  beyond  belief.46 

So  stunned  that  the  next  day  he  stayed  behind  after  the  regular 
morning  staff  meet  ingwith  the  President  to  talk  with  Truman  direct  1  v. 
Spingarn  began  to  relate  two  episodes  which  he  thought  might  have 
some  bearing  on  this  decision  to  "promote"  him  out  of  the  job  he 
loved.  Truman  listened,  expressionless,  and  then  began  to  tap  Ids 
desk  with  his  fingers.  Spingarn  withdrew.  In  the  10  minutes  or  so, 
Truman  said  not  a  word.47 

Later.  Spingarn  would  learn  that  initially  the  President  had  called 
the  Treasury  and  suggested  that  they  now  "reclaim"  their  man,  and 
it  was  only  through  the  intervention  of  certain  of  his  friends  on  the 
stall'  that  the  FTC  nomination  was  preferred.  It  was  a  side-ways 
promotion,  or  demotion  back  to  the  Treasury;  he  could  have  his  pick, 
but  he  would  leave  the  staff  of  the  White  House,48  He  decided  on  the 
Commission,  but  the  motivation  for  the  promotion  continued  to 
bother  him.  On  October  7.  a  few  days  after  he  was  nominated,  he 
wrote  a  memo  su^^estin^  that  maybe  he  had  slighted  the  Vice  Presi- 
dent in  some  minor  matter.  He  recalled  various  other  seemingly  minor 
problems  with  a  few  Senators  which  occurred  during  his  work  on 
legislation.49  To  this  day,  he  cannot  say  just  what  the  reason  was.  One 
fact  was  certain  :  Stephen  J.  Spingarn,  whether  he  welcomed  it  or  not, 
would  be  the  next  Truman  appointee  to  the  FTC. 

The  Senate  recessed  for  the  elections  the  day  after  the  Spingarn 
nomination  was  presented.  He  continued  with  his  work  on  the  White 
House  staff  until  he  received  a  recess  appointment  in  mid-October. 
Five  days  later  he  was  sworn  in.  But  he  was  still  less  than  enthusiastic 
about  his  duties,  and  for  some  weeks  appeared  only  occasionally  at 
the  agency.  Congress  reconvened  in  late  November  and  again  his  name 
was  submitted  and  a  hearing  scheduled.  No  problems  were  anticipated 
in  the  Senate  and  the  members,  of  the  committee  expected  a  short, 
perfunctory  hearing.  Spingarn  could  have  gotten  by  with  simple 
answers  to  simple  questions  such  as:  Are  you  a  Democrat?  Do  you 
agree  that  the  FTC  is  an  arm  of  Congress?  Do  you  promise  vigorous 
enforcement  of  the  antitrust  laws? 

These  were  ceremonial  questions  requiring  ceremonial  responses. 
Instead,  "the  nominee  began  displaying  his  education";  in  a  word,  he 
began  to  expound,  and  an  hour  passed  on  a  hearing  that  ordinarily 
would  have  lasted  perhaps  10  minutes.  Finally,  Senator  Capehart — 
who  had  made  a  fortune  selling  music  boxes — exclaimed  paternally : 

Mr.  Spingarn,  one  of  the  fundamentals  of  salesmanship  is  that  when  you  have 
the  customer  sold,  the  contract  before  him,  and  the  pen  in  hand,  you  shut  up.80 

Spingarn  did,  the  committee  reported  favorably,  and  he  was  con- 
firmed within  a  fortnight.  Perhaps  the  advise  and  consent  process  and 
the  passage  of  lime  had  reoriented  Spingarn's  attitude  toward  the 
FTC.  The  day  ;i  fter  he  was  confirmed,  he  wrote  Truman:  ''Now  that  I 
am  :i  bona  fide  Federal  Trade  Commissioner,  I  shall  try  to  give  the  job 
everything  I've  got."  Truman  replied  that  he  was  glad  and  that 
Spingarn  could  bring  results  "as  well  as  anybody  I  know."-'1 

4"  Interview  with  Spingarn. 
47  Interview  with  Spingarn. 
<s  Interview  with  Spingarn. 

copy  <if  iiiis  memorandum,  dated  Oct.  7,  10.10,  was  provided  by  Mr.  Spingarn  to 
the  authors. 
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Albert  Cunt1?":  The  Persistent  Campaigner 

Spingarn  had  not  wanted  the  job  and  got  it.  Albert  Carretta  was 
the  reverse:  in  a  period  of  2  years,  the  indefatigable  Carretta  made 
three  tries  for  an  FTC  appointment  and  waged  another  campaign  for 
a  Renegotiation  Board  vacancy  before  being  s<  lected  for  the  FTC  In 
June  1952.  Like  most  Commission  appointees,  Carretta  had  worked 
hard  i'ov  the  job. 

His  first  campaign  for  the  FTC  occurred  in  1950  fortheseat  v. 
Truman  nominated  Martin  Hutchinson  to  fill.  As  a  Truman  Democrat 
who  had  been  active  against  the  Byrd  machine  in  Virginia,  Carretta 
knew  Hutchinson  well.  At  that  time,  he  and  friends  and  friem 
friends  had  assembled  21  sponsors,  including  3  Senators  and  -I  Con 
gressmen.52  His  supporters,  though  impressive  in  oumber,  were  of 
varying  ism  and,  most  important,  the  leaders  of  the  anti  Byrd 

faction  were  strong  for  Hutchinson.  For  that  reason,  it  is  doubtful 
whether  Carretta  was  seriously  considered.  But  once  Hutchinson  was 
rejected  by  the  Senate.  Carretta  was  in  the  wings  and.  restoked  his 
campaign.  Within  a  week  of  the  rejection,  Carretta  wrote  a  memo- 
randum to  Presidential  assistant  Donald  Dawson  and  Democratic  Na- 
tional Committee  Chairman  William  M.  Boyle,  Jr.53  In  that  memo, 
Carretta  suggested  that  a  ''unique  solution"  to  the  Hutchinson  prob- 
lem would  be  to  name  himself  (an  administration  Democrat)  to  the 
FTC.  The  hopeful  Carretta  continued  : 

At  first  glance,  this  recommendation  may  appear  "shocking"  but  upon  careful 
analysis,  it  will  be  observed  that  by  this  procedure,  the  President  may  convert 

the  defeat  received  at  the  hands  of  Senator  Byrd  into  a  victory  for  the  adminis- 
tration. Were  the  President  now  to  nominate  a  man  from  some  State  other  than 
Virginia,  the  public  at  Large  would  undoubtedly  conclude  that  Senator  Byrd  bad 

added  another  "scalp"  to  the  irrowing  number  of  Presidential  nominations  blocked 
by  him.  However,  if  the  President  nominates  another  Democrat  from  Virginia 
and  succeeds  in  having  such  nomination  confirmed  by  the  Senate,  the  public  at 

large  would  conclude  but  one  thing — that  although  the  Virginia  Senators  had 
won  the  first  round  *  *  *  the  President  had  won  the  last  round  and  the  final 

decision  in  the  matter. 

Carretta  then  reached  the  "big  question"  :  he  had  checked  with  Con- 
gressman Howard  W.  Smith  of  Virginia  who  had  checked  with  Sena- 
tor Byrd  who  had  promised  that  he  would  "not  oppose*'  the  Carretta 
nomination.  Carretta  had  been  hard  at  work,  but  the  idea  did  not 
impress  the  administration  and  the  appointment  went  to  Spingarn. 

The  42-year-old  Carretta  continued  his  private  practice  of  law  and 
Ins  political  activities  in  Arlington,  Va.  lie  had  been  in  private  prac- 
tice for  only  ))  years.  Prior  to  that,  lie  had  extensive  experience  in  the 
Federal  agencies:  He  had  been  on  the  staff  of  the  Securit;es  ami  Ex- 
change Commission  for  9  years  and  had  also  served  at  the  Oiii 
Price  Administration  and  at  the  Sales  Renegotiation  Section  of  the 
\a\y.  He  had  also  been  a  lecturer  at  law  at  five  universities  including 
Catholic  University  Law  School."1  Albert  Carretta  still  wanted  a 
Federal  appointment.  In  the  summer  of  1951,  with  the  act  ive  support 
of  Congressman  Howard  W.  Smith  of  Virginia,  he  .-due-:  was  ap- 
pointed to  the  U.S.  Renegotiation  Board.  For  that  position  he  had  the 
endorsement  of  Senator  Harry  F.  Byrd.  perhaps  due  to  i  rts  of 

List  of  Sponsors  (1949  SOKHSTL.OF  100A. 
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the  very  consen  ative  Congressman  Smith.     At  thai  time,  there  was 
little  or  :  bility  that  another  vacancy  would  materialize  on  the 

FT< '  during  the  Truman  ml  mi  nisi  rat  ion. 

Then,  on  February  17.  L952,  3  months  before  his  85th  birthday, 
Coiim  s  r  William  Ayres  died  in  his  Washington  apartment.8* 
Ayrcs  was  the  third  FTC  member  to  die  in  office  during  the  Truman 
administration.  More  than  2  years  remained  of  Ayres'  term,  and  the 
Carretta  campaign  began  afresh.  His  support  was  vigorous  this  time 
around.  Bishop  Pat  tick  J.  McCormick — who  knew  Carretta  from  his 
teaching  position  at  Catholic  University — contacted  influential  friends 
both  on  the  National  Committee  and  in  the  White  House  and  played 
a  generally  active  role.  Also,  Hutchinson's  former  supporters  in  Vir- 
ginia now  gave  Carretta  strong  backing  within  the  Democratic  Party 
structure.  Senator  Robertson  of  Virginia  endorsed  him  and,  eventu- 
ally, Senator  Byrd  wrote  that  he  had  "no  objection."  Even  for  that 
backhanded  endorsement,  Byrd  had  first  conducted  his  own  independ- 
ent inquiries  in  Arlington  County.  For  the  first  time  in  three  tries. 
Carretta  was  interviewed  at  the  White  House  by  Dawson."7  His  old 
files  from  previous  candidacies  for  the  FTC  and  the  Renegotiation 
Board  were  pulled  and  examined.  It  was  the  final  months  of  the  Tru- 
man Presidency  when  not  as  many  were  anxious  to  serve — and  this 
time,  there  was  no  Hutchinson  and  no  Spingarn. 

As  was  his  custom  with  nominees.  President  Truman  personally 
informed  Carretta  of  his  selection  during  a  15-minute  interview  on 
May  26,  1952.  Afterwards  a  Presidential  aide  once  again  received  as- 
surances that  there  would  'be  no  problem  with  the  Virginia  senators.38 
Carretta'-  nomination  was  sent  to  the  Senate  2  days  later  and,  after  a 
cordial  hearing,  he  was  confirmed.  Caretta's  term  had  only  2  years 
remaining,  and  most  of  his  service  would  occur  when  Eisenhower  was 
President  and  the  Republicans  dominated  the  FTC. 

This  then  was  the  FTC  which  Eisenhower  inherited  from  Truman: 
Senator  Mead,  chairman;  Mason,  Carson,  Spingarn,  and  most  re- 
cently. Carretta.  Ideologically,  there  was  a  loose,  admittedly  very 
loose,  liberal  working  majority  of  three,  with  Mason  continuing  his 
dissents.  The  newest  Commissioner.  Carretta,  had  been  there  too  short 
a  time — .'»  months — to  determine  his  philosophical  direction.  Political- 
ly, they  had  their  differences,  but  they  also  had  much  in  common.  The 
Truman  Commissioners  all  were  basically  Washingtonians.  John 
Carson  had  been  raised  in  Indiana,  claimed  Michigan  residency  but 
had  been  in  the  District  of  Columbia  continually  since  1924.  Neither 
Lowell  Mason  nor  Stephen  Spingarn  had  lived  outside  of  the  Wash- 
ington area  for  20  years,  although  they  declared  themselves  residents 
of  Illinois  and  New  York,  respectively.  To  Albert  Carretta,  Virginia — 
where  he  actually  lived — had  really  been  but  a  suburb  of  where  he 
worked,  which  was  Washington.  Mead's  New  York  constituency  had 
senl  him  to  Congress  ever  since  1918.  The  careers  of  all  five  centered 
in  Washington,  in  the  Federal  Government;  all  shared  in  the  mixed 
blessings  of  that  environment. 
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No  president  has  appointed  a  non-lawyer  to  the  FTC  sinc4  Truman. 
()i*  the  Truman  Commissioners,  Carson  and  Mead  were  not  lawyers. 
('arson  was  a  self-styled  economist  and  political  writer;  Mead  was 
an  elected  public  official,  but  he  also  was  a  successful  businessman  who 
owned,  among  other  things,  large  citrus  properties  in  Florida.  ' 

Neither  Mead  nor  Carson  had  much  formal  education  beyond 
school,  bul  both  had  strong  intellectual  curiosities.  Mason,  Spingarn, 
and  ('arietta  were  lawyers,  and  the  latter  two  had  extensive  experi- 
ence with  administrative  law.  Mason  had  built   his  own  modera 
successful  private  practice  in  trade  regulation  law  prior  to  his  ap- 
pointment. Unlike  the  others,  his  background  included  the  practicing 
bar  of  the  city  of  Washington.  The  remain  inn-  four  were  termed  " 
erahsts    meaning  that  none  of  them  had  any  direct  or  i  e  ex 

perience  with  antitrust    regulation     the  heart   of  the  (  sion's 

-diet  ion. 

Competence  aside,  all  five  had  received  their  appointments  due  to 
their  proximity  to  the  center  of  power.  Spingarn  and  Carson  could 
credit  their  appointments  largely  to  their  friends  on  the  White  I  [ouse 
-tail'.  Carretta  had  patience,  perseverance,  friend-  who  were  enthu- 
siastic, friends  of  friend-  who  were  very  influential.  Mead  had  his 
close  friendship  with  Harry  Truman  and  the  respect  of  virtually  the 
re  Senate.  Mason  had  the  respect  and  friendship  of  the  President. 
Also,  all  but  Mason  had  been  loyal  New  I  )ealers  from  the  early  months 
of  FI)K*s  Presidency.  Finally,  in  each  of  the  five  appoint  me 
was  a  comparative  absence  of  congressional  input  on  their  selection: 
clearly  bore  the  stamp  of  the  White  House  and  it-  occupant. 

Since  1953 — with  the  exception  of  the  year-  1955  to  L959 — the  FTC 
ha-  been  dominated  by  its  Presidentially-designated  chairman.  That 
was  not  the  case  when  Senator  Mead  chaired  the  Commission  :  For  35 
years,  the  chairmanship  had  rotated  annually  between  the  Commis- 
sioners and.  a-  a  result,  there  wa-  a  strong  tradition  that  the  Commis- 
sioners operated  a-  equals.  Mead  moderated  over  the  Commission,  he 
did  not  dominate  it.  Truman  kept  his  distance  on  domestic  policy 
matters,  and  the  FTC  wa-  a  hotly  of  five  independent  Commissioners. 
Whether  it  was  accomplishing  anything  was  another  matter. 

my  thought  it  was  not,  and  one  of  those  wa.-  ( 'ommissioner  Spin- 
garn's  legal  assistant,  Earl  Kintner,  one  of  the  few  Republican  -tail' 
members  in  1952  53.  Within  a  month  after  Eisenhower's  election  and 
witli  at  least  one  eye  to  id-  future  in  the  new  Republican  administra- 
t  ion.  Kintner  drafted  a  memorandum  entitled  "Situal  ion  at  the  FT( '." 
The  memo  had  initially  been  prepared  at  the  request  d'  certain 
members  at  national  campaign  headquarters.  On  December  1!|.  L952, 
he  forwarded  three  copies  of  the  memo  to  Herbert  Brownell,  a  key 
adviser  to  the  President-elect,  in  the  hope  that  it  might  he  of  assistance 
in  plans  to  revitalize  the  Commission.  In  Kintner'-  opinion,  the  agency 
had  become  in  the  past  two  administrations  "a  graveyard  for  iT 
P«  tents  and  cryptosocialists."  The  commissioners,  Kintner  wrote,  "were 
generally  either  politician-  ii  i  only  in  tenure  of  i   '  men 

with  an  axe  to  grind."  In  the  latter  category  he  placed  ( lommiss 
Carson.  "  sman   ^-)v  the  cooperative  movement   and  socialist    in 

thinking." 
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As  to  his  fellow  stall'  members,  Kintner  stated,  "The  staff,  as  a  whole, 

has  become  permeated  with  either  hack  lawyers  who  had  not  done  an 
honest  day's  work  m  years  and  regard  the  Commission  as  a  glorified 
country  club,  or  starry  eyed  visionaries."  Kintner  contended  that  there 
were  "thousands"  of  real  violations  which  "were  either  not  investigated 
or  were  allowed  to  die  through  years  of  slow  motion  litigation."  Kint- 
ner's  first  recommendation  for  "A  Republican  program"  was  to  "dras- 
tically  shake  up  the  heads  of  bureaus,  divisions  and  assistant  division 
chiefs."  This  could  not  be  done.  Kintner  continued,  by  simply  re- 
shuffling the  old  faces,  but  could  only  be  accomplished  "by  utilizing 
Republican  stall'  members  and  by  bringing  in  other  Republicans. 
There  was  no  doubt  in  Kintner's  mind  that  the  only  solution  to  the 
problem  was  change  in  the  top  positions;  for  "otherwise,  the  top  policy 
people  on  the  stall'  |  would]  capture  the  new  Commissioners,  as  they 
|  had]  for  the  past  20  years."60 


1,1  Kintner  to  Ilerbert  Brownell,  Jr.,  Dec.  10,  1952,  enclosing  memorandum,  DDEL,  GF- 
4 r>r..  Box  392. 


THE    FEDERAL    COMMT  NICATTONS   COMMISSIONERS 

(1934  52) 

"The  outstanding  attribute  of  the  [Federal  Communications]  Commission  to- 
day is  its  lack  of  a  comprehensive  regulators  program." — Hoover  Commission 
Tn.sk  Font  on  Regulatory  Commissions,  p.  94,  January  L949. 

The  FTC  celebrated  its  20th  birthday  in  L934,  the  year  Congress 
created  t  he  F(  )(  \  Trior  to  that  date,  responsibility  for  the  regulaf  ion  of 
communications  was  dispersed  among  several  Grovernmenl  depart- 
ments: wire  services,  such  as  telegraph  and  telephone,  were  regulated 
by  the  ICC:  the  Federal  Radio  Commission  (created  in  L927)  and 
t  lie  I  >epart  ment  of  ( Jommerce  shared  the  responsibility  for  t  lie  regula- 
tion of  radio.  The  Communications  Act  of  L934  was  intended  to  cen- 
tralize all  of  these  regulatory  functions  in  a  single  agency  which  would 
replace  the  Radio  Commission.  But.  in  addition,  much  of  the  catalysl 
for  the  change  was  a  public  demand  for  closer  regulation  of  the  tele- 
phone industry,  and  the  act  was  adopted  over  the  objections  of  the 
American  Telegraph  &  Telephone  Co.61  For  both  reasons,  the  crea- 
tion of  the  FCC  was  essentially  a  reform  measure.  Yet,  as  the  Senate 
sponsor  of  the  act  commented,  there  was  "nothing  revolutionary  in 
the  law  :;: ;;:  *.  Tt  all  depends  upon  the  new  Commission."  "- 

What  course  the  new  agency  would  take  depended  entirely  upon 
Franklin  Delano  Roosevelt,  for  it  was  he  who  would  select  the  first 
seven  commissioners  of  the  FCC.  The  aggressive  reform  objectives  of 
the  Xew  Deal  were  not  reflected,  however,  in  Roosevelt's  first  ap- 
pointees. Although  Broadcasting  classed  three  of  the  nominee-  as 
having  a  "personal  friendship"  with  the  President,  two  of  the  new 
commissioners  were  holdover  reappointments  from  the  old  Radio 
Commission  and  the  most  New  Deal  oriented  of  the  appointees  proved 
to  be  a  progressive  Republican.63  The  spirit  of  the  New  Deal  did  not 
come  to  the  VC("  in  force  until  the  designation  of  James  Lawrence 
Fly  as  Chairman  in  the  late  1930's.  Yet,  Roosevelt  would  not  have  the 
problems  with  the  V(\f  that  he  had  experienced  with  the  FTC:  the 
Communications  Commission  was  Roosevelt's  agency  from  the  begin- 
ning. Unlike  Wilson's  still-born  FTC,  FDR  gave  the  FCC  strong, 
if  somewhat  cautious  leadership  which  guided  the  agency  in  it-  firsi 
years. 

John  Kenneth  Gralbraith  has  suggested  that  regulatory  agencies, 
like  the  people  who  run  them,  have  a  marked  life  cycle  : 

In    youth,    they    arc    vigorous,    aggressive,    evangelistic,    and    even    intolerant. 
Later,  they  mellow,  and  in  old  age    after  a  matter  ot'  to  or  i"  years     the 
come,   with  some  exceptions,  either  an  arm  of  1  he  industry  they   are  regulating 

or  senile/1 
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There  are  problems  with  Galbraith's  frequently  quoted  general- 
ization. (For  example,  the  FTC  missed  a  period  of  vigorous  youth 
altogether,  and  was  significantly  revitalized  when  the  agency  was 
well  into  its  fifth  decade  of  existence.)    Yet.  l>y  the  time  Truman 

was  elected  in  his  own  righl  in  L948,  the  Communications  Commis- 
sion had  noticeably  mellowed  after  L3  years  of  existence.  In  the 
agency's  past,  however,  it  had  several  highly  distinguished  individuals 

as  part  ol  its  membership,  men  such  as  dames  Lawrence  Fly,  Clifford 
Durr,  and  Paul  A.  Porter.  Like  the  FTC,  the  VCC  had  its  former 
Governors  and  defeated  Congressmen.  But  FDR's  firsi  appointees 
served  longer  periods,  adding  stability  to  the  new  agency;  five  of  the 
i  appointees  served  at  least  5  years,  and  three  of  them  served 
over  1"  years. 

More  important,  the  FCC  had  the  attention  of  the  President,  the 
I  an  ever  vigilant  set  of  regulated  industries.  It  also  had 
ma  jor  accomplishments  in  its  past,  chief  among  them  the  chain-broad- 
casting investigation  of  the  late  1930'S  and  the  comprehensive  investi- 
gation of  the  American  Telegraph  and  Telephone  ('<>..  conducted  in 
the  mid-193(rs.  Thetelephone  investigation  accumulated  the  first  exten- 
sive public  knowledge  about  the  workings  of  the  American  telephone 
industry,  and  it  resulted  in  a  significant  reduction  of  long-distance 
telephone  rates  for  the  consumer.65  Like  all  Government  agencies,  the 
FCC  had  been  diverted  by  the  war  effort.  After  the  war.  the  agency 
might  have  lapsed  into  slumber  had  it  not  been  for  the  growth  and 
development  of  a  fantastic  means  of  communication — television — 
which  woidd.  in  and  of  itself,  revitalize  the  commission.  The  advent  of 
lew  American  industry  presented  a  major  challenge  to  the  FCC 
and  its  resources,  and  the  political  effect  of  television  was  first  felt  dur- 
ing the  last  4  years  of  the  Truman  administration. 

A-  far  as  his  appointments,  Harry  Truman  had  an  identifiable  strat- 
egy toward  the  FCC  the  essence  of  which  would  he  adopted  by  every 
subsequent  administration  :  the  key  to  the  FCC  was  its  Presidential!}' 
designated  chairman.66  The  Truman  strategy  contained  three  impor- 
tant components.  First,  if  was  essential  to  have  an  energetic  chairman 
who  had  strong  sympathies  with  broad  administration  objectives  and 
the  political  ability  to  carry  them.  out.  Second,  since  the  chairman 
could  not  operate  effectively  without  a  majority  in  the  commission, 
commissioners  were  selected  who  could  he  counted  on  to  he  generally 
cooperative,  winch  meant  the  agency  chairman  was  consulted  on  the 
on.  Finally,  while  partisanship  was  allowed  to  dominate  the  se- 
lection of  the  chairman,  President  Truman  deemphasized  this  factor 
in  his  selecl  ion  of  a  majority  of  the  commission :  that,  in  it-el  f.  was  an 
adroit  political  move  which  furthered  the  President's  objectives  with- 
out antagonizing  the  Republican  leadership. 

From  1947  until  his  unexpected  resignation  in  February  1952,  Tru- 
man's strong  man  at  the  F< '( *  was  Chairman  Wayne  Coy.  The  core  of 
i immission  which  was  generally  supportive  of  ( Jhairman  Coy  was 
composed  of  four  commissioners,  each  of  whom  had  Lengthy  careers  in 
communications  r<  gulal  ion.  They  were  expert-  in  t  lieir  field-.  Three  of 
\'<i\w  commissioners  had  been  initially  selected  bv  President  Tru- 
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rrian,  and  none  of  those  three  were  Democrats.  The  remaining  three 
members  <>f  the  commission  were  Democrats  who  had  been  selected 
principally  for  partisan  reasons.  Truman's  FCC  was  a  skillful  com- 
posite of  ability  and  part  Lsanship.87 

By  July  L948,  the  basic  character  of  Truman's  FCC  had  been  estab- 
lished :  five  of  the  commissioners  serving  at  that  time  would  still  be  in 
office  when  Eisenhower  became  President.  A  sixth  member,  Chairman 
Coy,  would  serve  until  L952.  A.s  such,  only  :i  single  seal  was  available 
for  new  appointments  up  until  the  last  year  of  the  Truman  admini 
tion.  It  is  \cry  significant  that  the  membership  of  the  FCC  remained 
stable  during  the  years  <>i"  conl  roversy  over  t  he  allocal  i<>;i  of  tele* 
broadcast  privileges;  the  agency  was  not  rocked  by  frequent  chai 
in  commissioners  which  would  mark  later  administrations.  Eisenhower, 
therefore,  inherited  a  multimember  FCC  which  had  proven  that   it 
could  work  in  a  collegia!  sett  ing. 

When  Eisenhower  became  president,  the  dean  of  the  commis 
was  al><>  its  chairman.  The  71-year-old  Paul  A: he  Walker  was  a 
charter  member  of  the  FCC,  having  received  his  initial  appointment 
from  President  Roosevelt  in  1934.  Ir  was  Commissioner  Walker  who 
had  headed  the  famous  investigation  of  AT&T  in  the  1930s,  During  his 
FCC  tenure,  he  had  seen  television  and  radio  come  of  age  and  he 
justifiably  proud  of  the  role  he  played  on  behalf  of  educational  tele- 
vision during  his  last  term.  Walker's  term  was  due  to  expire  in  a  year, 
when  President  Truman  named  him  FCC  chairman  to  replace  the 
departing  Wayne  Coy.  By  that  time,  however,  the  aging  Walker  did 
not  possess  the  energy  and  vigor  he  once  had  and  he  relied  heavily  on 
his  vice  chairman,  Rosel  IT.  Hyde  of  Idaho. 

Although  he  listed  himself  as  a  Republican,  Hyde  was  one  of  a  trio 
of  commissioners  -elected  by  Truman  who  were  essentially  nonpolit- 
ical.  Like  his  fellow  commissioners,  Edward  Webster  and  George 
Sterling,  Hyde  was  a  career  government  servant  who  had  worked  his 
way  up  the  stall'  without  taking  an  active  interest  in  party  politics. 
Because  Rose!  Wydv  was  associated  with  communication-  regulation 
for  more  than  40  years,  served  as  a  commissioner  for  23  years  and  was 
named  FCC  chairman  by  three  presidents,  he  figures  prominently  in 
the  history  of  the  FCC  during  the  period  of  this  study.  As  such,  his 
background  merits  particular  attention  here. 

It  was  1(>_>4-  when  Hyde  and  his  new  bride  moved  from  Downey, 
Idaho,  to  Washington,  D.C.,  without  a  single  job  prospect.  Hyde  would 
later  characterize  the  move  as  a  "kind  of  reckless  thing  to  do".  For  3 
months,  lie  took  whatever  part-time  work  he  could  find  while  hunt  ing 
for  a  permanent  position.68  Finally,  as  a  resull  of  a  compel  it  ive  exami- 
nation,  he  was  hired  as  ;i  typist  in  the  Civil  Service  Commission  at  a 
salary  of  si .1  to  per  year.69  I  [yde  began  hi-  evening  study  of  t  he  law  at 
George  Washington  University.  On  July  23,  1928,  Rose!  Hyde  was 
hired  as  disbursing  officer  at  the  Federal  Radio  ( Commission  ( in  charge 
of  a  payroll  that  was  two  pages  long).  In  L928,  the  200  employees  «>(' 


■••"it  Is  Interesting  to  not.-  that,  in  1974,  one  FCC  commissioner  <■< >n u n «■: .'  1  a  poll  anions: 
persons  long  associated   with  broadcasting  to  determine  the  outstanding  members  of  1 1 1  *  - 
I'i^'.  Fonr  "f  the  Beven  commissioners  Belected  had  been  Initially  appointed  bj    Pn 
Truman.  Broadcasting  Sept.  16,  1974, 

'  Information  concerning  Mr.   Byde's  salary  and  government  grades  Is  taken  from 
the  "Individual   Retirement   Record",  a  copy  of  which   was  furnished   to   the  autho 

Mr    I! 

Washington  Star,  June  i.  1967,  p.  C2  :  Broadcasting,  Nov.  22,  1943,  pp 
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tlu4  Radio  Commission  were  part  of  a  very  persona]  operation.  Appli- 
cants for  broadcast  privileges  had  direct  and  immediate  contact  with 
commissioners;  hearings  were  rather  simple  affairs  with  a  commis 
opinion  usually  issued  within  a  week.  In  his  extra  time,  Hyde  did 
volunteer  work  with  the  legal  department. 

lie  transferred  to  that  division  after  being  admitted  to  the  bar  in 
Franklin  Delano  Roosevelt  was  elected,  Rosel  Hyde  wi 
attorney  examiner  making  $4,600  a  year.  But.  Hvde  was  a  Republican, 
and  he  was  informed  that  Ids  services  were  no  longer  needed.  It  was 
only  after  a  protest  that  Hyde  was  demoted  rather  than  dismissed.  He 
dropped  two  grades,  took  a  $1,400  cut  in  salary,  out  he  did  not  quit. 
I  [i  ontinued  to  work,  and  >lowlv  began  to  rise  again.  Within  a  year 
ami  a  half,  he  was  back  at  his  old  grade.  By  I'.Ml!,  he  was  Assistant 
ral  Counsel  of  the  FCC1  responsible  for  new  station  applications. 
increases  in  power,  and  supervision  of  all  legal  recommendations  to 
the  Commission  on  broadcasting  matter-.  His  reputation  for  fairness, 
industry,  ami  geniality  spread.  In  194.5.  Hyde — a  Republican — became 
General  Counsel  of  the  FCC. 

Back  in  1941,  Hyde  had  made  his  first  attempt  at  securing  a  Com- 
on  seat  and  had  sought  political  support  for  it.  In  1044,  Hyde 
checked  his  ambitions  when  a  Republican-sitting  Commissioner  sought 
reappointment  without  success.  But  within  8  months  the  new  Commis- 
sioner died.  Events  then  moved  very  quickly.  Within  a  week  of  the 
Commissioner's  sudden  death.  "Robert  E.  Hannegan,  Truman's  Post- 
master General  (then  principally  in  charge  of  such  appointments)  was 
recommending  Hyde  for  the  vacancy.  Hannegan  had  already  secured 
the  recommendation  of  former  FCC  Chairman  Porter  and  Acting 
Chairman  Denny,  who  both  felt  that  Hyde's  appointment  "would  be 
well  received  by  the  whole  industry."  :"  The  Idaho  Senators  added 
their  enthusiastic  endorsement,  due  to  his  extensive  knowledge  and 
ability  71  Hyde's  Congressman  noted  that  his  appointment  would  bring 
much  needed  representation  to  the  Commission  from  the  Northwest 
and  Inter-Mountain  region. 

It  was  also  no  secret  that  his  family  were  Mormon  pioneers  in 
Idaho  and  that  the  Hydes  were  "well-known  and  much  respected"  by 
the  people  of  Idaho  and  Utah.72  Hyde  had  the  customary  meeting  with 
Truman  who  proudly  stated  that  he  favored  career  service  appoint- 
ments. Following  a  exordial  hearing  in  the  Senate,  where  he  sat  at 
the  same  table  as  the  committee  members,  Hyde  was  confirmed  on 
April   1l;.  1946,  for  a  term  which  had  6  years  remaining.  When  his 
term  was  about  to  expire  in  1952,  ITvde  was  called  to  the  White 
I  rouse  where  President  Truman  personally  offered  Hyde  reappoint- 
ment to  a  second  7-year  term.  Hyde  was  reappointed  because,  at  that 
.  he  could  not  be  replaced:  he  knew  as  much  as  any  man  about 
the  present  state  of  television  allocations.  The  Senate  confirmed  him 
without   incident,  which  meant  that  Hyde  would  serve  throughout 
of  the  Eisenhower  adminisl  ral  ion  before  his  second  term  expired. 

The  similarities  between  the  remaining  two  seasoned  Commission- 
er-. Webster  and  Sterling,  were  striking.  Both  were  completely  non- 
political   by  training  and   inclination,  and  both  were  appointed  in 

:  iberl   i:    Hannegan  t..  Truman,  Mar.  13,  1946,  HSTL,  or  112A. 

an.r  Glen   II.  Taylor  to  Hannegan,  Mar.  12.  1946;  Senator  Charli  sett  to 

-an.  Mar.  1  1.  1946.  HSTL.  OF    1  11'  V 

•  -man  Com p ton  I.  White  to  Hannegan,  Mar.  11,  1946.  Ibid. 
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difficult  political  situations.  Webster,  a  native  of  voteless  Washii  . 
]).('..  declared  truthfully  a1  bis  Senate  hearing:  "I  have  no  politic-. 
I  have  never  voted.  I  have  never  registered."  Webster  was  an  Inde- 
pendent Sterling  was  really  a  "non-Democrat*'  who  happened  to  vote 
Republican.  Sterling's  absentee  ballot  from  Maine  in  Presidential 
elections  was  the  extent  of  his  partisan,  political  activitie 

( reorge  Sterling  "had  lived"  radio  since  L908  when  he  buill  his  first 
amateur  radio  receiver,  a  hobby  he  stiU  cont  inued  in  19 17. :    |  Sterling 
is  probably  the  last  ( Jommissioner  of  the  F( '( '  who  could  take  a  . 
apart  and  put  ;t  hack  together,    i  His  knowledge  of  radio  expanded 
while  with  the  Army  Signal  Corps  in  wartime  France,  where  I 
sisted  in  setting  up  a  radio  intelligence  service.  After  World  War  I. 
lie  became  a  radio  operator  I'm-  the  Merchant  Murine-  and  a  radio 
inspector  for  RCA.  From  L923  to  the  creation  of  the  FCC  in  1934,  three 
separate  Government  unit.-  successively  regulated  radio  in  this  coun- 
try, and  Sterling  served  with  them  all.  movmg  whenever  the  fund 
were  transferred..77  Subsequently,  he  became  a  charter  stall  member 
with  the  new  FCC.  There,  he  had  held  responsibilities  for  the  enforce- 
ment of  radio  regulations.78 

In  1937,  he  was  promoted  to  the  position  of  assistant  ( Jhief  Engi 
in  the  main  offices  in  Washington.  With  t  he  ent  ranee  into  World  War 
1 1.  Sterling  held  the  sensitive  posit  inn  of  ( Jhief  of  the  Radio  Intelli- 
gence Division  (KID)  of  the  F( '( '.  RID  was  responsible  for  monitor- 
ing and  reporting  enemy  attempts  to  "filter"  propaganda  into  the 
United  States  through  the  use  of  radio.79  As  Chief  of  RID.  lie 
worked  closely  with  the  FBI  and  the  War  Department,  gaining  an 
even  greater  exposure  to  military  communication  needs.  By  1017. 
had  reached  what  he  thought  was  the  pinnacle  of  his  career  as  Child' 
Engineer  of  the  FCC.  He  had  been  involved  in  the  regulation  of  radio 
since  1923. 

Edward  M.  Webster  also  was  well  qualified  in  technical  matter-.  1 1  is 
technical  knowledge,  like  Sterling's,  had  been  largely  self-taught.  Fol- 
lowing his  graduation  from  the  U.S.  Coast.  Guard  Academy  in  1912, 
Webster  served  20  years  on  active  duty  with  the  ('oast  Guard.  As  chief 
communications  officer,  Commodore  Webster  had  developed  the  Coast 
Ci mini's  radio  system  in  the  war  against  the  rum-runners  in  the  late 
1920's.  When  he  retired  from  the  Coast  Guard  in  1934  to  join  the 
engineering  department  of  the  FCC.  Webster  was  a  recognized  expert 
in  maritime  communications.  He  had  attended  his  first  International 
Conference  on  Safety  of  Life  at  Sea  in  1925.  Prior  to  ids  Commi 
appointment,  he  would  attend  a  dozen  more.  Following  Pear]  II 
bor,  he  left  the  FC(  3  and  returned  to  active  duty.  As  part  of  the  naval 
effort,  Webster  was  involved  in  the  organization  and  expansion  of 
marine  safety  and  distress  communication  networks,  and  the  super- 
vision and  control  of  commercial  shore  radio  which  communicated 
with  ships  at  sea.  After  the  war.  the  National  Federation  of  Ameri- 
Shipping-    to  use  Webster's  words — -set  up  a  job"  for  him  as  tele- 


lal  bearing  transcript,  w  ruination,  National  Archiv< 
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communications  director.  By  early  L947,he  was  beginning  to  fee]  a  bit 
uneasy  about  the  position,  [ncreasingly,  he  was  uncomfortable  about 
some  of  i  he  suggested  assignments  which  ran  counter  bo  his  principles. 
lie  was  thinking  about  quitting  when  the  fire!  discussions  concerning 
FCC  appointment  occurred  in  February  l'.UT.80 

President  Truman  nominated  the  independent  Webster  to  a  seat 
which  could  not.  by  law,  be  filled  by  a  Democrat.  Sterling,  a  Republi- 
can, v."as  named  to  a  vacancy  that  legally  could  have  gone  to  a  Demo- 
cratic nominee.  For  the  seat  Webster  received,  there  were  a  field  of 
candidates  who  had  been  campaigning  ever  since  Chairman  Paul 
Porter  had  resigned  a  year  before.  Unlike  so  many  of  the  others, 
Webster  had  not  sought  the  seat,  and  was  surprised  when  FCC  Chair- 
man 1  >enny  spoke  with  him  about  it.  Within  a  few  days  of  that  conver- 
sation, Webster  had  seen  President  Truman,  who  emphasized  the  need 
to  have  someone  of  his  caliber  at  the  upcoming  World  Telecommuni- 
cat  ions  (  inference  at  Atlam  ic  City  in  May." 

The  stock  of  a  flock  of  candidates  crashed  when  Webster's  nomina- 
tion was  announced  on  March  7.  1047.  But  who  could  object  to  the 
appointment  of  such  a  recognized  communications  expert?  82  Webster 
was  confirmed  without  opposition.  Beginning  in  May  HUT,  "Webster 
would  spend  5  months  on  the  U.S.  delegation  to  the  World  Telecom- 
munications ( Jonference. 

Sterling  also  was  drafted  from  the  staff  ranks  by  the  Chairman  of 
the  FCC.  Commissioner  Webster,  who  had  known  Sterling  for  years, 
strongly  recommended  him  and  was  present  when  Sterling  was  first 
informed  of  the  offer.  Sterling,  eoneerned  about  his  family's  welfare. 
hesitated  to  accept  an  appointment  which  would  last  only  a  year  and 
a  half.  No  assurances  of  reappointment  were  given.  After  full  discus- 
sion with  his  family,  Sterling  accepted.  Confirmation  followed  with- 
out incident  in  .January  19  L8. 

Sterling's  appointment,  like  Webster's,  was  a  deft  politieal  move; 
L9  !  8  was  a  President  ial  election  year,  and  a  Republican  controlled  Sen- 
ate was  growing  more  obstinate  about  approving  the  nominees  of  a 
President  who,  it  was  felt,  would  soon  be  replaced.  When  still  another 
FCC  vacancy  occurred  later  that  year,  it  was  clear  that  it  would  be  no 
easy  -eat  to  fill.  Confident  of  victory  in  November,  Senate  Republicans 
were  in  no  mood  to  confirm  a  Truman  nominee  for  a  7-year  term,  what- 
ever his  credentials.  As  it  turned  out.  the  nominee  was  a  woman  and 
her  credentials  were  excellent.  In  an  election  year,  Harry  Truman 
chose  to  name  a  female  Democratic  corporate  lawyer  of  the  Jewish 
faith  to  become  the  first  woman  member  of  the  FCC.  The  nomination 
of  Frieda  I>.  Hennock  was  a  formidable  challenge  to  a  reluctant  Sen- 
ate: President  Truman  had  made  an  "obvious  political"  move  and 
Landed  "neatly  on  his  partisan  feet.''83  An  active  Democrat,  Hennock 
was  the  only  female  partner  in  the  140-year-old  New  York  law  firm  of 
( 'hoaie.  .Mitchell  &  Ely.  Still,  the  Senate  was  reluctant  until  a  friend  of 


■    Interview  with  Webster;  Broadcasting,  Mar.  10,  10  4  7.  pp.  in,  on. 
« Interview  with  Webster;  Broadcasting,  Mar.   10,  1947,   p.    if, 

■The  appointment  of  Webster  was  well  receive,!:  •'The  reaction  from  the  communica- 
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and  everyone  has  n  high  regard  for  him. "—Charles  R.  Denny  to  Truman,  Feb.  7.  1947, 
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23 

the  nominee's,  Julius  Klein  (who  was  then  national  commander  of  the 
Jewish  War  \  eterans),  intervened  on  her  behalf.  Klein  and  his  friends 
made  "very  strong  representa4  mih"  about  the  "very  special  qualifica- 
tions" of  the  nominee  in  an  effort  to  have  the  Republicans  make  a 
ception  "to  the  general  rule  against  confirming  long-term  appointments 

at  thistime.' 

Klein  wcni  to  his  friend,  Robert  Taft,the  Republican  Leader  of  the 
Senate.  Among  oilier  things  he  appealed  to  Tat  of  chivalry. 

Klein  was  able  to  arrange  an  interview  with  Tal't  for  Hennock.  Hen- 
nock  must,  have  been  either  skillful  or  impressive  for  the  Senator 
later  privately  declared,  "It  is  fair  to  say  that  her  confirmation  grew 
out  of  that  interview."8  A  hearing  was  finally  held,  where  Hennock 
candidly  admitted  her  various  fundraising  efforts  for  the  Democrats 
through  the  use  of  radio.86  A  day  before  the  Republican  Convention, 
she  was  confirmed  with  the  support  of  t  he  most  conservative  members 
of  the  Senate.  Some  Senators  v.eiv  reluctant  to  confirm  even  a  quali- 
fied woman  for  this  position.  One  of  those.  Senator  Brewster,  took 
"considerable  satisfaction"  in  her  confirmation,  but  also  had  "o 
sional  concern  as  to  the  consequences  to  t  hose  who  relied  upon  our  lead- 
ership if  the  vrry  crit  ical  tests  applied  to  women  in  high  office  should 
reveal  any  flaws."  Senator  Brewster  reminded  General  Klein  that  a 
"very  great  embarrassment  would  be  occasioned  to  all  concerned  if 
our  confidence  in  your  judgment  should  be  found  misplaced."  &:  Com- 
missioner Hennock  soon  assuaged  all  doubts  concerning  her  ability 
to  he  independent.88  Up  until  she  was  denied  reappointment  in  1955, 
Hennock  was  an  aggressive,  outspoken  and  hard-working  commis- 
sioner, particularly  on  issues  relating  to  educational  television — a 
cause  she  would  champion  during  her  FCC  tenure. 

Television  was  not  mentioned  during  Frieda  Hennock's  Senate 
hearing.  In  June  1948,  when  she  was  confirmed,  the  major  concerns  of 
the  FCC  were  still  the  regulation  of  radio,  telephone,  and  telegraph; 
there  were  only  approximately  three  dozen  operating  television  sta- 
tions in  the  country.  There  had  been  considerable  developments  fol- 
lowing World  War  II  and,  even  before  the  war.  extensive  technologi- 
cal advances  had  occured  in  the  portion  of  the  broadcasting  spectrum 
known  as  very  high  frequency  (  YIIF)  where  there  was  room  for  only 
\-l  channels  (2-13)  to  service  the  commercial  broadcast  needs  of  any 


M  Senator  Orei)  Brewster  to  Julius  Klein,  Juno  20.  1948.  It  was  also  acknowledged  that 
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time  of  Hennock's  appointment,   the  general's  brother  bad  .•:   license  application   p< 
before  tin-  FCC  and  Klein  contacted  Hennock  concerning  it.  When  the  matl 
a  vote.  Commissioner  Hennock  did  not  participate.  Even  though  the  applicatl 
proved  without   her  rote,   Klein  was  "personally  very  much  disappointed"  that    lb 
had  not   participated.   General  Klein   reminded   her:   "If  I   bud   taken   the  same   atl 
in  yon  never  would  have  won  a  hearing  before  the  subcommittee,   (2)   yon  d< 
have  won  a  hearing  before  the  main  committee,  and   (3)   yon  never  would  ha 
your  confirmation,  for  which  1  fought  slnglehanded.  ' 

The  b-tter  continue    :'*•••]  recall  the  many  promises  and  assurances   ■ 
fore  your  confirmation     of  your  Interest  in  my  future;  of  your  offer  to  obtain  t 
lie  relations  clients;  and  of  always  being  at  mj   Bervice.  0  I 

your  kind  offer  •   *    •   However,   .  I  you   [to  be]   ol 

It  possible  tor  you  to  become  a  member  of  that  Commission."  Julius  Ki-in  to  Fr 
nock.  Oct    19,    1948,    Frieda   Hennock   Simmons  Collection,   Scl 
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Ther  ird  of  Kb  In's  letter  ever  having  been  answered. 


24 

LOO-mile  radius.  The  ultra  high  frequency  (which  had  a  much  larger 
potential  for  expansion  than  VHF)  lay  largely  undeveloped  because 
the  patents,  investments  and  equipmenl  were  committed  toVHF.  A  fter 

the  war,  when  television  commercializat  ion  began  in  earnest .  l  he  bi 
casters  not  surprisingly  utilized  the  existing  technical  knowledge  and 
developed  commercial  stations  in  the  YIIF  band.  T'p  until  1948,  tele- 
vision stations  were  licensed  by  the  FCC  on  a  somewhat  loss  than  sys- 
tematic basis  and  serious  technical  problems  began  to  arise  as  a  result. 
First,  FM  radio  which  until  1948  occupied  channel  1  of  the  VHF 
band— was  causing  interference  with  new  television  stations;  rather 
than  moving  television  to  the  uncrowded  1TI  F.  FCC  booted  FM  there 
instead  and  assigned  channel  1  to  emergency  services.  More  important. 
some  of  the  stations  were  placed  too  close  together  and  interference 
resulted.  In  an  effort  to  remedy  the  situation,  the  FTC  conducted  hear- 
•nd  then  called  an  industry  wide  conference.89  It  seemed  as  though 
the  best  solution  would  be  to  open  up  and  develop  the  UHF  band 
where  the  stations  could  lx>  farther  apart,  To  do  this,  however,  would 
render  the  existing  VHF  stations  obsolete  as  well  as  all  television  sets 
then  in  use.  Faced  with  a  mathematical  limitation  as  to  the  number 
of  channels  and  cognizant  of  the  need  for  a  single  set  of  engineering 
standards,  the  FCC  called  a  moratorium  on  all  allocations. 

On  September  30,  1048.  just  3  months  after  Hennock  took  her  seat, 
television's  fast  start  came  to  a  fast  halt.  With  303  new  applications 
Ik*  fore  it,  the  FCC1  declared  that  all  applications  for  new  licenses  would 
l>e  held  pending  until  a  comprehensive  study  of  allocations  could  be 
completed.  Tt  was  anticipated  that  the  freeze  would  last  6  or  perhaps 
8  months.00  Instead,  fully  43  months  would  pass  before  the  thaw  came. 
Tn  the  meantime,  commercial  development  of  television  all  but  ceased 
except  for  those  few  stations  which  were  broadcasting  or  about  to  be 
const  ructed.  For  the  next  V  U  years,  the  Commission  labored  for  a  Sol- 
omon's decision  on  television. 

Once  the  processing  wheels  stopped  and  the  dust  settled,  the  FCC 
found  itself  faced  with  a  monumental  task  of  unprecedented  technical 
complexity.  Tn  addition  to  devising  nationwide  allocation  plans  for 
thousands  of  communities,  the  FCC  also  would  have  to  confront  the 
problems  of  color  TV.  interference.  UHF,  and  the  development  of  a 
complete  and  uniform  set  of  engineering  standards.  All  of  that  would 
have  to  be  accomplished  under  immense  pressures  both  from  the  in- 
dustry and  the  Congress,  not  to  mention  the  public  which  was  be- 
ginning  to  enjov  this  marvelous  invention. 

As  the  months  passed  without  resolution  of  the  various  problems, 
the  Senate  used  its  advise  and  consent  powers  to  inquire,  not  only  into 
the  fitness  of  the  nominee,  but  also  into  the  substantive  policies  of  the 
on  the  development  of  television.  From  1949  on.  television  would 
be  the  major  point  of  discussion  in  every  Senate  confirmation  hearing 
on  an  YCC  nominee,  and  it  can  be  assumed  that  the  topic  played  an 
equally  significant  role  in  President  Truman's  appointment  decisions. 
The  President  kept  the  FCC's  membership  stable  and.  in  1949-50. 
he  renominated  Commissioners  "Webster  and  Sterling  to  new  terms. 


generally,  Lawrence  P.  Lesslng,  "The  Television  Freeze",  Fortune,  Nov.  17,  1040. 
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The  FCC's  allocations  freeze  was  a  hoi  topic  in  G  ti,  in 

July  L949,  Commissioner  Edward  M,  W< 'bster  faced  Ihe  Comn 
Committee  on  the  matter  of  liis  reappointment.  'I' he  usual  perfunctory 
questions  were  asked  and  answered  :  t  lien  t  lie  chairman  casually  a 
Senator  Tobey  of  New  Hampshire  if  he  had  any  qu<  stions.  I  obey  re- 
sponded with  equal  coolness:  "I  have  got  about  two  hundred  and 
fifty  ***  not  to  tire  anyone  out,  but  the}  all  will  have  to  be  asked  and 
answered." 

For  •">  days.  Commissioner  Webster  tried  i<>  answer  the  Senafc 
questions  on  a  wide  range  of  tonic-  concerning  television.  Other 
Senators  joined  in  the  questioning.  The  hearing  no  longer  concerned 
Webster;  he  was  -imply  a  vehicle  to  demonstrate  congressional  con- 
cern at  past  ami  present  handling  of  television  by  the  agency.  A.fter 
the  hearings,  the  somewhat  stunned  Webster  \\  as  prompt  ly  confirmed. 
Six  months  later,  his  follow  ( Jommissioner,  ( reorge  S.  Sterling,  under- 
went the  same  ordeal.  Senator  Tobey's  questioning  centered  upon  the 
FCC's  (loci-ion  not  to  utilize  [JHF,  which  he  believed  severely  mini- 
mized competitiveness  in  the  industry.  For  2  full  days,  Senator 
Tobey  vented  his  rage  and  then  voted  for  Sterling.92  Confirmation 

followed  with  relative  ease. 

By  that  time,  one  nontechnical  issue— educational  television  -had 
assumed  a  preeminent  position  in  the  FCC's  deliberations  due  largely 
to  the  efforts  of  Commissioner  Frieda  Hennock.  Not  content  with  a 
passive  regulatory  role,  it  was  Hennock  who  organized  the  FCC's  first 
consumer  constituency  around  the  issue  of  reserving  channel-  for 
educational  use.93  Commercial  broadcasters  had  argued  that  educators 
could  never  raise  the  capital  to  finance  a  television  station  and.  even 
if  they  did,  they  would  never  be  aide  to  program  to  attract  a  sufficient 
number  of  viewers.  Therefore,  the  "greatest  public  service"  would  be 
to  allow  commercial  stations  to  assume  that  responsibility  rather  than 
reserving  any  stations  for  an  uncertain  future  educational  use.  It 
seemed  as  though  tin4  argument  would  prevail  when  Commissioner 
Hennock  "flung  herself  into  the  breach,  flame  blazing  from  both 
trils  and  her  blond  hairdo  waving  in  indignation."  She  organized  a 
public  campaign  the  likes  of  which  the  Commission  had  never  seen. 
She  crossed  the  country  arousing  support  in  the  educational  commu- 
nity. Television.  Hennock  declared,  was  the  "electronic  blackboard  of 
the  future."91 

Groups  for  better  television  were  organized  and  support  mounted 
for  Hennock's  proposition  that  25  percent  of  all  stations  should  be 
reserved  as  a  public  resource  and  allocated  to  educational  television. 
Noncommercial  reservations — at  best  a  remote  consideration  when 
the  freeze  was  imposed — became  a  major  issue.  Broadcasters,  who  had 
assumed  thej  would  get  the  entire  pie.  were  alarmed  at  the  thoughl  of 
getting  only  three-quarters  of  it.  Profits  were  at  the  hear!  of  the  dis- 
pute. Commercial  stations  on  the  air  were  beginning  to  .-how  in  cold 
hard  figures  what  many  had  envisioned:  in  L951  the  industry  re- 
ported  profits  of  $43.6  million  before  taxes  compared  to  an  overall 
In—  of  $9.2  million  the  year  before.  Television  revenues  had  jumped 
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from  $8.7  million  in  1948  to  $105.8  million  by  L950.9B  It  took  little 
imagination  to  realize  what  it  might  be  like  with  2,000  stations  in- 
stead oi*  the  existing  100.  Bui  there  was  only  one  ticket  into  TV 
broadcasting,  and  that  was  a  permil  from  the  FCC.  In  early  1952, 
after  well  over  a  3-year  freeze,  the  FCC  still  wasnl  giving  out  a  single 
new  ticket.  Concern  grew  as  months  passed  without  a  sign  of  thaw. 
Congressional  pressures  —  "goaded  by  television-hungry  constitu- 
encies" '"    -increased. 

In  February  1952  just  when  it  seemed  as  though  the  thaw  was  in 
sight,  FCC  Chairman  Wayne  Coy  abruptly  resigned  to  become  a  tele- 
vision consultant  to  Time.  Inc.  In  addition  to  the  further  delays  which 
were  feared  as  a  result  of  his  departure,  Coy's  resignation  also  cre- 
ated a  major  political  problem.  There  were  only  two  Democrats  on 
the  FCC,  Paul  Walker  and  Frieda  Hennock.  Hennock  was  far  too 
controversial  to  be  considered  seriously  for  the  chairmanship,  but 
there  were  serious  questions  whether  the  71-year-old  Walker  had  the 
physical  ability  to  lead  the  FCC  in  the  final  weeks  of  the  allocations 
study.  There  was.  of  course,  the  vacant  Coy  seat  and  the  President 
could  have  bypassed  Walker  and  named  a  strong  chairman  from  out- 
side the  Commission's  membership.  But  partisan  political  considera- 
tions intervened:  Sam  Rayburn  wanted  his  nephew  on  the  FCC. 

Speaker  Rayburn  of  the  House  of  Representatives  had  sought  an 
FCC  seal  for  Robert  Bartley  before.  In  the  fall  of  1951,  when  it  ap- 
peared as  though  Hennock  would  be  elevated  to  a  Federal  judgeship, 
Rayburn  had  seen  to  it  that  Bartley  was  "about  set"  for  appointment 
as  her  successor.97  But  Bartley's  hopes  were  dashed  when  the  Senate 
declined  to  act  on  the  nomination  of  Hennock  and  the  President  with- 
drew it.  Moreover,  Bartley  was  not  interested  in  just  any  Federal  ap- 
pointment; his  background  and  interest  pointed  to  the  FCC.  After 
dropping  out  of  Southern  Methodist  University  and  spending  several 
years  in  various  businesses,  Bartley  came  to  Washington  in  1932  to 
serve  as  executive  secretary  to  a  special  committee  of  the  Senate  Com- 
merce Committee  investigating  public  utility  holding  companies.  From 
1934  to  1939,  Bartlev  hop-scotched  from  one  Federal  agency  to  another, 
serving  brief  periods  with  the  ICC,  FCC,  and  SEC.  His  ability  to  do 
that  was  not  at  all  hampered  by  the  fact  that  his  uncle.  Sam  Rayburn, 
was  chairman  of  the  House  Commerce  Committee  during  that  period. 
All  three  agencies  where  Bartley  worked  were  under  the  jurisdiction  of 
Rayburn's  committee.  From  1030  to  1048.  Robert  Bartley's  career  was 
"strictly  radio" ;  he  was  employed  as  a  broadcast  executive  specializing 
in  Government  relations  with  Yankee  Network,  Inc.,  which  had  pio- 
neered FM  radio.  From  1048  to  1052,  Bartley  served  as  administrative 
-taut  to  Speaker  Rayburn.93 

Bartley  was  ready  and  waiting  when  the  Coy  seat  suddenly  mate- 
rialized in  February  1952.  So  was  Speaker  Rayburn.  who  took  Bart- 
lev's  case  directly  to  the  White  House.  Tt  was  made  clear  that  Bartley 
did  not  aspire  to  the  chairmanship;  all  he  wanted  was  the  vacant  seat.98 
Bui  the  appointment  of  Bartley  to  that  vacancy  foreclosed  a  Presiden- 
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tial  opportunity  to  select  a  Chairman  from  outside  the  Commission, 
and-  by  a  process  of  elimination  forced  the  designation  of  Walker 
as  Chairman.  It  was  a  tribute  to  Rayburn's  political  influence  thai  Tru- 
man appointed  Walker  the  new  F(  )C  Chairman  on  February  l'v.  I 
and  Bartley's  oame  was  senl  to  the  Senate  to  till  the  FCC  vacancy, 
which  had  been  available  for  less  than  1  week.  Altera  Senate  I 
ing  marked  by  "gentle  questioning,"  where  he  gave  assurances  that 
lie  would  do  his  U'st  to  thaw  the  freeze,  the  t2-year-old  Bartley 
was  speedily  confirmed  by  the  Senate.1""  Bartley's  appointment 
was  the  firs;  senatorial  opportunity  to  approve  a  new  FCC  member 
since  t  he  freeze  had  been  imposed. 

Although  the  new  Commissioner  reportedly  did  not  participal 
the  "final  vote,"  the  thaw  was  declared  a  month  after  he  was  ap- 
pointed.101 The  Commission  announced  its  final  allocation  plan  for 
2,053  channels  in  1,291  communities,  a-  well  as  a  complete  revi 
of  television  rules  and  engineering  standards.  VI I F  would  remain  the 
major  concentrated  frequency  with  617  new  channels,  although  1,400 
I  TIF  channels  would  also  he  allocated.  Many  broadcasters  had  only 
one  "big  lament":  "an  exorbitant  242  channel  reservation  for  non- 
commercial educaf  ional  stations,  a  lusty  80  are  VHF  :;:  *  *."  To  Broad- 
casting magazine,  it  was  simply  a  "sell-out  to  the  educators,  who  were 
hardly  aware  ofTV's  existence  in  1948."  '"-  If  had  been  the  fre  ze,  its 
interminable  delay  and  the  work  of  Frieda  Hennock  which  permitted 
and  created  the  rise  of  consciousne-<  on  the  part  of  educators.  Al- 
though only  11.8  percent  of  the  total,  it  was  a  clear  victory  lor 
Hennock  and  thousands  of  citizen-  who  had  campaigned  for  educa- 
tional reservation. 

\ow  the  FCC  could  begin  the  task  of  actually  allocating  these  some 
2.000  stations  to  eager  applicants.  "In  effect,  [the  FCC]  ha-  to  stand 
in  a  corner  with  a  strictly  limited  number  of  million  dollar  bills  in  it- 
hand,  ask  everybody  who  wants  one  to  line  up — and  then  decide  who 
gets  one  and  who  doesn't."103  After  the  freeze  was  lifted,  there  were 
many  standing  in  line  for  "the  biggest  land  rush  for  facilities  since  the 
advent  of  electrical  communications."104  The  story  of  the  "Great 
Give-away"  began  in  July  1952  while  Truman  was  -till  President, but 
it  had  a  long  way  to  go  when  Truman  left  the  White  House.  Essen- 
t  ially,  the  give-away  year-  would  he  the  Eisenhower  years. 

Hut  before  he  left  the  White  House,  President  Truman  was  given 
a  final  opportunity  to  name  an  FCC  member  by  a  resignation  just  6 
weeks  before  t\u>  Presidential  election.  Under  the  circumstances,  the 
appointment  was  inconsequential  except  as  an  illustration  of  how 
boldly  partisan  some  selections  are.  Eugene  Merrill  arguably  was 
qualified  for  an  V(\*  seat:  An  engineer  by  profession,  Merrill  had 
worked  for  more  than  20  years  in  the  technical  aspects  of  utilities' 
regulation,  firsl  with  the  Utah  Public  Service  Commission  and  then 
with  th.e  War  Production  Board  during  World  War  TI.  After  the  war. 
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lie  had  been  exten  -;\  ely  involved  in  the  transformation  of  the  German 
communications  system  and  he  was  serving  as  director  of  the  Mate- 
rials  Branch  of  the  National  Production  Authority  at  the  time  of  his 
appointment  to  the  FCC.108  But  Merrill's  background  was  not  the 
principal  motivation  for  Ins  selection:  the  appointment  of  Merrill 
was  a  political  gesture  toward  Utah  and  the  Mormon  establishment, 
which  controlled  dozens  of  television  and  radio  stations  in  the  west- 
em  state-. 

This  point  was  emphasized  by  the  fact  that  President  Truman  an- 
nounced th''  -election  during  a  campaign  speech  at  Brigham  Young 
University  jusl  30  day-  before  the  election.  Truman  was  campaign- 
ing for  Adlai  Stevenson,  when  he  declared:  "This  morning,  T  signed 
a  paper  appointing  to  the  FCC  a  distinguished  resident  of  your 
Siat'\  Eugene  IT.  Merrill.  T  thought  yon  might  he  interested  in  that, 
because  I  understand  that  Mr.  Merrill's  father  was  a  member  of  the 
board  of  this  university.  Of  course,  that  was  a  good  recommendation 
for  him  as  far  as  I  was  concerned  *  *  *."  106  Shortly  thereafter,  the 
new  FCC  member  confirmed  his  allegiance  in  a  public  statement: 

Those  who  hold  Government  positions  should  devote  all  their  energies  to  what 
is  for  the  benefit  of  the  people.  The  Democratic  Party  in  Utah  and  the  United 
states  is  sympathetic  to  the  welfare  of  the  people  *  *  *  I  am  an  admirer  and 
supporter  of  President  Truman,  the  Administration  and  Governor  Stevenson.11'7 

The  partisan  implications  of  the  appointment  had  been  carefully 
considered  before  Presidential  assistant  Donald  Dawson  had  recom- 
mended Merrill  for  the  vacancy.  Dawson  first  had  spoken  with  several 
Congressmen  who  advised  that  Merrill's  "appointment  would  be  of 
great  benefit  this  year/'  It  was  a  Democratic  national  committeeman 
who  had  recommended  that  the  announcement  be  made  during  the  trip 
to  Utah.108  Merrill  himself  had  prepared  a  biographical  statement 
which  carefully  pointed  out  that  the  names  of  his  forefathers  were 
"legend"  in  the  Mormon  Church,  which  in  fact  they  were.109  Merrill's 
father,  aside  from  serving  on  the  board  of  Brigham  Young  Uni- 
versity, was  also  a  member  of  the  Quorum  of  the  12  Apostles  of 
the  Church  of  the  Latter-day  Saints.  His  great-grandfather,  one  of 
the  founders  of  the  church,  had  made  the  tortuous  trip  to  Utah  in 
the  1840's.  The  new  nominee  was  very  well  known  in  the  church 
establishment,  and  that  must  be  taken  as  the  principal  reason  for  his 
selection. 

Except  for  the  political  advantage  gained  by  the  Democrats,  no 
one  was  much  concerned.  When  Merrill  was  appointed,  the  Senate  was 
in  rec(  -  !'<>'-  the  Presidential  election.  If  Stevenson  won,  perhaps  his 
aid  be  resubmitted  for  confirmation.  If  General  Eisenhower 
was  the  victor,  Eugene  Merrill  would  be  out  of  a  job.  The  fate  of  the 
new  commissioner,  as  well  as  the  agency  as  a  whole,  would  be  decided 
on  November 4, 10r»2. 


Biographical  information  is  tnkon  from  Morrill's  "Brief  Resume  of  Training  and  Ex- 
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"There  are  two  prindpal  candidates  who  are  themselves  seeking  the  job.  I 
has  developed  a  •pressure  group'  to  support  his  claims.  Such  an  approach  to  a 
public  service  position  violates  every  instincl    I   have.  To  seek  such  a  po 
to  me,  clear  evidence  of  unsuitabilitv. 

"My  experience  In  this  case  has  generated  in  me  the  profound  hope  that  I  will 
be  compelled  to  have  little  to  <1<>.  during  the  aexl  i  years,  with  the  distribution  of 
Federal  patronage."— President-elect  Divight  Eisenhower  in  his  diary,  January  5, 
1 :»:.:;. 

The  campaign  to  secure  Commissioner  Rose]  II.  Hyde  the  chair- 
manship of  the  VCC  publicly  began  1  week  after  the  elect  ion  results 
were  in.  Broadcasting  magazine-  after  noting  confidently  thai  "every 
sign  bodes  good"  since  President-eled  Eisenhower  was  "essentially 
a  conservative"  declared  thai  "the  logical  man"  for  the  job  was 
Hyde.2  The  Y(\\  which  was  jusl  beginning  the  sensitive  matter  of 
television  station  allocations,  needed  stability.  Hyde  was  competent. 
honest,  and  experienced.  The  date  of  the  editorial  was  November  LO, 
L952. 

The  broadcasters  had  struck  before  the  iron  was  even  .-<4t  up. 

The  question  of  "who  holds  the  shadow  and  who  holds  the  substance 
of  power"  on  a  President's  staff  is  never  so  nuclear  as  it  is  immedi- 
ately following  an  election.  There  is  a  period  of  haze  before  what  was 
campaign  is  transformed  into  preinaugural  staff  and  cabinet.  In  thai 
first  week  or  so  after  an  election,  power  is  just  beginning  to  settle 
and  take  noticeable  form.  On  November  10,  1952,  doubtless  no  one 
near  the  President  was  paying  any  thought  to  who  would  be  the  next 
chairman  of  one  of  the  regulatory  agencies.  Certainly  it  can  be  s 
assumed  that  the  President  -elect  had  far  more  pressing  business  on  his 
mind. 

Shortly  after  the  election,  Eisenhower  asked  his  trusted  advisers, 
Herbert  Brownell  and  Gen.  Lucius  Clay,  to  be  his  principal  assi 
for  searching  and  screening  qualified  persons  for  top  executive 
tions,  such  as  the  Cabinet.  Less  than  half  the  Cabinet  had  been  se- 
lected when,  "ii  November  24,  1952,  Eisenhower'  ign  manager, 
Sherman  Vdams,  reluctantly  accepted  the  post  of  M  n<  to  the 
President".5  For  the  next  6  years,  the  former  Governor  of  New 
Hampshire  served  as  chief  of  the  White  Hon  e  staff  with  extensive 
s  in  d(  mestic  and  polit  ical  matters. 

1  As  quoted  In,  Dwighl  David  Elsenhower,  "Mandate  for  Change    1953  56"    i 
-  Broadcasting,  Nov.  in.  ror,2.  p.  no. 
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'■  Ibid.,  p.  126. 
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Although  the  newly  elected  Presidenl  was  desirous  of  shedding  his 
identification  as  a  military  Leader,  a  vertical  staff  system  was  "a  nat- 
ural part  of  his  mental  equipment."6  Also,  Eisenhower  believed  that 
to  the  greatest  extent  possible,  the  Presidency  should  be  separated 
from  "operational  politic-"'  as  to  be  free  to  deal  with  matters  of  great 
national  policy.'  Central  to  attaining  that  goal  was  a  staff  chief  who 
would  assume  much  of  the  necessary  though  comparatively  unimport- 
ant tasks.  Eisenhower  generally  would  class  "patronage"  in  this 

Therefore,  "to  a  degree  unknown  to  the  presidency  si  I  alvin 
Coolidge's  administration".  Eisenhower  decentralized  and  delegated 
authority.8  Much  of  this  delegated  responsibility  fell  directly  to  Sher- 
man Adams.  Within  a  short  time.  Adams  became  the  President's 
"drawbridge"  on  political  matters.'-' 

From  November  24  on.  it  was  the  "tight  jawed  New  Englander  who 
oYwy  day  willingly  absorbed  dozen.-  of  shocks,  resentments,  interrup- 
tions and  impositions"  which  otherwise  might  have  reached  the  Presi- 
dent.1 Governor  Adams  drove  himself  and  the  staff  furiously.  In 
order  to  weather  such  a  schedule,  Adams  "developed  a  sort  of  human 
relations  version  of  a  completely  stripped  down  racing  car,  from 
which  every  nonfunctional  ornament  had  been  ruthlessly  torn."11 
Amenities  such  as  "hello"  and  "goodby*'  were  considered  b}7  him  to 
l)i>  "excessive."  l2 

Assuming  [tower  for  the  first  time  in  two  decades  would  be  a  par- 
ticularly difficult  task  for  the  Republicans,  and  nowhere  would  this 
be  more  pronounced  than  in  the  area  of  patronage. 

Initially,  a  system  for  the  clearance  and  recruitment  of  political 
appointees  had  to  be  devised.  Liaison  channels  were  established  with 
the  Republican  National  Committee  and  with  Congress,  which  had 
i he  narrowest  of  Republican  majorities.  By  December,  the  need  for 
such  a  systematic  approach  had  become  apparent  after  several  of 
Eisenhower^  Cabinet  appointments  had  aroused  the  furor  of  Senators 
Robert  Taft  and  Styles  Bridges,  as  well  as  others.13 

In  the  new  Congress,  not  a  single  Republican  Senator  had  ever 
served  with  a  Republican  President.  Moreover,  a  delicate  patronage 
balance  would  have  to  be  struck  between  the  "Old  Guard"  and  "Eisen- 
hower" wings  of  the  party.  An  early  "suggested  procedure''  for  dis- 
bursement of  patronage  was  not  prepared  until  December  20.  The  pro- 
posal broadly  outlined  a*  system  which  would  "promote  the  closest  co- 
operation  between  the  executive  and  the  legislative  branches  of  Gov- 
ernment" and  would  insure  (whenever  possible)  that  the  approval  of 
a  candidate's  Senator  be  obtained  prior  to  selection. 

The  proposal  ended  with  a  statement  that  Eisenhower  wanted 
"particularly  [to]  emphasize  that  no  attention  should  be  paid  to  any 
person  approaching  any  Cabinet  officer  of  head  of  any  agency  *  *  * 
who  seeks  appointment  or  favor  because  they  are  personal  friends  of 
the  I'm  -.-■dent-elect."  Such  persons,  the  memorandum  continued, 
"should  be  excluded  from  consideration  [and]  from  business  relations 

•  The  N<  w  Vork  Times  Magazine,  Feb.  3,  1957,  p.  8. 

7  Charles  J.   V.  Murphy,  "Elsenhower's  White  House,"  Fortune,  p.   70. 

-  [bid.,  p.  75. 

rb<  r-t    s.  Parmet,  "Elsenhower  and  the  American  Crusades,"  p.   102. 
:  Arthur    Larson,    "Elsenhower:    The   President   Nobody   Knew,"    p.    27. 
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:    Elsenhower,  <>i>.  elt.,  i>.  12S. 
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with  the  Government*"  "  In  skeletal  form,  the  document  outlined 
system  thai   would  be  followed.  Ten  days  later,  meetings  were  held 
between  the   President-elect  and   the   Republican   Leadership  of  the 

Senate    in    an    ell'ort    to    work   out    a.   system   of    legislative    liaison    on 

pal  ronage.3 ' 

A  young  Eisenhower  enthusiast,  Charles  F.  Willis,  Jr.,  was  given 
the  responsibility  for  the  managerial   functions  of  the  recruitment. 

Willis  was  an  "obscure"  businessman  before  he  and  others  raised  the 
money  to  organize  t  he  **I  Like  I  ke"  clubs  which  later  led  to  the  "( 'it  i- 
zens  for  Eisenhower"  organization.10  Prior  to  his  appointment,  Willis 
had  do  connection  or  experience  with  the  Senate  or  the  regular  Republi- 
can wing  of  t he  party.  Willis  later  recalled,  " It  was  \ ery  rough  on  me 
not  to  be  a  'polit  ical'  Republican."  1: 

The  political  pressure  was  intense  in  the  early  months  after  the 
election.  After  experiencing  a  20-year  patronage  drought,  Republi- 
cans were  hound  and  determined  to  shake  loose  as  many  rich  plums 
as  possible  for  the  deserving  fait  hful  who  had  labored  so  long  without 
reward.18  It  was  Governor  Adam.-  who.  in  many  instances,  was  the 
last  man  to  see  the  President  on  an  appointment  decision.  Next  to 
Eisenhower,  he  had  the  last  word,  and  Adams'  recommendation  was 
often  enough.  Adams  was  the  man  to  reach,  and  the  party  "heat  re- 
morselessly against  (  his]  door"  ,:' : 

No  matter  how  hard  we  struggled  during  that  first  year.  [Adams  later  wrote,] 
there  was  a  steady  rumble  of  criticism  from  the  politicians  of  our  own  , 
We  weren't  cleaning  out  the  Democrats  fasl  enough.2" 

One  sector  of  Government  which  Republicans  thought  was  in  need 
of  "a  stiff  broom  and  Long-handled,  wide-scooped  shovel"21  was  the 
staffs  of  the  independent  regulatory  agencies,  including  that  of  the 
Federal  Communications  Commission.  With  rumor-  rampant  about  a 
meat-ax  reorganization  at  the  F< '(  !,  large  segments  of  the  broadcast  ing 
industry  were  uneasy. 

By  January  L953,  the  future  of  the  FCC  under  the  new  administra- 
tion was  being  carefully  and  deliberately  considered  by  calmer  heads 
who  had  direct  and  easy  access  to  the  President-elect.  After  the  elec- 
tion, Eisenhower  had  selected  former  Brig.  Gen.  Robert  Cutler  first 
to  reorganize  the  National  Security  Council  and  then  to  manage  the 
revitalized  Council  for  the  President.--  Cutler,  in  Eisenhower's  words, 
"was  one  whose  company  I  always  en  joyed  and  who  became  a  very 
close  friend."-  The  precise  Boston  banker  would  play  an  instrumen- 
tal role  in  fashioning  administration  policy  toward  the  FCC  in  tin- 
early  months  of  L953. 

On  January  15,  1953,  Cutler  who  was  then  hoard  chairman  of 
the  ( )ld  ( Jolony  Trust  ( Jo.  of  Boston — wrote  his  first  letter  to  Sherman 
Adams  concerning  the  operations,  responsibility  and  personnel  of 
the  VC(\  For  the  mosl   part,  the  letter  quoted  comments  made  to 

M Sherman    Adams,   "Suggested   Procedures  etc."    Dec    20,    1952.    Apparently,    th 
posal  '.v.is  never  officially  distributed.  "Art"  to  Thomas  E.  Stephens,  Aug.  30,  1953 
are  In  DDEL,  OF   103,  box  152. 
Parmet,  op.  cit.,  p.  l BO. 
rmet,  op.  cit.,  pp.  no-H. 
iterview  with  Willis. 
is  Broadcasting,  Jan.  19.  1953,  p.  122. 

irphy,  op.  cit.,  p.  176. 
»Sherman    Adams,    "First    Hand    Report:    The    Story   of    the    Eisenhower    Admli 
tlon,"  p.  77. 

-   Wisconsin  State  Journal,  Mar.  20,  1953,  p.  4. 
•    Murphy,  op.  cit.,  p.  178 
:  Elsenhower,  <>i>.  cit.,  p. 
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Cutler  by  one  of  his  "friends  who  has  a  responsible  position  in  the 

communications  industry,"  (The  context  of  Cutler'.-  letter  indicates 
he  used  the  term  "communications"  to  refer  to  telephone  and  wire, 
rather  than  television  or  radio.)  First,  Cutler's  friend  noted,  much 
of  the  FCC  staff  still  retained  the  general  thinking  that  dominated 
the  New  Deal  era  when  "business  in  general  and  public  utilities  in 
particular  were  handy  and  useful,  'whipping  hoy-.'"  As  Such,  the 
staff's  action-  gave  "dear  evidence  of  a  desire  to  expand  regulation 
to  the  point  of  a  detailed  control."  Since  "most"  of  the  commissioners 
had  "no  previous  experience  in  common  carrier  problems,"  matters 
were  left  largely  in  hands  of  lower  echelons.  What  was  needed  in- 
stead, the  letter  continued,  was  "high  level,  intelligent,  constructive 
regulation  [which]  can  best  encourage  the  continued  development 
of  an  effective,  efficient  telephone  system  ''■  *  :::  "  The  letter  concluded 
with  the  advice  that  men  of  "demonstrated  ability"  should  be  ap- 
pointed to  the  FCC  and  that  the  best  prospects  were  "those  who 
have  served  effectively  on  State  regulatory  bodies."-1  Two  weeks 
later.  Governor  Adams  forwarded  a  copy  of  the  letter  to  Charles 
Willis  with  the  instruction  to  meet  with  Presidential  Adviser  Val 
Peterson  to  "develop  some  positive  suggestions"  along  that  line.-"' 
The  administration  policy  toward  VCC  appointments  was  be£innhi<j: 
to  take  form. 

Within  a  few  weeks,  a  general  White  ITou^e  memorandum  on  ap- 
pointments to  the  FCC  had  been  prepared.  It  followed  faithfully  the 
basic  outline  of  the  Cutler  letter.  The  memo  first  mentioned  that  the 
F<  C  was  still  dominated  by  a  New  Deal  "antagonism  against  utili- 
ties." Then  it  noted  that  utility  regulation  had  been  left  to  the  staff. 
with  the  result  that  the  industry  had  been  "harassed"  by  : 

Hi   Demands    f<<r   more   and   more   voluminous   detail    in    handling:   routine 

matters,    (2)    regulation  affecting  the  total  operations  of  the  industry  rather 

than  interstate  operations  over  which  the  Commission  has  jurisdiction.   (3)   a 

n'-y   to  inject  regulatory  authority  into  management  functions,  and    (4) 

unrealistic  theories  effecting  corporate  financial  and  earnings  prohlems. 

The  industry, the  memo  continued,  "recognizes  the  need  for  fair  and 
proper  regulation;  it  objects,  however,  to  antiutility  bias  and  un- 
realistic economic  views  which  endanger  the  future  of  the  industry.*" 
Finally,  the  memorandum  fully  subscribed  to  the  notion  of  Cutler's 
friend  that  the  best  source  for  appointments  was  the  State  regulatory 
commissions:  all  but  one  of  the  seven  men  recommended  were  former 
or  present  State  commissioners.  Two  of  the  persons  recommended  were 
John  (\  Doerfer  of  Wisconsin  and  Jerome  K.  Kuykendall  of  the  State 

Washingrtoi 

Meanwhile,  the  public  and  private  campaign  to  make  liosel  Hyde 
(who  was  not  among  those  mentioned  in  the  White  TIou<e  memo) 
the  first  Eisenhower  chairman  of  the  FCC  continued  with  increasing 
intensity.  By  December,  Broadcasting  magazine  had  set  aside  all 
subtlety  iu  iC  efforts.  The  headline  of  its  lead  story  on  December  22, 
!,  read :  "Ike  Urged  To  Name  Hj  leN  w".  Accoi  ing  to  the  maga- 
zine, Hyde  represented  an  "orderly  transition"  which  "would  mean 
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a  minimum  of  upsetting  of  normal  Commission  fui 

though  there  was  a  flock  of  10  to  15  other  candidates  and  much  talk  of 

a  "full-scale  staff  reorganization  al  the  F(  I  ".  Broadcasting 

fidenl  thai  I  [yde  would  be  named.*1  By  January  .  I  lie  editors  were  no1  so 

certain.*1  Days  turned  into  weeks,  the  inauguration  passed,  ye1  I 

was  no  word  from  the  White  House. 

Broadcasting,  which  accurately  declared  that  Hyde  had  "the  almost 
unanimous  endorsement  of  I  the  broadcasters  \-\"  saw  i  he  »  f  this 

delay  in  a  struggle  between  those  who  favored  "orderly  transition "■ 
and  those  who  wen'  anxious  for  a  "new  broom"  at   the  FCC.    I 
analysis  was  both  exaggerated  and  not  wholly  accurate.  In  the  first 
place,  then-  was  little,  if  any.  serious  White  House  consideration  of 
the  FCC  until  early  February  L953  due  to  the  press  of  other  matters. 
Second,  it  surely  wasnot  surprising  that  President  Eisenhower  should 
want  to  appoint  his  own  chairman  of  the  F(  'C  without  the  assistance 
of  President  Truman.  Finally,  it  would  be  a  tough  job  for  any  i  lan  to 
reorganize  the  FCC  staff  to  the  liking  of  the  Republican  Nal 
Committee,  and  it  would  be  particularly  difficult  (some 
the  mild-mannered  Hyde  who  had  worked  with  thai  staff  for  years. 
Perhaps,  there  were  other  more  vigorous  men  available  who  were 
equally  as  competent. 

Wydv  first  was  asked  to  meet  with  Wesley  Roberts,  chairman  of 
the  Republican  National  ( Committee,  to  discuss  "reorganization"  oft  le 
staff  along  Republican  lines.30  Then,  in  early  March  1953,  Commis- 
sioner llydv  was  summoned  to  the  White  House  for  a  rather  hurried 
interview  with  Adams  and  Willis.  Without  success,  Hyde  attempted 
to  find  out  what  was  going  on.31  Instead,  the  While  House  advisers 
seemed  to  be  more  concerned  about  how  many  FCC  vacancies  would 
be  immediately  available.  Since  the  Senate  had  never  acted  on 
man's  nomination  of  Eugene  Merrill  to  the  FCC.  the  Eisenh< 
administration  could  simply  withdraw  it  and  appoint  a  Commis- 
sioner of  its  own  choosing. 

The  White  House  also  was  anxious  to  ease  Chairman  Paul  Walker 
off  the  ¥(\\  since  he  was  2  years  beyond  the  mandatory  retirement  age 
of  70.  As  a  White  House  memorandum  pointed  out.  if  Walker  did 
"not  resign  upon  request."  his  Commission  could  be  "terminated"  and 
a  new  Commissioner  appointed  to  serve  the  remaining  mont 
his  term.32  This  would  allow  the  administration  to  make  two  new  ap- 
pointments at  once.  Adams  and  Willis  wanted  to  know  if  Hyde 
agreed  with  this  plan.  Doubtless  to  their  consternation,  Hyde  advised 
against  the  removal  of  Walker  in  such  an  "undignified  way."  The 
Yire  Chairman  of  the  YCC  reminded  the  White  House  advisers  that 
Walker  had  considerable  standing,  and  that  the  resulting  contro- 
versy would  far  outweigh  any  advantage  gained  by  the  administra- 
tion. 


-    Broadcasting,  Dee  22,  1952,  p.  23. 
»  Broadcasting,  Jan.  5,  1953,  p.  48. 
-'  •  Broadcasting,  Feb.  2,  1953.  p.  5. 
'Broadcasting,  Mar.  :•.  1953,  p.  27.  Contrary  t.»  published  information,  It. 

personalis   with   President    Eisenhower  on   this  matter  <>i"   tin-   chairmanship.    Inter- 
ith    Hyde. 
Interview  with  Hyde. 
Memorandum   re:   Federal  Communications  Commission,"   n.d.,   DDEL,  or    11 
bos  ::^«'. 

interview  with  Hyde. 


34 

The  advisers  heard  him  out,  and  Hyde  loft  without  any  word  about 
the  chairmanship.  When  nothing  happened,  it  was  feared  that  the 
modest,  self-effacing  Hyde  hadn't  done  an  optimum  job  of  selling 
himself.84  In  fact,  he  had  done  the  reverse:  he  had  argued  for  the 

continuation  of  a  colleague  whom  the  administration  wanted  replaced. 
The  interview  could  not  have  boon  to  his  advantage. 

The  problem  wit  h  t  he  aging  Walker  aside,  there  was  one  seat  which 
could  be  filled  by  an  Eisenhower  appointee.  By  March,  the  long  list 
of  possibles  had  been  narrowed  to  two:  Jerome  K.  Kuykendall,  of 
Washington,  and  John  C.  Doerfer,  of  Wisconsin.  Both  were  lawyers 
in  their  forties,  both  were  then  serving  as  chairman  of  State  public 
utilities  commissions.  Neither  had  been  very  active  in  Republican 
politics,  although  each  had  strong  partisan  backing. 

Jolm  I  )oeri*er  had  t  he  active  support  of  ( rov.  Walter  J.  Kohler,  who 
was  in  a  very  good  position  to  assist  Doerfer  in  securing  an  appoint- 
ment in  Washington.  The  Wisconsin  Governor  had  been  an  early  sup- 
porter of  Eisenhower,  having  endorsed  the  general  in  June  1951,  the 
same  time  as  Sherman  Adams;  he  had  also  played  an  instrumental 
role  in  Eisenhower's  campaign  for  the  Republican  nomination.35  In 
mber  L952,  Doerfer  had  informed  Kohler  of  his  intention  to  re- 
sign from  the  State  commission  in  order  to  return  to  private  practice, 
but  the  Governor  had  other  ideas  in  mind  for  the  Wisconsin  regu- 
lator.36 Kohler  first  telephoned  Herbert  Brownell,  and  then  followed 
it  up  wit  ha  letter  on  Doerfer's  behalf : 

Doerfer  is  able  and  honest,  and  lias  guts.  Basically,  he  has  fought  the  battle 

!'<>r  the  consumer,  but  believes  in  private  utilities  and  has  been  so  eminently  just 
thai  even  the  utility  operators  have  acknowledged  his  fairness.  .  .  .  Let  me  make 

ir  clear  I  am  under  no  obligation  to  [Doerfer] — rather  the  contrary."57 

Doerfer  did  have  a  reputation  as  an  administrator,  and  he 
had  taken  some  forthright  stands  on  the  consumer's  behalf  while  a 
member  of  the  State  commission.38  Although  an  open  advocate  of  the 
private  enterprise  system  and  openly  critical  of  certain  aspects  of  util- 
ity regulation,89  Doerfer  was  familiar  with  the  workings  of  AT  &  T, 
having  served  on  committees  of  the  National  Association  of  Railroad 
&  Utility  Commissioners  dealing  with  the  problems  of  that  corporate 
behemoth.40 

On  March  12,  Robert;  Cutler  intervened,  this  time  with  more  specific 
recommendations.  Cutler  reiterated  his  belief  that  the  FCC  had  no 
"proper  Commissioner  representation  of  the  telephone  industry  *  *  * 
one  of  the  greatest  industries  in  the  world."  Cutler  again  had  spoken 
with  his  "American  Telephone  &  Telegraph  friends"  who  felt  that 
either  Kuykendall  or  Doerfer  was  "well  qualified"  for  appointment  to 
the  FCC.43  Powerful  industry  support  joined  vigorous  political  en- 
dorsement and  Doerfer  was  called  to  Washington  to  meet  with  Sher- 
man Adam-. 


'  Br  iadca  rting,  Mar.  30,  1953,  p.  57. 
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Adams  mentioned  "three  or  four  Commi 
I  [owever,  the  appointment  to  the  F(  ( '  was  onh  for  the  remaii 
of  a  7-year  term,  although  there  were  "excellent  pr< 
newal  term"  in  L954  should  Doerfer  be  interested.  Doerfer  took 
time  to  consider.  He  thoughl  thai  perhaps  the  L-year  term  might  be 
desirable  so  thai  in  1954  he  could  return  to  practice  before  the  Wis 
consin  commission  "in  all  propriety  ."  " 

However,  by  March  17.  L953,  Doerfer  had  been  completely  cleared 
for  appointment  to  the  FPC  nol  the  FCC  and  his  nomination  was 
aboul  to  be  announced.  Kuykendall  was  sel  for  the  FC(  .  I  u  se  days 
later,  Doerfer  was  appointed  to  the  FCC.  In  those  3  days  something 
happened,  and  Kuykendall  and  Doerfer  were  switched  at  the  lasl 
moment.  It  was  a  sudden  and  unexpected  change,  which  baffled 
servers.4  Both  suspecl  thai  the  reason  for  the  change  had  something 
to  do  with  Doerfer's  State  record  on  the  regulation  of  natural 
Doerfer  states  thai  he  was  aware  thai  southwestern  oil  inte 

whose  concern  was  with  the  FPC,  nol  the  F<  !C,  were  opp<  rim. 

Kuykendall  recalls  thai  Doerfer  had  as  a  State  commissioner, 
poused  Federal  regulation  of  gas  producers  [and]  had  been  branded 
as  pro-distribution  company  and  proconsumer  and  antipipeline  and 
antiproducer,  and  thus  had  laid  himself  open  to  charges  of  bias." 
Kuykendall  was  not  so  vulnerable  because,  at  thai  time,  the  State 
of  Washington  had  no  natural  gas  service  and  consequently  he  "had 
not  been  embroiled  in  any  issues  pertaining  to  natural  g  -."  How- 
ever, a  person  who  was  in  a  posil  ion  to  know  t  he  t  rue  facts  stated  that 
the  switch  was  jusl  the  result  of  a  "dumb  mistake" ;  thai  the  files  of  the 
two  men  were  "accidentally"  switched  and  thai  the  wrong  cover  s 
was  placet!  on  the  Doerfer  file,  resulting  in  a  public  anno  snl  of 

his  nomination  to  the  FCC  on  March  20,  L953/6 

Whatever  the  reason,  the  two  men  were  switched  at  the  last  mon 
and  Kuykendall  went  on  to  serve  8  years  as  Chairman  of  the  FPC. 
Would  Doerfer  he  made  Chairman  of  the  FCC?  <):•  would  Hyde  1»«' 
promoted?  Nominee  Doerfer  told  inquiring  reporters  that  lie  would 
"just  as  well  not  discuss  that."  47 

One  of  tin-  import  ant  elements  in  the  chairmanship  decision  would  be 
Senator  Joe  McCarthy,  even  though  Doerfer  barely  knew  the  junior 
Senator  from  Wisconsin  in  1953.  McCarthy  would  have  an  adverse 
i' fleet  on  Doerfer's  career  for  the  next  year  and  a  half.  Tin  .had 

met  in  L9  {<">.  when  Mc(  Jarthy  was  running  for  the  Senate.  The  meeting 
was  brief,  and  Doerfer  was  noncommittal  aboul  supportii  g  him. 

S<  nator  from  Wisconsin,  McCarthy  had  approved  the  nomination 
of  Doerfer,49  hut  it  does  not  appear  that  he  was  involved  in  the  selec- 
tion itself. 


■    !  '.icrfi-r  written  respoi  - 

1  'ilic  Bwitcb  took  tli"  press  by  Burprlse:  Doerfer  -  enl   i"  t1 

lieved  Lmminenl  .  .  .  [there]  was  no  offifficial  explanation  I  Iden  switch."   (B 

casting,  Mar.  _:."..  1953,  p.  50).  Doerfer  "was  i"iiLr  rumored  as  [thel  choice  fori 

Commission.  .  .  ."    (Wisconsin   State  Journal,   Mar    ->k   1953,   p.  4       K  . 
"originally  was  scheduled  for  a  posl  on  the  PCC,  but  a  si  -  saw  hii 

for  tin-  PPC  Instead."   (The  Spokesman  Review    (Washington),  Apr.  17.  1953,  p.  "■ 
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But,  before  his  confirmation,  Doerfer  was  advised  to  see  McCarthy, 
and  he  did  so.  Why  Doerfer  was  instructed  to  moot  with  McCarthy 
is  not  clear.  Doerfer  recalls  that  McCarthy  "seemed  to  be  too  much 
preoccupied  with  other  things  to  indulge  in  any  substantive  conversa- 
[ndeed,  McCarthy  did  not  even  appear  at  Doerfer's  hearing 
although  the  other  Wisconsin  Senator  and  Governor  Kolilor  did.  All 
the  same,  a  man  from  McCarthy's  homo  Stato  was  the  first  Eisenhower 
nominee  to  the  FCC,  and  there  was  speculation  that  ho  would  be 
named  Chairman  shortly.  The  implication  that  the  appointment  was 
in  deference  to  the  junior  Wisconsin  Senator  was  lost  on  no  one — least 
of  all  on  Joe  McCarthy. 

I:i  April  1953,  Joe  McCarthy  was  interested  in  the  future  of  channel 
10  in  Milwaukee.51  Although  channel  10  had  been  expressly  reserved 
by  the  FCC  for  noncommercial  programing,  the  Milwaukee  Sentinel, 
a  Hearst  newspaper,  was  also  interested  and  petitioned  the  FCC  to 
withdraw  the  educational  reservation.  The  Sentinel,  a  Republican 
newspaper,  had  endorsed  McCarthy  for  reelection  in  a  front  pasre  edi- 
torial the  preceding  fall."'2  On  April  1.  1953,  the  FCC — for  the  second 
time — rejected  the  Hearst  petition  by  a  vote  of  6-1,  with  Commission- 
er Rosel  Hyde  dissenting.  The  next  step  was  to  issue  a  construction 
permit  to  the  educational  association.  It  was  at  that  point  that.  Sena- 
tor McCarthy  dramatically  intervened. 

On  Monday,  April  13,  FCC  Chairman  Paid  Walker  and  Commis- 
-ioner  Eugene  Merrill  were  summoned  to  appear  before  a  meeting  <>i' 
Senator  McCarthy's  Subcommittee  on  Expenditures  in  the  Executive 
I  department.  Merrill  still  was  waiting  for  Doerfer  to  take  the  oath  of 
office  and  replace  him.  Walker  was  continuing  as  chairman  until  Eisen- 
hower designated  his  successor.  Both  were  "lame  ducks"  and  both  had 
opposed  the  Hearst  petition.  With  no  other  member  of  the  committee 
present  or  notified,  and  with  a  stenographer  present.  Senator  M<- 
Carthy  interrogated  the  two  Commissioners,  both  of  whom  were  under 
oath. 

All  of  the  questions  pertained  to  channel  10  in  Milwaukee.  Mc- 
Carthy's objective  was  to  obtain  an  assurance  from  Chairman  Walker 
that  no  further  act  ion  would  be  taken  on  that  matter  until  Doerfer  was 
seated  and  an  Eisenhower  Chairman  of  the  Commission  named.  Xo 
such  assurances  were  given,  but  the  Senator  was  told  that  no  action  on 
the  controversy  was  planned  for  that  week.  Satisfied.  McCarthy  ad- 
journed the  meeting  after  an  hour. 53  Within  2  days,  Hearst  filed  its 
third  motion  for  a  rehearing  and  Doerfer  took  his  seat  as  a  Commis- 
sioner.  At  that  time,  it  was  still  considered  a  toss  up  as  to  whether 
I  toerfer  or  Hyde  would  be  named  FCC  Chairman. 

The  dav  McCarthy  intervened  on  behalf  of  the  Milwaukee  Sentinel, 
E.  Hornsby  Wasson,  vice  president  of  American  Telephone  &  Tele- 
'•raph.  -aw  Charles  Willis.  "As  a  spokesman  for  the  industry,"  Horns- 
White  House  that  "the  best  thin<r  that  could  be  done 


Doerfer  written  responses. 

\'l   "f   t;'"    information    concerning   McCarthv   and    channel    in   is    taken    from:    the 
Washington   Post.   May   m.   1953,   pp.   1,   B,  9;   St.   Lonla   Post-Dispatch,   May   in,   1953. 
•   Reporter.  May  •_'•;.  1953,  j».  2. 
February.  McCarthy  along  with  Senator  Alexander  Wiley  of  Wisconsin  had  written 
C  urging  it   to  withdraw  channel   m  from  education  and  devote  ir  to  commercial 
broad*  » vera  or   Kohler   and    four    Wisconsin    Congressmen    had    taken    the   same 

Washington  Post.  May  in.  1953,  p.  8. 
though   Chairman    Walker  had   requested   and  been   promised  a   copy   of  the  tran- 
Done  was  ever  made  available.  Ibid. 
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would  be  to  appoint  Rose]  Hyde  as  Chairman,"  and  thai  Hyde  was 
"more  than  able  to  do  the  very  necessary  cleanup  job."  '  (  m  April  1  L, 
I)i-.  Frank  Stanton,  president  of  CBS,  called  Governor  Adams  and 
added  his  endorsement.  Senator  ( Jharles  Tobey  bad  been  openly  sup- 
porting Hyde  for  week-.  8  The  Republican  Tobey  was  the  new  chair- 
man ol  the  Commerce  Committee,  the  Senate  committee  that  initially 
reviewed  Presidential  nominations  to  the  Communications  Commis- 
sion. 

Throughout  the  week,  "a  virtual  snowstorm  of  endorsements" 
Hyde  descended  upon  the  White  House.  ;,r  Three  factors  clinched 
chairmanship  for  Hyde:  The  argument  that  he  was  more  experience  i 
ami.  therefore,  more  able  than  Doerfer  to  guide  the  Commission  at 
that  particular  time;  influential  partisan  endorsements  coupled 
almost  unanimous  support  of  the  industries  the  FCC  regulated; 
the  appearance  of  deference  to  doe  McCarthy  which  Doerfer's  d 
nation  as  Chairman  would  have  given.  Doerfer  was  informed  oi 
decision  for  Hyde. 

But  Hyde  was  not.  Rose!  Hyde  was  at  home  on  Saturday,  April  L8, 
when  a  staff  member  called  him  to  say  that  he  had  just  heard  an 
announcement  on  the  radio:  Hyde  was  named  Chairman  of  the  FCC 
but  only  for  a  term  of  1  year,  under  some  sort  of  no!  ion  of  rotating 
chairmanship.  It  was  Hyde's  first  notice  of  the  appointment,  winch 
pleased  him.  and  of  the  1-year  term,  which  did  not.58  From  the  day 
he  was  appointed,  he  would  be  a  lame  duck  Chairman.  Further,  it 
hardly  seemed  necessary  to  specify  the  length  of  the  term  since 
FCC  Chairman  served  at  the  pleasure  of  the  President;  in  a  year, 
he  could  be  reph-nvd  without  tins  stipulation.  In  short,  Rose!  Hyde 
was  on  probation  and  he  knew  it.  A  very  shrewd  compromise  had  been 
worked  out  at  the  White  Ilou^e  between  those  who  favored  the  experi- 
enced hand  of  Hyde  and  those  who  felt  a  -till'  new  broom  was  n 
sary.  The  latter  group  was  pacified  somewhat  :  perhaps  in  a  year  or 
so  Doerfer  would  be  sufficiently  experienced  to  take  over  the  chair- 
manship. Moreover,  Hyde  was  on  notice  that  if  he  didn't  perform  to 
the  satisfaot  ion  of  the  administration,  he  .-imply  would  not  be  redesig- 
nated Chairman  the  next  year.  In  the  meantime,  the  business  of  (en- 
vision allocations  would  go  on  without  interruption,  and  Hyde  haul 
1  year  to  clean  out  "the  Left-wingers  and  New  Dealers"  from  their 
policy  posts  and  to  reorganize  the  FCC  to  the  satisfaction  of  the 
White  House.59 

Not  only  was  Hyde  designated  for  only  1  year,  but  it  soon  became 
apparent  that,  on  at  least  some  matters,  the  White  House  treated 
fer  as  if  lie  were  the  ¥(('  Chairman.  Hyde  and  Doerfer  were 
listed  by  the  "White  House  as  FCC  contacts  on  personnel  matter-. 
But  Doerfer  also  handled  certain  personnel  recruitment  files  which 
appear  to  have  been  kept  from  Chairman  Hyde.  Later,  when  Hyde 
\\;t-  replaced  a-  Chairman.  Doerfer  turned  the  tiles  over  to  Hyde's 
successor.'    In  addition,  Doerfer  involved  himself  in  formulating  sren- 
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era!  policy  for  the  agency.  Two  months  after  he  took  office,  Doerfer 
submitted  a  proposal  to  the  "White  House  which  began:  "There  must 
be  some  precedents  for  abolishing  a  Commission  and  recreating  it." 
With  a  saving  of  $100,000  a  year,  the  proposal  continued,  the  mem- 
hip  of  the  Commission  could  be  reduced  from  seven  to  live.i  hereby 
getting  rid  of  the  ••execs-  baggage."62 

Doerfer  met  on  this  proposal  with  officials  in  the  Bureau  of  the 
Budget.6  It  thu- not  appear  that  Hyde  was  consulted,  and  the  Chair- 
man on  more  than  one  occasion  —  voiced  his  concern  about  the  fre- 
quent meetings  between  Doerfer  and  the  White  House."1  In  reality, 
I  [vde  gol  half  a  chairmanship  for  12  months. 

Therefore,  i;  is  hardly  surprising  that,  unlike  most  Eisenhower 
agency  heads,  Chairman  Hyde  was  not  consulted  by  the  White  House 
on  its  selection  of  a  successor  to  Truman  appointee,  Paul  Walker.65 
A  number  of  candidate-  actively  soughl  that  appointment  including 
Robert  J.  Dean  of  South  Dakota. 

In  the  Eisenhower  Library,  there  is  a  nominal  ion  paper  which  reads  : 
"]  nominate  Robert  J.  Dean  of  South  Dakota  to  be  a  member  of  the 
FCC.  .  .  ."  It  is  dated  August  3,  1953,  and  it  is  complete  except  for 
the  President's  signature.66  Broadcasting  magazine  (which  had  excel- 
sources  throughout  this  period)  confidently  declared,  in  its  Au- 
gust 3  issue,  that  Robert  Dean's  name  would  go  to  the  Senate  that 
week.67 

To  the  numerous  Dean  supporters,  victory  was  in  sight  at  long  last. 
The  entire  South  Dakota  Republican  structure  had  been  vigorously 
supporting  the  50-year-old  lawyer-turned-broadcaster  for  a  number 
of  months.  'J  ne  first  communications  had  occurred  back  in  December. 
Senator  Francis  Case  had  written  no  less  than  five  letters  and  made 
numerous  phone  calls  from  December  to  July  on  Dean's  behalf;68 
more  would  follow.  Again  and  again;  the  South  Dakota  Senator 
stressed  the  fact  that  not  only  was  Dean  a  broadcaster  but  a  lawyer 
as  well.  As  an  organizer  of  the  South  Dakota  Broadcasters  Associa- 
tion. Dean  knew  the  industry.  ("He  knows  how  to  make  weather  re- 
ports useful  to  stockmen,  airmen,  and  plain  picnic  fans.''09) 
Case  did  not  neglect  to  mention  that  Dean  had  been  a  fund  raiser  in 
the  last  campaign.  Dean  also  secured  warm  endorsements  from  Sen- 
ator Edwin  ( '.  Johnson  (former  Democratic  chairman  of  the  Inter- 
state and  Foreign  Contmerce  Committee)  and  Representative  Harold 
If.  Velde  (chairman  of  the  House  Committee  on  Un-American  Activi- 
Dean  was  interviewed  by  Willis  and  Adams  at  the  White 
House;  then  he  dropped  by  the  FCC  to  meet  with  Hyde  and  Doerfer.71 
Endeed,  prior  to  August  1.  Dean  had  spent  the  better  part  of  2  months 
in    Washington  and   was   frequently  seen  in  the  offices  of  his  most 
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enthusiast  ic  sponsor,  S<  nator  ( !ase.    I  [e  had  arranged  to  dispose  of  bis 
holdings  in  seven  South  Dakota  radio    tations,  and  it  appeared 
the  Soul  h  Dakota  Republican  organizat  ton  was  anoul  to  succeed  after 
"one  of  the  most  fiercely  contested  campaigns  ever  conducted  for  an 
FCC  post."    Then,  something  svenl  wrong. 

The   Dean  nomination  had  not   been  senl   to  the  Senate.  A  "very 
upset"  Leonard  Hall  was  soon  on  the  phone  to  Charles  Willis.  I 
told   Willis  thai   due  to  the  "commitments"  thai   had  been  made  to 
Senator  Case,  if   would  be  "very  embarrassing  to  a  lot  of  peopL 
Dean   were   not    nominated.74   Adams  wasn't    moved,  and  .-imply  in- 
structed Willis  to  hold  the  nomination  until  a  lull  FBI  investigatioi 
had  been  completed.78  This  information  somehow  reached  Dean's  sup 
porters  and  a  flood  of  attestations  of  his  character  arrh  ed  at  the  White 
House  from  judges,  educators,  State  officeholders,  and  even  the  Catho- 
lic bishop  of  South  Dakota.''  On  August  23,  Case  wired  the  White 
House  from  AJaska  that  he  had  been  told  that  a  positive  I'i>I  reporl 
on  Dean  had  been  completed,  and  "thai  you  can  now  proceed  with  the 
appointment."  :; 

A  mom!  i  earlier,  a  White  House  staff  man  had  written  one  of  I  lean's 
supporters  that  he  had  cheeked  into  the  status  of  the  appointment  arid 
found  that  "there  i>  more  to  it  than  meet-  the  eye."  The  letter  con- 
tinued, the  problem  has  "nothing  to  do  with  the  qualifications  of  your 
man.  t!u-  loca]  situation  or  anything  connected  with  [Dean's  sup- 
porters]."" Broadcasting,  on  August  LO,  L 953,  accurately  speculated 
that  "it"  another  formidable  candidate,  with  strong  backing,  appeared 
in  the  picture,  the  whole  matter  might  be  reopened."  n  In  August,  the 
whole,  matter  was  reopened  and  the  new  "formidable  candidate"  was 
an  accountant.  Robert  E.  Lee  of  Washington,  D.C. 

In   1953,  Robert    E.  Lee,  director  of  investigations   for  the  House 
Appropriations  Committee,  didn't  know  very  much  about  broadcast- 
ing, although — unlike  Doerfer — he.  owned  a  television  set.  Lee  had 
no  interest  in  the  vacancy  on  the  FCC  during  the  summer  of  L953.8 
He  was  instead  working  for  appointment  to  a  nonrenewable  term  of 
15  years  as  assistant  comptroller  general.  Charles  Willis  remembers 
tiie  Lee  campaign  as  one  of  "the  most  organized"  of  any  lie  witn 
in  his  more  than  -">  years  on  the  White  House  staff.33  For  that  position, 
Lee  had,  gathered  an  impressive  list  of  endorsements  totalling 
96  representatives  and  senators.82  Two  of  those  were  Representative 
John  Taber  and  Senator  Styles  Bridges  who,  bet  ween  t  hem.  com  rolled 
the  appropriations  committees  of  both  bouses. 

Of  all   Lee's  sponsors.  Senator  Bridges  was  the  most  enthusii 
and  tireless.  When  Willis  called  Bridges  to  inform  him  that  am 

on  was  under  serious  consideration  and  to  di  'in  an  off-the- 

record  way"  the  Senator's  endorsement  of  Lee.  Bridges'  reaction 
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loud  and  clear:  In  "very  unpleasant"  terms  die  Senator  in  formed  Wil- 
lis that  be  had  better  l>e  consulted  before  any  such  decision  was  made, 

and  that  he  would  speak  personally  with  the  President  about  this  at 
their  regular  meeting  that  coming  Monday.88  However,  despite  efforts 
by  Bridges  and  the  rest  of  his  supporters,  Lee  did  not  <_ret  t  be  appoint- 
ment What  do  you  do  with  a  person  who  has  LOO  congressional  en- 
dorsements and  the  support  of  a  determined  Styles  Bridges!  The  Lee 
appointment  as  assistant  comptroller  general  was  in  serious  doubt  in 
mid-July;  M  by  early  August,  Dean's  ship  was  also  sinking  fast 

The  Dean  situation  cooled  through  August  and  in  September,  Lee 
was  asked  if  he  would  consider  an  appointment  to  the  FCC.  His 
response  was  initially  less  than  enthusiastic:  to  a  staff  member  of  the 
congressional  committee  where  all  Government  appropriations  orig- 
inated, the  VCC  didn't  seem  to  be  very  important  nor  was  its  reputa- 
tion that  good.  Lee  replied  that  he  would  consult  his  supporters  and 
then  reach  a  decision.  Securing  the  advice  of  Bridges  and  Taber,  Lee 
agreed  to  accept  and  then  left  for  Europe  on  congressional  business, 
lie  was  summoned  back  to  accept  the  appointment  from  Eisenhower 
himself,  who  appeared  to  know  little  about  the  FCC.  The  President 
merely  suggested  to  the  new  Commissioner  that  he  speak  with  his 
brother.  Milton,  about  educational  television.86  Chairman  Hyde  was 
informed  of  the  Lee  nomination  by  an  FCC  staff  member.87  The  day 
after  Lee's  appointment  was  announced  on  October  6,  1953,  a  25-year 
career  man  was  named  Assistant  Comptroller  General.88 

All  those  involved  seemed  pacified  by  the  accommodation — all,  that 
is.  except  Senator  Case  of  South  Dakota  and  Robert  Dean.  In  an  at- 
tempt to  make  nearly  everybody  happy,  Willis  spoke  with  Dean  and 
asked  if  lie  would  accept  instead  the  position  of  FCC  Secretary.  Both 
Dean  and  Senator  Case  agreed,  and  it  seemed  settled.89  But,  the  Com- 
mission had  known  Robert  Dean  for  years  as  an  occasional  applicant 
for  broadcasting  privileges.  From  past  experience,  Rosel  Hyde  wasn't 
impressed  and  neither  were  most  of  the  other  Commissioners.  Dean 
was  found  wanting,  and  the  Commission — under  the  chairmanship  of 
Rose!  Hyde — rejected  a  man  for  the  position  of  Secretary  whom  the 
President  had  almost  made  a  Commissioner.90  Senator  Case  and  others 
were  furious,  and  Hyde  had  not  heard  the  end  of  that  matter.91 


b    Willis  to  Adams,  July  11,1953.  DDEL,  OF  99,  box  336. 

84  The  reason  why  Lee's  appointment  as  assistant  comptroller  peneral  was  blocked  is 
unclear.  According  to  Lee,  the  reason  was  that  President  Elsenhower  had  promised  the 
outgoing  comptroller  general  to  name  his  former  assistant  to  the  post.  Interview  with 
Lee.  Drew  Pearson— whose  sources  durine  this  period  were  hardly  infallible — suerprested 
that  the  reason  was  a  result  of  a  judgment  on  Lee's  competence,  and  quotes  Sherman 
Adans  as  saying:  "It  was  a  case  whore  we  thought  [Lee]  would  be  less  dangerous  over 
there  far  the  FCC]."  Drew  Pearson.  Washington  Post.  Jan.  4,  1954,  p.  21. 

Ide  from   the  Intervention  of  Lee.   Dean   mav   have  had  other   problems   connected 
with  his  business.  In  1938,  the  VCC  had  found  Dean  to  have  violated  certain  FCC  regu- 
lations  regarding  the  transfer  of  stations.   The  commission   decision   was   later   upheld  Dy 
►urts.  Broadcasting,  Aug.  3,  1953,  p.  31.  The  White  House  memorandum  which  pro- 
Hi"  nominee  also  alludes  to  certain  problems  with  Dean:  "The  best  move"  as 
far  as  that   vacancy   is  to  select  a  man  "who  has  unquestioned   Integrity,   who   is   unin- 
hibited     .v    the   Commission's   past   record,   and   who   is   completely    free   of   network   and 
Industry   prssure."   "Memorandum  re:   Robert  E.   Lee",  DDEL,   OF  10,  box  191 
v.  1th  L<  '■. 
ih  Hyde, 
oadcastlng,  Oct  12.  1953,  p.  52. 
li    to  Ad  ims.  s,,,t.  22,  1953.  DDEL,  OF  1G,  box  191. 
•   [nterwith  with  Hyde.  ■ 

interest    in    Dean    hardly    abated.    When    it  appeared   as   though   a 
racancj   oi    the  FCC  would  occur  In  1954,  Case  again  recommended   I  e  to  Willis, 

l    Indeed,  as  late  as  June  20,  1957.  Case  was  still  pushing  Dean  for  appoint- 
ment to  the  l'«  C.  Dl  >EL,  OF  iia. 
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Since  Congress  had  adjourned.  Robert   E.  Lee  was  given  a  re< 
appointment  to  the  Commission  pending  later  confirmation  by  the 
Senate  when  it  reconvened  in  3  months.  Vet.  the  controversy  over  his 

nomination  did  not  await  the  return  of  the  Senate.  It  was  hardly 
coincidental  that  Broadcasting  placed  the  following  notice  at  the  end 
of    its  description   of  the   new   Commissioner's  background:   the   da) 

nt'ter  Lee  took  his  seat,  the  FCC  announced  that  it  was  consid< 
opening  up  another  staf  ion  within  range  of  Milwaukee  lor  the  Hearst  - 

owned  Milwaukee  Sent  inel  so  as  to  resolve  t  iie  cont  roversy  over  chan 

nd  p)  which  had  been  reserved  for  educational  programing.95  Sena- 
tor doe  McCarthy  had  not  losl  his  interesl  in  that  matter  or  in  the 
FCC.  (During  the  spring  of  1953,  McCarthy's  Senate  investigators 
had  swarmed  into  the  FC(  'to  inspect  their  files.  I 

Senator  McCarthy  and  Robert  E.  Lee  were  close,  personal  friend-. 
The  immediate  public  reaction  was  one  of  amazement  that  President 
Eisenhower  would  select  as  his  first  two  FCC  appointees  men  who 
appeared  to  he  identified  with  the  Wisconsin  Senator.  On  October  27, 
John  "Tex"  McCrary  (a  broadcaster  and  close  friend  of  the  adminis- 
tration) wrote  Sherman  Adams: 

I'm  curious  m  know  how  Lee  got  pushed  into  the  FCC  jolt.  And  I  wonder  if  the 
DOSS  knows  nil  the  factors  involved.  It*  the  story  hits  him  from  some  front  page, 
he  could  be  awful  mad. 

I'm  interested  of  course,  because  km  in  the  business,  and  even  more  deeply 
Interested  because  1  don't  like  to  see  certain  influences  increase  their  strength 
in  strategic  quarters." 

McCrary,  like  many  others,  saw  this  appointment  as  another  con- 
ciliatory move  to  right-wing  Ivepublican  elements  in  general,  and  to 
Senator  McCarthy  in  particular. 

From  the  start,  everyone — including  Lee  himself — agreed  that  the 
new  Commissioner  knew  absolutely  nothing  about  the  regulatory  func- 
tions of  the  FCC.  His  expertise  was  accounting,  and  his  talents  in 
that  area  had  been  recognized  by  J.  Edgar  Hoover  who  had  taken  a 
liking  to  Lee  and  made  him  chief  clerk  of  the  FBI  in  charge  of  all 
fiscal  matters.  Under  Hoover's  sponsorship,  Lee  moved  to  the  House 
Appropriations  Committee  in  1946  where  he  eventually  became  Di- 
rect or  of  1  nvest  igat  ions.89 

From  then  on,  Lee's  activities  increasingly  were  meshed  with  right- 
wing  elements  in  the1  Republican  Party,  on  whose  behalf  he  worked 
with  sufficient  diligence  to  enable  him  to  group  a  large  number  of 
endorsements  from  conservative  Congressmen  for  a  Federal  position 
in  1953. 

In  1947,  it  was  Lee,  as  a  member  of  the  staff  of  the  1  louse  Appropri- 
ations Committee,  who  had  initially  compiled  a  list  of  108  cases  of 
alleged  disloyalty  in  the  Truman  State  Department.  Over  a  period  of 
.">  years,  the  list  was  examined  by  no  less  than  four  congressional  com- 
mittees. By  P.».~><>.  only  a  fourth  of  the  persons  named  were  still  with 
the  department,  and  all  of  those  had  been  fully  investigated. 

Broadcasting,  Oct.  12,  1953.  p.  54. 
'•••  Washington  Post  May  10.  195.3.  p.  9. 
'  See,  Washington  Post.  Oct.  7,  1953,  p.  G. 
"John   Reagan   McCrary.  Jr..   to  Adams,  Oct.   27,   1953.   DDEL,  GF-41,  box   890. 
l*  Broadcasting,  Oct.  12, 1953,  p.  52. 


The  lis!  had  grown  a  bil  stale  when  Senator  Joe  McCarthy  gave  it 
new  life  in  1950.  A.fter  a  speech  in  West  Virginia,  McCarthy's  critics 
insisted  that  he  substanl  iate  his  charge  that  there  were  205  "had  risks" 
and  .'»7  "card-carrying  communists"  in  the  State  Department.  Mc- 
Carthy  was  never  known  for  numerical  precision  when  lie  made  his 
various  charges  about  Communist  infiltration,  and  he  never  substan- 
tiated liis  outburst.  But  he  did  use  the  remaining  to  names  on  Lee's 
<ild  list  which  saved  him  from  complete  public  embarrassment.*7  Com- 
ioner  Lee  repeatedly  stated  that  he  had  not  supplied  the  list  to 
Mc<  Jarthy  for  his  ua 

1 1  was  also  Lee  who  had  been  the  first  moderator  for  oil  mogul  IL  L. 
Hunt's  program  "Facts  Forum"  in  the  spring  of  1(.>:»:;.  Lee  had  been 
recommended  for  the  job  by  Senators  Bridges,  McCarthy,  and  Mundt." 
In  exchange  for  $400,  Lee  moderated  the  first  few  programs  before 
being  replaced  by  Dan  Smoot,  another  former  FBI  man.  By  the  time 
Lee  was  up  for  confirmation,  "Facts  Forum"  was  being  carried  free  as 
a  public  service,  by  222  radio  stations  and  58  television  stations.  It  had 
also  branched  out  into  new  Hunt  enterprises  such  as  "Answers  for 
A.mericans"  and  "Reporters  Roundup."  The  Internal  Revenue  Service 
had  given  the  program  tax-exempt  status  because  it  was  a  nonpartisan. 
educational  project.  Many  did  not  agree.  One  newspaper,  after  ex- 
haustive research,  concluded  that  "Facts  Forum"  divided  all  its  issues 
along  the  lines  of  "isolationism,  ultraconservatism  and  McCarthyism" 
on  one  side,  "versus  treason  or  stupidity"  on  the  other.1'10  Lee  had  not 
been  involved  with  the  program  or  its  sponsors  since  his  departure 
as  moderator.101 

It  was  Lee  again,  along  with  his  wife — a  very  active  member  of 
the  District  of  Columbia  Republican  Committee — who  was  involved  in 
the  campaign  to  unseat  Senator  Millard  Tydings  of  Maryland.  Mc- 
(  arthy  and  his  entire  staff  moved  into  the  Maryland  senatorial  cam- 
paign  in  1950  to  defeat  Tydings,  an  avowed  opponent  of  the  Wisconsin 
Senator.  Later,  a  senatorial  committee  would  describe  it  as  a  "despic- 
able, back-street  type  of  campaign"  infamous  for  its  doctored  photo- 
graphs  and  ( Jommunist  smear  tactics.  Lee  stated  that  his  involvement 
v  as  limited  to  depositing  an  unreported  $5,000  check  in  a  Baltimore 
bank.  Lee  had  no  responsibility  for  reportino-  the  funds,  and  the  man 
did  was  later  lined  for  not  complying  with  State  campaign 
finance  disclosure  law-.1"-  Lee's  FCC  nomination  revived  the  Tyding's 
campaign  controversy  to  such  an  extent  that,  on  October  10.  1953,  At- 
torney ( General  Brownell  announced  that  were  was  no  evidence  of  vio- 
lat  ion  of  Federal  law.-  by  nominee  Lee.103 

To  all  that  was  added  the  public  suspicion  concerning  the  possible 
McCarthy  influence  on  Lee  on  broadcasting  matters.  Lee  openly  stated 
t  hey  were  buddies  :  "Senator  Mc(  Jarl  hy  is  a  friend  of  mine.  I  like  him. 
I  think  he's  a  greal  guy."  ll"  I:  was  also  true  that  Lee's  wife  had  been 
matron  of  honor  at  Mc(  Jarthy's  wedding  just  a  few  weeks  before  Lee's 


berl   Straus-  Feuerlicht,  ".Too  "McCarthy  and  McCarthyism:  The  Hate  that  Haunts 
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appointment.108  This,  standing  alone,  would  be  nothing  more  than  guilt 
by  association.  But,  in  November  after  Lee  had  been  appointed  to  the 

the  FCC,  suspicions  deepened  when  Senator  McCarthy  received  for 
the  asking  $300,000  of  network  time  to  respond  to  a  network  speech 
made  the  week  before  by  former  President  Truman.  Truman,  who  hud 
been  given  free  time  to  respond  to  charges  by  the  Eisenhower  admin- 
istration on  his  policy  toward  loyalty,  made  a  Bingle  reference  to  M<  - 
Carthyism  in  a  30-minute  speech.1*6 

The  networks  were  not  Legally  bound  to  grant  McCarthy's  request 
for  free  time,  but  they  promptly  did.  Even,  Broadcasting  magazine 
observed  that  the  acquiescence  "did  not  add  to  broadcasting's  repu- 
tation for  courageous  judgment."1*1  It  was  generally  thought  that 
the  reason  the  networks  acceded  was  that  they  feared  the  Senator's 
promise  to  demand  an  FCC  investigation  if  the  time  was  not  allotted.108 
As  one  observer  pointed  out.  "the  threat  carried— and  will  carry-  - 
weight  because  complaints  by  Mo<  Jarthy  and  company  would  find  sym- 
pathetic ears  at  the  FCC."  1""  ( Jontrary  to  the  general  assumption,  Mc- 
Carthy appeal's  not  to  have  been  involved  in  the  Lee  selection  for  the 
V(  X'.  and  Lee  did  everything  he  could  to  keep  the  information  from  the 
Wisconsin  Senator  until  the  public  announcement  had  been  made.110 
Further,  Lee  repeatedly  stated  that  a-  far  as  he  was  concerned,  Mc- 
Carthy would  be  treated  like  anyone  else.111 

Long  before  January  1954,  Eisenhower  was  weary  of  McCarthy.112 
and  certainly  he  must  have  taken  little  pleasure  in  the  confirmation 
fight  which  would  now  ensue  over  the  Lee  nomination.  Robert  E.  I.  e 
was  on  his  own  :  he  could  expect  little  or  nothing  from  an  embarrassed 
White  House.11  Lee  did,  however,  have  the  enthusiastic  support  of 
Senator  Styles  Bridges,  who — more  than  anyone — had  been  initially 
responsible  for  the  nomination.114 

When,  on  January  25,  1954,  Senator  Mike  Monroney  stood  in  the 
Senate  to  oppose  the  confirmation  of  Robert  E.  Lee.  he  expected  little 
more  than  ua  corporal's  guard"  to  agree  with  his  position.115 

The  Oklahoma  Senator  first  referred  to  the  "sense  of  fear"  that 
enveloped  this  matter:  the  usually  vocal  broadca-ting  industry  had 
"maintained  stony  silence"  on  Lee's  nomination.  The  same  "strange 
silence."  Monroney  continued,  was  present  at  Lee?s  hearing  where  not 
one  of  his  many  influential  political  sponsors  appeared ;  indeed,  "this 
strange  silence  seems  to  run  deep  even  in  this  august  body."  lir  Mon- 
roney did  not  challenge  the  integrity  or  honesty  of  the  nominee  :  he  was, 


Washington  Post.  Oct  17.  1953. 
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110  McCarthy  Btated   that  he  had   "nothing  whatsoever"  to  do  with   the  Lee  selection. 
Congressional   Record,   Jan.   25,   1954,  p.   664.    Indeed,   McCarthy   supported   Borneo] 

for  the  position,  "Memorandum  re  Robert  E.  Lee".  Sept.  22.  1953,  DDBL,  OF  16,  Box  191. 
Lee  is  certain  that  McCarthy  had  no  advance  knowledge  of  the  selection,  Interview  wth 

IyCC. 

m  Washington  Post.  Jnn.  10.  19.~>4,  p.  20. 

M:i'    18,   1953.  the  Presdent  doubted  both  the  wisdom  and   sincerity  of 
McCarthy's  investigations,  and  had  written  a  friend   that   he  felt    McCarthy   was   Inter- 
ested only  in  increasing  bis  fees  as  an  after-dinner  Bpeaker.  Then.  Eisenhower  viewed  the 
whole    matter    as    a     "sorry     mess."    Parinet.     op.     dt     21^    49.     Yet.     the    administl 
tolerated  his  practices  foT  months  wlthot  Eisenhower's  own  explanation 

for  the  official  silence,  see  Eisenhower,  op.  cit,  pp.  388-89. 
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however,  concerned  about  the  integrity  of  some  of  Loo's  cl<  dates 

and  the  benefits  they  might  derive  from  Lee's  appointment.11' 

First,  there  was  ft.  L.  Hunt.  From  Monroney's  viewpoint.  "Facts 
Forum"  was  little  more  than  a  thinly  disguisea  propaganda  vehicle 
for  Hunt's  primitive  and  dangerous  political  philosophy.  The  senator 
was  alarmed  at  the  growth  and  the  effect  of  the  Dallas  oilman's  various 
rams  dealing  with  the  Communist  menace,  and  it  can  he  safely 
assumed  that  Monroney  witnessed  both  occurring  in  his  home  Stat*4 
of  Oklahoma.  Backed  by  tax-exempt  dollars,  the  program  had  al- 
ready projected  itself  as  a  "public  service"  deserving  Uvc  air  time  to 
over  300  stations  across  the  country.118  Robert  E.  Loo  believed  that 
the  program  "had  boon  presented  very  fairly."  Monroney  advised 
the  Senate  that  he  was  "not  talking  in  riddles  or  imagining  ghosts 
under  the  bed"  when  he  wondered  : 

Haw  many  small  broadcasters,  wishing  to  discontinue  the  free  time  for  Facts 
Forum,  will  have  the  courage  to  do  so.  after  the  confirmation  of  the  nomination 
■rrt   K.   Loo.  How  many  will  he  fearful  when  solicited  to  give  their  time 
on  now  Mat  ions  to  this  Facts  Forum  device?119 

I  f  anyone  considered  that  to  be  foolishness.  Monroney  continued,  let 
them  consider  the  new-found  impact  of  Senator  Joseph  McCarthy  on 
communications  matters.  Because  of  a  single  paragraph  reference  by 
Harry  S.  Truman  to  "McCarthyism,"  the  Senator  from  Wisconsin 
wired  the  networks  for  equal  time,  sending  a  copy  of  the  telegram  T0 
each  FCC  commissioner.  He  demanded  and  received  a  full  half  hour  to 
respond  to  President  Truman.  Monroney  again  wondered  aloud : 

Would  this  time  have  heen  driven  by  all  three  networks  if  they  had  not  realized 
the  strategic  importance  of  the  placement  on  this  sensitive  agency  controlling 
communications  one  of  the  hest  friends  and  political  associates  of  the  Senator 
from  Wisconsin?120 

Then  there  was  the  matter  of  channel  10.  Milwaukee,  and  the  Hearst 
Corp.  Monroney  recounted  the  details  of  the  repeated  FCC  denials  of 
Hearst  petitions,  the  "closed  session7'  interrogation  by  Senator  Mc- 
Carthy of  FCC  commissioners,  the  pressure  from  the  McCarthy  in- 
vestigators, and  then — after  Leo  took  his  seat — the  announcement  from 
the  Y(^C  that  it  would  consider  opening  up  a  station  in  a  suburb  of 
Milwaukee  to  accommodate  Hearst. 

There  had  also  been  new  developments  which  the  Senator  shared 
with  his  colleagues.  Only  30  days  from  the  filing  of  the  Hearst  peti- 
tion, the  VC( '  had  created  a  now  station.  In  order  to  do  so,  the  Commis- 
sion disrupted  stations  in  three  States.  At  the  time  of  the  Senate  debate, 
three  applicants — including  Hearst — were  competing  for  the  license. 
The  control  over  thought  itself  through  the  use  of  the  media  by  men 
like  McCarthy  and  Hunt  is  what  disturbed  Senator  Mononey  when 
he  concluded : 

T  d«»  not  holiovo  ("Loo'*:]  background  as  an  expert  auditor  or  his  fine  service 
as  a  detective  [in  the  FBI]  would  load  mo- — to  believe  that  he  would  defend 
witii  his  very  life  the  right  of  dissent  and  the  right  of  freedom  of  speech.111 
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Nol  for  many  months  had  such  clear,  candid,  and  eloquent  remarks 
been  made  against  McCarthy  in  the  Senate.  The  Senate 

and  a  bit  unea-y. 

The  questions  Monroney  posed  were  never  answered.  Senator 
Everett  Dirksen  did  rise  to  object  to  the  "peculiar  imputation"  to  Lee 
from  Senator  McCarthy's  name  being  'intruded"  into  the  debate. 
Lee  was  only  one  of  seven  commi  .  and  there  was  no  proof  that 

Lee  was  responsible  for  the  favorable  consideration  of  the  H< 
petition.121  Dirksen  overlooked  the  fact  that  Monronej  was  not 
cussing  Lee'-  actions,  but  the  use  of  Lee  in  McCarthy^  schemes. 

By  the  time  the  roll   was  called,  the  issue   was   McCarthy  and 
McCarthyism.  For  some  it  was  a  difficult  vote;  McCarthy  was  at  the 
peak  of  nis  popularity  at   that   tin:*.        In  many  ana-  of  the  country, 
the  opposition  of  Senator  McCarthy  could  he  wry  damaging.  A- 
of  freshman  Senator  John  F.  Kennedy's  aides  quipped  at  the  time: 
"Joe  McCarthy  is  the  only  man  I  know  who  could  beat  Archb 
( Pushing    in    a    two-man    election    fight     in    South     Boston.124     For 
Lyndon    Baines   Johnson,   the    Democratic    Leader   of   the    Senate, 
the  problem  was  more  the  Texas  oilman  than  the  Wisconsin  Senator. 
Johnson  was  tied  up  with  other  matters  during  the  debate,  and  si 
later  that  if  he  had  been  present,  he  would  have  supported   Lee. 
Johnson  was  up  lot-  reelection  that  yea 

When  the  rollcal]  vote  was  tallied,  the  anticipated  "corporal's 
guard"  against  confirmation  had  grown  considerably.  Twenty-five  of 
the  eighty-three  participating  Senators  voted  "nay"  which  was  a  sur> 
prisingly  Large  number.  Three  Republicans  (Aiken  and  Flanders  of 
Vermont  and  Smith  of  Maine)  \oted  "nay,'5  and  tin;  Democrats 
divided  evenly.  Robert  E.  Lee  could  now  be  compensated  for 
the  4  months  he  had  served  without  pay  awaiting  Senate  action,  and 
the  Republicans  had  their  first  majority  on  the  FCC  since  its  crea- 
tion.1-0 
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Chapter  Three 

Republican  Reorganization  of  the  Federal 
Trade  Com  m  ession 

(1953-1954) 

"T  am  not  timid  about  tlio  patronage  matter.  The  Republicans  are  In  control,  and 
I  have  been  serving  in  Congress  for  20  years  and  never  before  this  year  hare  I 
had  the  opportunity  to  recommend  the  appointment  of  a  postmaster.  I  am  now 

doing  my  best  t<>  gel  a  few  offices  now  and  then,  and  I  am  ur<>in.ur  to  work  harder 
at    it."- — Senator   Everett  Dirk8en    (Republican  of  Illinois),  January  25,  V.^TA1 

The  forces  which  rocked  the  YCC  in  L953  unsettled  the  FTC  with 
even  greater  fury.  With  a  Republican  Congress  and  White  House,  the 
FTC  would  now  take  a  Republican  course.  After  20  years  of  Demo- 
cratic domination,  it  would  not  be  an  easy  change  to  make.  President 
Eisenhower  wrote  in  March  1953  that  there  was  one  Government  de- 
partment in  which  every  civil  service  position  was  held  by  >omeone 
who  believed  in  the  philosophy  of  the  preceding  administration.  Fur- 
thermore, the  President  asserted  emphatically,  each  of  these  now 
entrenched  bureaucrats  has  reached  their  positions  "through  a  proc- 
ess of  selection  based  upon  their  devotion  to  the  socialistic  doctrine 
and  bureaucratic  controls  practiced  over  the  past  two  decades/* 2  For 
example,  it  was  certainly  true  that  Democratic  appointees  honey- 
combed the  FTC  staff  from  top  to  bottom.  Aside  from  the  fact  that 
no  Republican  program  conld  be  developed  and  implemented  upon 
such  a  base,  there  were  many  deserving  Republicans  who  were  ready 
to  fill  the  jobs  of  the  once  favored  Democrats.  The  transfusion  at  the 
FTC  would  begin  with  the  appointment  of  an  Eisenhower  chairman. 

Commissioner  Lowell  Blake  Mason  of  the  FTC  had  one  thing  in 
common  with  Commissioner  Rosel  Hyde  of  the  FCC:  both  were  Re- 
publicans appointed  by  Truman  who  wanted  to  become  the  first  Eisen- 
hower chairmen  of  their  agencies.  Beyond  that,  all  similarity  ended. 

Unlike  Hyde.  Mason  was  a  very  controversial  figure  by  1953.  Since 
104r>.  his  time  had  been  spent  either  dissenting  within  the  Commission, 
or  attacking  it  in  speeches  across  the  country.  More  than  once,  he  had 
publicly  alluded  to  the  policies  and  mentalities  of  his  fellow  com- 
missioners to  the  delight  of  his  business-oriented  audiences  and  to  the 
increasing  antagonism  of  his  FTC  colleagues.3  In  the  days  before  the 
Chairman  was  appointed  by  the  President,  the  FTC  allowed  each 
Commissioner  to  serve  as  Chairman  in  turn.  When  Mason's  turn  came, 
''the  other  Commissioners  showed  their  suspicion  of  Mason  by  refus- 
ing to  approve  his  term  in  the  chairmanship.4  Mason  later  thought 
■  1  wise  and  natural  precaution,  considering  my  dissident  views  to- 


1  Conprfsslonnl  Record.  Jan.  25,  1954,  p.  696. 

2  Parint't.  op.  cit  .  pp.  209-10. 

3  Fortune,  February  1952,  p.  ins. 
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ward  much  of  what  they  were  doing."8  Mason  believed  that  business- 
men should  be  educated  through  the  use  of  trade  conferences  rather 
than  prosecuted;  further,  that  when  complaints  wore  issued  against 
corporations,  certain  rights  of  due  process  should  be  accorded  them.6 

In  a  word,  Lowell  Mason  was  probusiness.  But  was  business  pro- 
Mason ! 

Both  Liberal  and  conservative  commissioners  who  served  with  him 
do  not  recall  Lowell  Mason  as  a  diligent  worker.7  lie  liked  instead  to 
make  speeches  and  write  colorful  dissents  on  an  occasional  glamorous 
issue.  Many  of  his  piquant  opinions  were  more  humorous  than  effec- 
tive, more  arresting  than  apt.  A  year  earlier,  in  February  195-2,  Fortune 
magazine  advised  the  business  community:  "Both  friends  and  foes  of 
the  Commission  agree  it  needs  the  kind  of  ventilation  and  prodding 
that  Mason  ran  provide,  but  they  regret  that  his  dramatic  oversimpli- 
fications vitiate  so  many  of  his  points."8  Fortune,  like  many  others, 
was  beginning  to  question  whether  Mason,  the  lone  Republican  com- 
missioner, would  prove  to  be  the  best  Republican  Chairman.  Earl  Kint- 
ner,  one  of  the  few  Republican  staff  members,  doubted  that  he  would 
and  advised  Herbert  Brownell  that  Mason  had: 

Vigorously  raised  his  voice  against  some  of  the  creeping  socialism  espoused  at 
the  Commission,  although  generally  lie  has  had  harmonious  relations  with  the 
policy  members  <>f  the  staff  and  has  kept  his  fences  mended  with  the  Truman 

Administration.  *  *  * 

[Moreover,  i f  1  is  an  open  secret  at  the  Commission  that  Chairman  James  M. 
Mead  has  passed  the  word  that  he  and  Mr.  Mason  have  a  complete  understanding 
for  the  future  and  none  of  the  present  staff  need  fear  Mr.  Mason's  taking  over. 
I  have  talked  to  some  of  the  policy  makers  who  tell  me  that  they  have  Mason's 
personal  assurances  on  this.  *  *  * 

Personally,  1  am  convinced  that  the  same  old  brain  trust  will  remain  in  the 
saddle  under  [Mason's]  Chairmanship  and  that  there  is  a  firm  understanding  to 
that,  effect.8 

Tn  1953,  no  charge  could  be  more  damaging. 

Mason  did  actively  seek  the  chairmanship  and  to  many  businessmen 
mbolized  "that  wonderful  day  when  Government  and  business 
[would]  work  peacefully  together  to  resolve  their  mutual  differ- 
3."  10  Mason's  campaign  peaked  in  March  1953  with  a  flood  of  en- 
dorsements from  retail  chain  groups  including  the  National  Retail 
Farm  Equipment  Association.  National  Retail  Dry  Goods  Association, 
National  Association  of  Electrical  Distributors,  National  Potato  Chip 
Institute,  and  the  National  Wholesale  Hardware  Association.11  This 
was  not  an  unimpressive  display  of  organizational  support  from  groups 
which  took  a  regular  interest  in  the  FTC.  But  it  was  peanuts  compared 
to  the  industry  support  for  Edward  F.  Howrey. 

Howrey,  a  50-year-old  partner  in  the  very  Republican  Washington, 
D.C.,  law  firm  of  Sanders.  Gravelle,  Whitlock  &  Howrey,  had  spent  24 
years  representing  corporations  before  the  FTC  At  the  time,  one  of 
T Tow-rev's  principal  clients.  Firestone  Tire  &  Rubber,  was  being  sued 
by  the  FTC  on  ground-  of  price  discrimination.  Firestone,  one  of  the 
largest  rubber  concerns,  operated  its  own  retail  tire  outlets  in  direct 

i  |  owell  P.  Mason,  "The  Language  of  Dissont."  p.  .°,or>. 
"  Fortune.  February  1952,  p    1 
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competition  with  both  independenl  dealer-  and  other  franchJ 
stone  dealers.12  Firestone  was  very  concerned  about  the  future  direc- 
tion of  the  FTC. 

Back  in  November,  Firestone  was  already  organizing  on  Howrey's 
behalf.  En  a  letter  to  the  senior  partner  of  the  west  coasi  firm  which 
represented  it.  Firestone's  secretary  asked  him  to  "muster"  support 
"in  your  own  way"  for  Ilowrey  m  California.  The  letter  continued: 

We,  al  Firestone,  would  hate  very  much  to  lose  the  services  of  Mr.  Howrey, 
tnit  we  think  it  Is  so  important  to  replace  the  "Planned  Economy  boys"  with 
individuals  who  really  want  to  preserve  the  Free  Enterprise  System,  that  we 
arc  willing  to  subordinate  our  persona]  interests  in  the  hope  of  getting  a  strong 
and  sound  membership  oo  the  Commission. 

Two  weeks  later,  first  by  phone  and  then  by  letter.  Firestone  con- 
tacted Harold   E.  Talbott,  a  leading  Republican  businessman   who 

would  later  be  named  Secretary  of  the  Air  Force.  In  that  letter.  Fire- 
stone's secretary  enclosed  a  dossier  on  Ilowrey  and  advised: 

I  think  yon  will  fmd  that  [Howrey]  is  well  and  favorably  known  to  the  Gen- 
eral Motors  Corp..  Internationa]  Business  Machine  Co..  the  shell  oil  Co..  and 
Standard  Oil  of  Indiana/4 

Howrey  would  later  state  that  all  of  his  numerous  client-  supported 
him.18  The  result  was  a  storm  of  letters  from  attorneys  during  tin1 
month  of  December.  Within  weeks.  Ilowrey  and  hi-  supporters  had 
the  endorsement  of  Senator  Robert  Taft  of  Ohio.  Senator  Harry  F. 
Byrd  and  Representative  Joel  Broyhill  of  Virginia,  Senator  Homer 
Oapehart  and  Representative  Charles  Halleck  of  Indiana.  Attorney 
General  Brownell,  Postmaster  Genera]  Summerfield  and  Secretary  of 
Commerce  Sinclair  Weeks — to  name  hut  a  few.16 

While  his  clients  had  been  organizing  the  bar  and  t lie  industry, 
Howrey \s  law  partner  Douglas  Whitlock  had  been  active  in  the  politi- 
cal circles  of  the  administration.  Whitlock,  an  early  supporter  of 
Eisenhower,  had  directed  the  Eisenhower  Campaign  Tour  Committee 
in  1952  and  afterward  served  as  executive  director  of  the  Republican 
National  Committee.17  Considering  the  strength  of  Howrey's  support, 
it  was  not  surprising  that  he  was  the  first  appointment  to  a  regulatory 
agency  that    the   Eisenhower  administration  announced. 

Although  there  was  no  mention  of  the  chairmanship  when  Ilowrey 
was  nominated  on  March  4,  1953,  to  replace  Commissioner  John  Car- 
son, there  was  little  doubt  that  it  wotdd  follow  shortly  after  the  Senate 
confirmed  him.  From  the  beginning,  all  of  the  correspondence  men- 
tioned Howrey  for  the  chairmanship;  surely  a  man  of  his  stature 
would  accept  nothing  less. 

Howrey's  greatest  asset  was  his  knowledge  of  the  Agency  drawn 
from  20  years  of  represent  ing  clients  before  it.18  \<>  one  double. 1  How- 
familiarity  witli  the  Commission,  but  some  Democratic  Senators 
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though!  his  background  might  impair  his  ability  rather  than  enhance 
it.  Howrey  declared  at  his  Senate  bearing  thai  he  would  disassociate 
himself  from  his  law  firm  and  disqualify  himself  on  any  matter  con- 
cerning a  former  client.  Hut.  Howrey  had  represented  so  many  com- 
panies on  so  many  important  cases  that  Senator  Warren  Ma<rnuson 
[eared  Howrey  would  "he  on  a  vacation  almost  permanently'' while  at 
the  KT(  V '■'  I  [owrey  disagreed,  and  also  stated  that  he  felt  there  would 
be  no  problem  with  FTC  enforcement  orders  then  pending  against 
Several  of  his  clients*20 

Finally,  there  was  the  matter  of  "regulatory  lag,"  the  slow  pace  at 
which  many  matters  moved  in  the  Commission.  An  FTC  antitrust 
action  is  a  very  protracted  and  complex  affair  with  ample  opportuni- 
ties lor  delay.  At  that  time,  there  was  very  little  for  a  businessman  to 
irain  from  a  settlement  provided  he  didn't  object  to  the  publicity  and 
legal  expense.  After  years  of  litigation,  the  only  result  was  an  appeal- 
able  cease^and-resist  order,  which  simply  required  the  respondent  to 
stop  the  disputed  practice.21  Until  that  order  issued,  the  businessman 
could  continue  on  as  before.  In  one  such  case  before  the  commission, 
Howrey — representing  the  respondent  Automatic  Canteen  Corp. — 
moved  for  10  separate  delays  which  alone  <rained  his  client  3  years  and 
3  months.22  For  that  and  other  reasons,  it  took  10  years  before  there  was 
a  final  FTC  finding  and  order  which  was  then  appealed  to  the  courts. 
lite  Senate  committee  was  concerned  as  to  whether  Howrey  would  con- 
tinue to  allow  such  delays  to  bo^r  down  the  agency.  Howrey,  who  had 
" plenty  of  experience  in  delays,"  promised  that  one  of  his  main  ob- 
ject ives  would  be  to  speed  things  up.23  Without  objection,  the  Senate 
confirmed  Howrey:  on  April  1,  1953,  the  day  he  took  his  seat  on  the 
Commission,  President  Eisenhower  designated  him  Chairman. 

With  broad  powers  over  the  budget,  the  staff  and  the  general  direc- 
tion of  the  agency,  Chairman  Howrey  brought  a  stiff  new  broom 
to  the  FTC.  From  the  start,  he  had  a  working  majority  composed  of 
himself,  the  arch-conservative  Mason  and  another  Truman  appointee, 
Albert  Carretta.  Howrey  was  out  to  "change  the  complexion  of  the 
agency  overnight"  and  he  worked  tirelessly  to  that  end.24  Even  before 
Howrey  was  confirmed,  Eisenhower's  budget  bureau  had  informed  the 
FTC  that  its  budget  would  be  cut  by  $1  million  to  a  total  of  $4.5  mil- 
lion. The  bureau  orally  advised  the  Commission  where  the  cuts  were 
to  be  made,  but  refused  to  state  any  particulars  in  writing.  The  cuts 
did  include  $186,000  which  had  been  proposed  for  a  pilot  project  to 
determine  the  feasibility  of  a  study  of  how  large  a  share  of  the  con- 
sumer dollar  was  going  to  middlemen.  When  Howrey  was  confirmed, 
one  of  his  first  acts  was  to  acquiesce  in  the  administration  budget  cuts 
for  the  Commission.25 

It  was  not  long  afterward  that  heads  began  to  roll.  Initially,  with 
the  approval  of  the  Commission,  Howrey  hired  a  management  con- 
sultant firm  to  review  for  efficiency  the  various  nonlegal  procedures 
and  personnel  structure  of  the  agency.  With  the  aid  of  a  reduced 
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budget—which  forced  stall*  cutbacks  and  a  reorganization  plan— 
which  freed  him  from  the  protective  requirements  of  the  civil  service 
laws — Howrey  was  able  to  totally  revamp  the  agency. 

It  was  an  uneasy  time  at  the  Commission  for  many,  including  Karl 
Kintner,  a  Republican  staff  member  who  had  ambitions  to  be  general 
counsel.  Following  the  election,  he  began  falling  away  from  the  man 
who  had  hired  him  as  his  assistant,  Commissioner  Stephen  J.  Sping- 
arn.  In  the  new  Republican  era,  the  association  with  Spingam  a 
liberal,  outspoken  Democrat — was  an  obvious  disadvantage  to  the 
aspiring  Kintner.  When  Kintner's  best  efforts  secured  him  the  posi- 
tion of  general  counsel,  he  issued  a  detailed  biography  stating  that 
from  L951  until  his  new  appointment,  he  had  been  a  legal  adviser  to 
the  commission.  Actually,  he  had  been  a  Legal  adviser  to  ( Jommissioner 
Spingam,  When  Commissioner  Spingam  announced  the  appointment 
of  his  new  legal  assistant  and  noted  that  he  was  replacing  Earl  Kint- 
ner, Kintner  intercepted  the  press  release  and  asked  tine  Commis- 
sioner to  delete  his  name.  Over  Kintner's  heated  objections.  Spingam 
issued  the  press  release  as  it  was  written.26 

Within  a  year,  the  FTC  would  be  carefully  and  systematically 
"Howreyized."  Many  staff  members  were  fired  outright,  some  were 
demoted,  others  simply  moved  on  to  other  jobs  elsewhere.  Lawyers 
who  handled  many  of  the  key  pending  cases  were  replaced  by  new 
appointees  who  knew  nothing  about  the  Litigation.  The  division  which 
developed  reports  on  industry  and  competition  lost  only  one  statf  mem- 
ber, while  1(>  economists  were  dismissed.-7  Five  FTC  experts  in  anti- 
trust matt eis  were  fired  outright,  and  a  sixth  demoted. 2S  One  of  the 
five  happened  to  be  the  lawyer  who  had  opposed  Howrey  on  the  mara- 
thon Automatic  Canteen  case.-"  With  a  very  few  exceptions.  Howrey 
hired  new  stall'  members  who  were  sympathetic  to  his  iroals  as  Chair- 
man, and  then — according  to  one  Commissioner — •'demanded  and  re- 
ceived maximum  loyalty  from  them  at  the  Commission."  The  result 
was  that  the  other  Commissioners  were  not  accorded  equivalent  re- 
spect by  the  many  Ilowrey-selected  staff  members. 

The  reorganization  of  the  FTC  was  effected  by  Chairman  Howrey 
in  close  cooperation  with  the  Republican  National  Committee.  Re- 
publican Members  of  Congress,  and  the  White  House.30  Beginning 
no  later  than  August  17.  1953,  Howrey  -cut  literally  dozens  of  memos 
to  the  White  House  indicating  that  staff  members — ranging  from 
bureau  directors  down  to  GrS-7  attorneys — had  been  cleared  in  ad- 
vance by  the  Republican  National  Committee.  The  memos  also  in- 
dicated who  their  specific  congressional  supporters  were.31  On  Au- 
gust 30,  l'-.M,  Chairman  Howrey  could  write  the  White  House 
honestlv : 
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A<  I  urn  sure  ymi  know,  no  action  has  born  taken  by  me  to  date  with  respect 
to  the  hiring  of  personnel  until:  (1)  clearance  has  been  received  from  the  Re- 
publican National  Committee  and   i  •_' i   yon  have  been  notified  of  the  prop 
action  iiy  memorandum.*1 

I  low  ivy  could  not  have  been  more  vigorous  or  systematic. 

Along  with  personnel,  the  policy  directions  of  the  agency  began 
to  change.  Casting  itself  in  the  role  of  "friendly  policeman"  rather 
than  "irate  prosecutor",  the  Ilowrey  FTC  promised  a  greater  reliance 
on  Informal,  voluntary  settlements  of  complaints.33  In  his  first  public 
address  as  chairman.  Ilowrey  proposed  the  establishment  of  a  "Bu- 
reau of  Consultation"  with  three  purposes: 

ill  n.  acl  in  a  cooperative  and  consultative  capacity  to  business,  particularly 
Small  business;  (2)  to  give  informal  advice  on  all  kinds  of  matters  involving 
tin-  laws  administered  by  the  Commission:  and  (3)  to  seek  voluntary  compli- 
ance with  such  laws  b\  means  of  conferences,  informal  hearings  and  other 
types  of  Informal  procedures.81 

In  addition  to  taking  steps  to  encourage  voluntary  compliance,  the 
Republican  FTC  was  "making  it  easier  for  the  businessman  who  is 
up  on  the  FTC  carpet,  harder  for  the  FTC  lawyers  handling  the  cases.'' 
Central  to  the  new  approach  was  a  much  higher  standard  of  proof 
which  the  Commission's  own  lawyers  had  to  meet  in  order  to  show 
unlawful  mergers,  price  discrimination  and  other  injuries  to  compe- 
tition. As  Business  Week  observed,  "FTC's  job  has  in  no  way 
changed — but  the  way  it  intends  to  carry  it  out  has."  35 

Weeks  before  Fisenhower's  inauguration,  Commissioner  Stephen 
J.  Spingarn  announced  that  he  would  under  no  circumstances  accept 
reappointment  from  the  new  administration.36  The  outspoken  Sping- 
arn knew  that  he  had  no  worries  on  that  score.37  While  Spingarn  re- 
mained on  the  Commission,  the  Democrats  technically  had  the  ma- 
jority. Ilowrey  reminded  the  White  FTouse  of  that  fact  when  he  asked, 
in  July  1953,  for  prompt  action  in  securing  a  clear  Republican  ma- 
jority by  naming  a  successor  to  Spingarn.38  Unlike  Chairman  Rosel 
Hyde  of  the  FCC.  Fdward  F.  Howrey  was  clearly  the  administra- 
tion's man  at  the  FTC.  Since  the  White  House  was  prepared  to  assist 
him  in  developing  and  implementing  a  Republican  program  for  the 
FTC,  his  opinions  on  new  appointments  to  the  Commission  would  be 
critically  important. 

Back  in  December  1952,  John  W.  Gwynne  had  been  one  of  Howrey's 
first  supporters  for  the  FTC  chairmanship.  Gwynne — who  had  lived 
for  many  years  in  How-rev's  hometown  of  Waterloo.  Iowa — could  hon- 
estlv  state  that  he  was  "well  acquainted"  with  Howrey's  family.39  In- 
deed. Gwynne  had  represented  Waterloo  and  the  rest  of  Iowa's  third 
district  in  Congress  for  seven  terms.  He  was  the  dean  of  the  Iowa  Con- 
gressional   Delegation  when,  in  June  1048.  a  politically  unsettling 


-■  Howrey  to  Willis,  An-  30.  1954.  F>F>FL.  OF  41.  Box  380. 
Advertising  Aee.  Aug.  JO,  1053.  n.  40. 
•  Edward  F.  Howrey,  "Revaluation  of  Commission's  Responsibilities."  in  "Lectures  on 

ral  Antit-iKt  Laws."  June  17   19.  1953,  pp.  202.  208. 
■  Business  Week.  Tune  5.  1954,  p.  43 
86  Interview  with  Spinirnrn. 

"  Morn    than    once     Commissioner    Snincrnrn    hnd    clearly    expressed    his    views    on    the 
aeency's  new  directions   IT*'  had  "snapped  back"  at  charges  made  by  Secretary  of  Commerce 
that  the  FTC  was  persecuting  the  manufacturer  of  a  controversial  hatterv  additive. 
.inly  13,   1953.  p.  51.   Spin  earn  hnd  nlso  publicly  chnrjred  ITowroy  with 
"usurplne"    the    fnil    commission's    authority    hv    Instituting    "reductions    in    force"    of 
ral  PTC  economists   Washington  Post   Sen+  °  1D"3  p   1 
w  Howrey  to  Willis,  July  21.  1953.  DFFL  of  20B.  Box  ior,. 
••Gwynne  to  Summerfleld,  Dee.  l,  19.12.  DDEL.  OF  47A.  Box  393. 
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meatpackers'  strike  in  Waterloo  resulted  in  bis  defeat  by  Republican 
challenger  II.  R.  Gross.  Prior  to  bis  election  to  Congress  in  L934, 
Gwynne  had  served  as  a  municipa]  ••nun  judge  and  as  county  at- 
torney. As  a  Member  of  ( 'ongress,  Judge  ( rwynne  served  on  t 
Judiciary  Committee  where  lie  took-  a  very  conservative  position  on 
early  attempts  to  secure  racial  equality,40  and  played  an  important, 
role  in  the  passage  of  the  Admin  i-t  ral  Lve  Procedure  Act.41 

He  had  also  favored  a  strengthening  of  the  ant  [merger  provisioi 
the  Clayton  Act.*  FTowever,  by  and  large,  Judge  Gwynne  was  con- 
sidered an  "ult  raconsen  at  i\ ■«-.■  For  1  years,  Gwynne  bad  been  pract  ic- 
ing law  in  Waterloo  and  thinking  about  bis  return  to  Washington.  By 
summer  L953, ;  he  63  .\  ear  old  former  ( Congressman  had  all  his  polil  ical 
support  in  order,  including  the  warm  endorsement  of  the  man  who  had 
taken  his  congressional  seat,  Representative  II.  R.  Gross,  as  well  as 
Chairman  Leonard  Hall  and  Senator  Burke  Hickenlooper  of  Iowa." 

As  with  other  prominent,  deserving  ex-Congressmen,  it  was  simply 
a  matter  of  finding  the  right  position  for  him.  In  a  LO-day  period  in 
late  duly  1953,  he  was  seriously  considered  for  several  different  regu- 
latory positions.  Because  be  was  "so  popular  on  the  Hill,"  the  Repub- 
lican National  Committee  suggested  that  he  be  appointed  as  a  com- 
promise candidate  for  the  VCC  SO  that  "Senatorial  objections  would 
be  greatly  minimized."45  (This  was  the  seat  that  eventually  went  to 
Robert  E.  Lee.)  After  his  FBI  investigation  was  completed,  he  was 
considered  for  appointment  to  the  National  Labor  Relations  Board  4G — ■ 
a  rather  curious  possibility  in  ligrht  of  the  event  which  caused  his  do- 
feat  in  1948.  Meanwhile.  Charles  Willis  had  requested  Howrey's  opin- 
ion on  the  problem.  Within  3  days,  Howrey  had  responded  "I  know 
Judge  Gwynne  and  think  he  will  make  a  splendid  Commissioner."47 
Nine  davs  later,  Judge  Gwynne  was  nominated  to  the  FTC.  A-  antici- 
pated, there  was  no  problem  with  the  Senate,  and  lie  was  confirmed 
within  4  days.  Gwynne  then  waited  7  weeks  for  Spingarn's  term  to 
expire  on  September  25, 1953. 

When  Gwvnne  took  his  seat,  the  Republicans  had  their  first  major- 
it  v  at  the  FTC  in  more  than  20  years,  even  though  three  of  the  five  com- 
missioners were  Truman  appointees.  Yet,  Howrey  had  not  been  with- 
out a  working  ma  jority  in  the  months  before  Gwynne's  nomination  and 
confirmation.  Even  without  a  third  Republican,  Democrat  Albert 
Caretta's  vote  had  been  "providing  Mr.  Howrey  with  the  strength 
required  to  introduce  important  shifts  in  policy  and  method."48 
Caretta — who  had  served  only  about  5  months  before  Eisenhower's 
election — had  been  appointed  as  a  liberal  Democrat  and,  in  his  opinion, 
he  continued  to  act  as  one  throughout  his  term  of  office.49  All  the  same 
ii  is  clear  that  Ins  vote  in  some  instances  made  the  difference  for  How- 
rey's program.60  In  a  speech  pre-dating  Howrey's  first  public  address; 
Carretta  asreed  in  substance  with  Howrey's  views:  Tie  too  believed 
that  the  FTC  should  be  a  "friendly  policeman"  and  once  informed. 


t   Pes  Moines  Tribune    June  R.  1948.  p.  f.  :  New  Tort  Times,  June  0.  1948,  p.  25. 
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most  businessmen  would  abide  by  the  law.  Furthermore,  Carretta 
red  i  tougher  standard  of  proof  in  trade  conspiracies.83  Qnlike  the 
wo  Truman  commissioners  replaced  by  Eisenhower,  ( 'arret  t  a  was 
philosophically  palatable  to  the  administration.  Commissioner  Car- 
retta also  wanted  to  be  reappointed  to  this  seat  which  could  not,  by 
law,  go  to  a  Republican. 

For  •  !  lurth  time,  Carretta  gathered  his  political  sponsors,  al- 
though this  time  he  recognized  that  he  could  not  rely  on  Democratic 
support  ■  New  Republican  contacts  were  necessary  and  that  was  not 
easy  for  a  "liberal  Democrat,"  record  or  no  record.  Carretta  did  have 
one'  clearly  enthusiastic  supporter,  Senator  Harry  F.  Byrd  of  Vir- 
ginia. Although  he  had  been  at  best  lukewarm  to  Carretta's  previous 
attempts  for  Federal  positions.  Senator  Byrd  now  in  the  warmest 
term-  endorsed  ('arietta  for  reappointment.  Senator  Byrd  wrote  at 
least  three  letters  for  Carretta  and  made  an  unknown  number  of  phone 
Byrd  saw  Sherman  Adams:  and  Carretta  was  certain  that  if 
anyone  could  do  it  for  him,  it  was  the  Senator  from  Virginia.54  The 
pressures  to  reappoint  Carretta  were  being  felt  by  the  President's 
staff.  By  December  1953,  a  White  House  memo  identified  the  matter  as 
the  "Careta  [sic]  problem."  The  White  House  staff  for  a  time  even 
discussed  the  possibility  of  offering  Carretta  the  directorship  of  the 
FT(  "s  New  York  offii  i 

In  the  tirst  year  of  the  Eisenhower  administration,  3,000  letters  ar- 
rived daily  at  the  White  House.  By  one  estimate,  50  to  100  of  these  ac- 
tually crossed  President  Eisenhower's  desk,56  and  presumably  fewer 
than  that  would  warrant  a  personal  response  from  the  President. 
Caretta's  Republican  connections  were  sufficiently  good  to  secure 
the  personal  attention  of  the  President.  Bradshaw  Mintener — 
despite  ominous  predictions  that  it  would  be  politically  catastrophic — - 
had  organized  and  led  the  1#52  Eisenhower  write-in  campaign 
in  the  Minnesota  primary.  The  surprisingly  large  turnout  there 
for  Eisenhower  was  an  important  factor  in  the  General's  decision  to 
resign  as  NATO  commander  and  return  to  the  United  States.57  In 
L954,  Mintener  would  be  appointed  assistant  secretary  of  the  New 
Department  of  Health,  Education,  and  Welfare.  But,  in  September 
1953,  when  he  wrote  endorsing  Carretta.  Mintener  was  still  vice  presi- 
dent and  general  counsel  of  Pillsbury  Mills.  In  that  position,  Mintener 
had  been  favorably  impressed  with  Commissioner  Carretta's  perform- 
ance and  he  so  informed  the  President.58 

Eisenhower,  alter  answering  .Mintener.  referred  the  matter  to  Gov- 
ernor Adams  with  the  postscript:  "I  suppose  that  under  our  general 
agreement,  all  of  these  matters  are  checked  with  Ten  Hall  [Chairman 
<>f  the  Republican  National  Committee]."59  This  was  a  surprisingly 
basic  observation  considering  that  Eisenhower  had  been  in  office  tor 
some  L0  month-,  and  the  general  policy  had  been  clear  for  at  least  that 
long. 

kdvertislng  Age.  Jump  15,  1958,  p.  o. 
terview  with  Carretta. 
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By  September  L953,  the  President  and  bis  staff  were  very  aware  of 
the  upcoming  L954  congressional  races.  The  Republicans  due  b 
death  of  Senator  Robert  Tai't  and  his  replacement  by  a  Democrat  - 
had  already  lost  their  one  vote  majority  in  the  Senate.  A  change  of  just 
three  seats'  would  mean  the  end  of  the  Republican  majority  in  the 
House  of  Representatives.  Eisenhower  was  very  concerned  about  the 
future  of  his  program  were  that  to  occur.60  Months  earlier,  President 
Eisenhower  "advised  all  cabinet  officers  to  plan  t  heir  speaking  engage- 
ments with  critical  congressional  districts  in  mind."61 

By  February  19,  L954,  both  Governor  Adams  and  party  Chairman 
Hall  had  requested  the  Citizens  Tor  Eisenhower  Congressional  Com- 
mittee to  contact  W.  Hobart  Morgan  to  find  out  "more"  about  the  po- 
litical situation  in  Ohio's  L5th  Congressional  District.  Mr.  Hobart  ad- 
vised the  committee  that  there  was  a  promising  young  Republican 
candidate  but  that  he  would  have  "n  very  difficult  task  in  defeating" 
the  incumbent  Democrat,  Representative  Robert  T.  Secrest.  The  let- 
ter continued : 

Many  prominent  Republicans  and  Republican  newspapers  In  this  district  <>ponly 
support  Roberl   Secrest  *  *  *.  The  local  Republican  organizations  did  no1 

to  be  interested  in  securing  a  candidate  to  oppose  Seer 

Congressman  Bob  Secrest  was  quite  popular  in  the  district  he  had 
represented  for  some  eight  terms.  Secrest — who,  in  a  former  colleague's 
estimate,  made  as  many  veterans'  affairs  speeches  as  anybody  in  the 
Nation — belonged  to  the  American  Legion,  Amvets.  Regular  Veterans 
Association,  and  the  YFW.  He  had  served  with  distinction  in  World 
War  II,  and  was  a  member  of  the  Veterans'  A  Hairs  and  Public  Works 
Committees  of  the  House  of  Representatives.  He  was  also  the  only 
Democrat  who  could  win  in  that  heavily  Republican  district:  In  1952, 
lie  hade  polled  only  1,000  votes  fewer  than  Eisenhower.^3  In  a  word, 
Robert  Secrest  was  unbeatable. 

Albert  Oarretta's  optimism  sagged  when  he  heard  that  two  Demo- 
cratic Congressmen  in  swing  districts  had  declined  offers  by  the  ad- 
ministration to  accept  his  FT( !  seat.64  In  May  11)54  his  campaign  was 
intensified.  Carretta  had  already  secured  the  endorsement  of  Virginia's 
junior  Senator,  A.  Willis  Robertson.  Robertson  had  first  sought  the 
advice  of  FTC  Commissioner  Mead,  who  thought  that  Carretta  "rated 
hiirldy  satisfactory."  ,;:>  The  president  of  Young  &  Rubicam  and  a 
vice  president  of  Bristol-Myers  ( !o.,  also  added  their  support  in  May.*8 
At  the  same  time,  the  executive  director  of  the  Business  Adv 
Council  wrote  the  White  House:  "We  have  canvassed  the  situation 
[and]  Carretta  has  done  a  creditable  job  and  is  no  New  Dealer  in  his 
philosophy."67  Then,  on  May  :J<>.  1954,  Commissioner  Carretta  wrote 
Philip  Young,  a  former  acquaintance  of  his.  who  was  then  chairman 
of  the  Civil  Service  Commission.  Carretta  was  "happy  to  say  that, 
for  the  mosl  part,  what  were  dissenting  viewpoints  prior  to  the  new 
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administration  [had]  become  majority  viewpoints."  This  was  a  dear 
endorsement  of  the  new  direction  sed  l>v  Chairman  How  icy.  Oarretta 
also  enclosed  various  magazine  excerpts  which  characterized  him  as  a 
"moderate'1  or  urigh1  wing  Democrat"  or  "a  Democrat  of  definitely 
iion  New  I  tealish  learnings,"  and  so  on."' 

In  his  campaign,  Carretta  had  not  discussed  reappointment   with 
Chairman    Edward    Howrey.69    But    beginning   in   September 
Charles  Willis  of  the  White  douse  staff  had  on  at  least  three  separate 
-  asked   (<>v  Howrey's  opinion  on  the  Carretta   reappoint- 
ment." As  late  as  April    L954,  no  definitive  opinion   had  been   re- 
:.  Certainly,  Howrey  recalled  that  Carretta  had  often  been  a 
ssary  third  \<>te  in  the  first  few  months  of  his  chairmanship.  lie 
hesitated  at   first,  hut  eventually  Howrey  endorsed  the  selection  of 
3 

Robert  S  rest,  the  third  Democratic  Congressman  approached, 
accepted  the  appointment.  By  that  time.  Secrest's  name  had  been 
cleared  by  the  Republican  National  Committee,  the  "Ohio  State  orga- 
ion,  and  Republican  Senator-  John  Bricker  of  Ohio,  chairman 
of  Senate  ( 'ommittee  on  Interstate  and  Foreign  Commerce.72  As  far  as 
FTC  matters  were  concerned,  all  that  was  known  about  Secrest — a 
law  graduate  who  had  never  been  admitted  to  practice — was  that 
lie  had  supported  two  pieces  of  antitrust  legislation  passed  while 
he  was  in  Congress.  Secrest  did  state  that,  as  a  Commissioner,  he 
would  view  himself  as  a  "judge,"  not  a.-  a  prosecutor.73  A  Republican 
Commissioner  who  served  with  Secrest  recalls  that  he  was  ,vnot  the 
fightin'  kind  of  Democrat."  On  June  25,  1954,  before  the  nomination 
was  announce. 1.  Governor  Adams  personally  called  Senator  Byrd  to 
give  him  the  had  news.74  Commissioner  Carretta  learned  in  the  news- 
paper- of  his  replacement.  Although  deeply  disappointed,  Carretta 
thought  it  made  good  political  sense  to  select  Secrest  instead 
of  himself.7"  After  a  6-minute  hearing  before  Senator  Brickers  com- 
mittee. Secrest  was  confirmed  by  a  receptive  Senate  without  objection.76 

Everyone  assumed  tli.it  Secrest's  congressional  seat  would  now  go 
Republican,  and — 7  weeks  before  the  elections —  Mr.  Morgan  of  Ohio 
wrote  Governor  Adams: 

I  have  talked  with  Mr.  Henderson   ["the  Republican  candidate]   recently  and 
ems  to  be  progressing  very  nicely.  Again,  let  me  thank  you  and  any  of  your 
friends  that  made  possible  the  election  of  Mr.  Henderson  by  the  elevation  of 
Congressman  Secresl  to  a  Federal  position.77 

( )n  November  2,  1954,  in  the  face  of  an  unprecedented  coast-to-coast 
campaign  by  President  Eisenhower,  the  Democrats  won  a  clear  major- 
ity in  the  Senate,  and  the  Republicans  lost  control  of  the  House.78 
One  of  the  five  formerly  Democratic  districts  which  the  Republicans 
won  was  the  I5£h  in  Ohio. 

In  [ess  than  1  year,  President  Eisenhower  had  appointed  one  Re- 
publi  -man  and  one  Democratic  sitting  Congressman 

to  the  FTC. 
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The  Qy  est  fob  an  Eisenhower  FCC  Chatrman 

(1964) 

"The  President  was  always  aware  of  the  history,  qualifications  and  any  other 
reasons  on  the  basis  of  which  the  staff  bad  come  to  a  conclusion  about  Its  re 
mendation  l<>n  an  appointment  |.  Not  only  the  qualiflcations  of  the  candidate,  i>ur 
any  other  matters  bearing  upon  the  political  Implications  .  .  .  wen-  fully  disclosed 
and  usually  resulted  in  questions  which  tin-  Presidenl  posed"     Sherman  Ada 

By  all  appearances,  John  Doerfer  the  forceful  Stair  public  util- 
it ies  regulator  from  Wisconsin  who  was  i  he  first  Eisenhower  appointee 
to  the  FCC  was  in  line  to  become  Chairman  of  thai  agency  in  L954. 
Indeed  the  year  before,  he  had  narrowly  missed  the  appointment  which 
went  instead  to  Truman-appointee  Rose!  Hyde.  But,  Hyde's  pr< 
tionary  term  had  been  limited  to  1  year  and  it  would  lapse  in  April 
L954.  A  few  weeks  later.  Doerfer's  short  term  would  also  expire;  at 
that  time,  announcement  of  his  designation  as  chairman  could  accom- 
pany his  renomination  to  a  full  7-year  term.  In  1954,  the  seven  member 
commission  had  four  Republicans,  which  was  the  maximum  allowed 
by  law.  The  Republican  members  were  Hyde.  Doerfer,  Georg 
ling,  and  Robert  E.  Lee.  A^ssuming  that  I  >oerfer  would  he  renominated, 
the  next  Republican  vacancy  would  not  occur  for  a  ('nil  •*'>  years.  There- 
fore, the  administ  fat  ion  would  have  had  to  name  a  chairman  from  the 
existing  membership  of  the  commissi,,)!,  which-  -for  various  reasons — 
meant  either  Doerfer  or  Hyde. 

Hyde  had  heard  nothing  from  the  White  House.  On  April  16, 1954 — 
just  2  days  before  his  term  expired — Chairman  Hyde  placed  a  call  to 
Sherman  Adam-.  Hyde  informed  the  Assistant  to  tic  President  that 

-  commission  would  shortly  lapse,  and  that  if  there  was  no  word 
from  the  President,  the  Commission  would  he  forced  to  elect  an  acting 
chairman.  Hyde  inquired  a-  to  the  desires  of  the  administration. 
Adams'  response  was  short  and  precise:  The  President  had  not  acted, 
Hyde  would  he  informed  when  he  did.  and  the  White  ITotis(>  was  fully 
aware  of  the  fact  that  the  FCC  could  elect  an  acting  chairman  in  the 
interim.  The  following  Monday,  Hyde  convened  the  Commission, 
which  unanimously  selected  him  as  Acting  Chairman  pending  a  deci- 
sion from  t  ln>  President/ 

Up  until  that  point,  strenuous  industry  efforts  on  behalf  of  I] 
continued  service  as  Chairman  had  not  been  successful.  Men  like 
Robert  ( '.  Sprague,  board  chairman  of  a  company  which  manufac- 
tured television  pans,  had  intervened  on  Hyde's  behalf.  Sprague 
had  spoken  to  his  friend  Robert  Cutler  (Eisenhower's  chief  assist- 
ant on  National  Security  Council  matters)  and  secured  his  promise 
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to  hand-deliver  personally  to  the  President  a  resolution  endorsing 

e  passed  by  the  Radio-Electronics  Television  Manufacturers  A- 
5  irague  believed  thai  Hyde  should  be  reappointed  Chair- 
man because  "of  his  intimate  familiarity  with  the  complicated  tech- 
nical problems  involved  in  our  industry  and  his  capable  and  judi- 
cml  e  0i  his  responsibilities  in  the  public  interest."     I  he  al- 

ion  of  iM'w  television  licenses  !  ad  moved  quite  well  under  Hyde's 
leadership:  there  were  now  404  TV  stations  on  the  air,  which  was 
more  than  double  the  total  of  a  year  ago/  As  before,  the  broadcasters 
added  their  warm  endorsement. 

I     :111  editorial  entitled  "There's  Hyde,  Why  Seek?",  Broadcasting 

declared  that  99  percent  of  the  Nation's  broadcasters   favored  his 

ition  as  Chairman  in  order  to  continue  "efficient  adminis- 

,n"  at   the   FCC.  This  obvious  "merit"  appointment  was  being 
.  the  editorial  continued,  by  a  "-mail  hard  core  of  profession- 

iliticians"  who  were  displeased  at  Hyde's  restraint  at  firing  hold- 
over Democrats  and  reorganizing  the  staff  alonof  Republican  lines.5 
Hyde  had  flunked  his  probation;  a  new  Republican  Chairman— 

ips  in  the  mold  of  Ilowrey  of  the  FTC— was  needed.  Chair- 
man Hyde  had  not  supervised  a  housecleaning  such  as  had  occurred 
in  other  agencies  in  the  first  year  of  the  Eisenhower  administration. 
In  the  iirs:  place.  Hyde  could  not — due  to  his  nature — assume  the  role 
of  a  domineering  chairman;  ordinarily,  he  did  not  line  up  the  neces- 
sary  four  votes  before  raising  an  issue  in  a  Commission  meeting. 
Under  Hyde,  the  viewpoints  of  all  seven  Commissioners  were  given 
full  airing,  and  no  pressures  to  vote  a  certain  way  were  exerted  by 
the  Chair.6 

A-  such,  Chairman  Hyde  was  not  about  to  exert  special  pressures 
on  his  colleagues  to  accept  persons  (who  were  politically  well  en- 
dorsed and  had  strong  political  support)  for  apppointment  when 
there  were  questions  concerning  the  individual's  ability  or  aptitude 
for  a  certain  position.  Deserving  Republicans  were  turned  away  by 

Jommission  due  to  problems  of  qualifications  or  competence.  In- 
deed, it  was  not  until  late  summer  197)3.  that  the  FCC  agreed  on  a 
new  general  counsel.7  Although  approved  by  the  Republican  National 
1  .    the  new  General  Counsel  was  a  career  civil  servant  who 

transferred  from  the  Civil  Aeronautics  Board.  The  position  of  FCC 

tary  was  not  filled  for  nearly  a  year,  but  eventually  went  to  an 
FCC  staff  member  described  as  "an  ardent  Eepublican"  and  a  close 
associate  of  party  chairman  Leonard  Hall.9  Reportedly,  Hall  was 
stiM  unhappy  because  the  responsibilities  of  the  position  had  been 
redefined  prior  to  her  appointment,  and  major  functions  transferred 
Even  though   Hyde   had  tried  to  be  accommodating11 

•  -t  C   Spra-im  to  Gen.  Rohort  Cutler,  Mar.  S,  1054.  DDEL,  OF  16.  Box  191. 
■  W  ishlngton  Post  Bept  16,  1954,  p.  12. 

\i'V  5,  i;<."> t.  p.  i  in. 
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tine,  Aug.  31.  1953.  p.  106. 

rings,  1958,  pt.  18.  n   5252. 

Feb.   i.  1954    (furnished  by  the  FCC)  ;  Broadcasting  Sept.  7,  1953, 

•   Apr.  1!'.  IS 

.ills  at   least  one  situation  wliorp  be  had  to  ficrht  for  the  retention 

ber  whom  0m  administration  wanted  replaced  by  a  rtosprvin::  young 

Hyde  was  willing  to  «•<■  the  change  made.)   Sterling  was  oven  called 

his  office  to  discuss  tin-  matter,  but  Sterling's  efforts 

mi.  su-rlin;:  Written  Bespo 


his  major  interest  was  accomplishing  the  work  of  the  Commi 
For  this,  he  needed  a  competent  staff,  as  Hyde  put  it.'"  I  wasn'1  about 

to  tear  up  the  organization,  and  I  didn't."  1J 

Certam  influential    Republicans  thought   that   the   FCC  could  be 
reorganized  withoul  tearing  ii  up  if  the  right  man  were  found  for  the 
job.  in  March   L954,  part}   chairman  Leonard  Hail  and  Postmi 
General  Arthur  Summerfield  contacted  White  II  stant  ( Jharles 

Willis  and  "expressed  displeasure"  at  having  !  [yde  cont  inue  as  ( Jhair- 
man.  They  both  felt  that  "Hyde  [had]  tried  to  mislead  [the  White 
House]  as  to  the  inability  of  the  other  members  :::  :;:  tocarryonthe 
administrative  details  of  the  Commission."  The  argument  of  Hyde's 
superior  expertise  and  knowledge,  which  had  secured  him  appoint  menl 
the  year  before,  had  now  been  rejected.  Both  I  hill  and  Summerfield 
wanted  John  J  )oerfer  appointed  ( !hairman  of  the  F( '( J.18 

While  Hyde  was  unacceptable,  Doerfer  also  had  his  problems.  By  the 
spring  of  L954,  Commissioner  John  Doerfer  had  become  a  contn 
sial  figure.  Ever  since  his  initial  appointment  the  year  before,  Doerfer 
had  been  associated  wit  h  Senator  Joe  McCarthy  in  the  mind-  of  many 
people.  Prior  to  his  appointment,  Doerfer  was  not  known  to  have  any 
special  interest  in  domestic  security  matters.11  But  within  months  of 
taking  his  seat.  Doerfer  become  embroiled  in  a  controversy  where  it 
appeared  to  some  that  he  was  pursuing  Communist  subversion  in 
broadcasting  without  any  concrete  evidence.  It  all  concerned  a  broad- 
caster named  Edward  Lamb.  When  Lamb  applied  for  a  license  renewal 
in  1953,  Doerfer  instigated  an  investigation  which  was  based  on  two 
loyalty  complaints,  one  of  which  was  fded  by  an  American  Legion  post 
and  the  other  by  an  unidentified  individual.  The  complaints  suggested 
to  Doerfer  that  Lamb  might  be  a  "fellow  traveler  or  things  of  that 
nature,"  and  that  his  Communist  leanings  might  jeopardize  the 
conelrad  enemy  alert  system.15 

If  Edward  Lamb  were  a  Communist  or  had  Communist  sympathies, 
he  had  hardly  practiced  his  beliefs.  By  all  outward  appearances,  Lamb 
was  a  highly  successful  capitalist:  Aside  from  his  various  other  invest- 
ments, the  Lamb  media  empire  alone  included  five  radio  and  three  tele- 
vision stations  in  several  States,  as  well  as  a  prominent  Ohio  news- 
paper; estimates  of  his  total  wealth  could  safely  begin  at  $10  million.10 
Lamb,  however,  was  clearly  a  liberal :  He  had  been  an  ent  husiast  ic  sup- 
porter of  the  New  Deal,  and  had  been  involved  in  a  number  of  liberal 
causes.  It  is  also  true  that  he  had  written  a  book  sympathetic  to  the 
Soviet  economic  system  following  a  visit  to  Russia  in  the  early  L9S 
Yet,  the  depression  had  moved  him  as  far  to  the  left  as  he  ever  would 
be:  since  then,  he  had  supported  liberal  candidates  of  both  major 
political  parties.  All  the  same,  someone  always  was  uncovering  Lamb's 
left-of -center  background :  On  six  separate  occasions  between  L948  and 

v-  Interview  with  Hyde. 

M  Willis  1«.  Adams.  Mar.  26,  1054.  DDEL.  OF  10.  Box  101. 

14  There  was  no  mention  of  any  such  background  at  his  Senate  henrinc  in  1953.  How- 
ever, at  his  confirmation  bearing  the  foUowlng  year.  Doerfer  mentioned  iiis  activities  as 
city  attorney  in  Wot  Alii-  whicn  was  a  suburb  of  Milwaukee,  Wis.  In  the  1940'a  Doerfer 
stated  that  be  vigorously  pressed  for  prosecutions  of  certain  individuals  accused 

tion  of  property  during  a  strike  in  the  community.   According  to  Doerfer    "some 
defendants   were   definitely   pegged   as   beinj;  Communist"    Doerfer    Senate    he;!- 
pp.  04  65. 
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1953,  Lainl>  had  received  necessary  clearances  from  the  V(\y  and  the 
FBI.  Yet,  the  charges  would  not  rest. 

When  I  toerfer  st  trred  them  up  for  the  Beventh  time,  the  reaction  of 
Lamb's  acquaintances  was  one  01  "bored  skepf  icism."  ia  The  react  ion  at 
the  FCC  to  Doerfer's  inquiries  was  a  bit  different:  By  the  summer  of 
L953,  all  of  Lamb's  various  applications — routine  and  otherwise — 
were  being  held  up  at  the  agency.  Lamb  soon  became  convinced  that 
he  was  a  victim  01  a  Doerfer-inspired  "policy  of  economic  strangula- 
tion." Lamb  Bpoke  first  with  Commissioner  Sterling  and  Chairman 
Hyde,  but  botn  of  them  advised  him  that  the  "key"  to  the  problem 
was  Doerfer.  On  September  11.  L953,  Lamb  called  on  Doerfer.19 

!;•  collections  of  what  occurred  at  that  meeting  differ.  According  to 
Lamb,  ( Commissioner  1  toerfer  stated  that  he  wanted  to  check  carefully 
into  the  broadcaster's  social,  political,  and  economic1  opinions  and  be- 
liefs before  he  would  support  action  on  Lamb's  pending  applications. 
Lamb  also  charged  that  at  the  end  of  the  interview  Doerfer  stated, 
"It  would  be  better  if  you  were  still  a  Republican."20  Doerfer  denied 
that  he  ever  made  that  statement,  but  freely  admitted  questioning 
Lamb  about  bis  political  and  economic  views.  Doerfer  later  testified 
under  oath  that  he  had  informed  Lamb  that  he  felt  it  was  his  duty 
"to  probe  all  of  these  various  avenues"  because  of  "the  crucial  position 
a  radio  broadcaster  can  be  in."  Doerfer  recalled  that  he  told  Lamb: 

My  concern  is  nol  whether  yon  were  a  Communist,  not  whether  you  traveled 
with  Communists,  but  I  want  to  know  your  emotional  makeup.  Where  are  you 
going  to  be  when  the  whirlwinds  blow?  Where  will  you  be? 

I  doerfer  assured  Lamb  that  if  the  evidence  didn't  hold  up,  he  would 
be  the  first  to  exonerate  him.21 

Lamb  heard  nothing  more  until  March  11,  1054,  when  he  received 
an  official  Commission  letter  charging  that  he  had  not  truthfully 
answered  previous  inquiries  concerning  his  Communist  sympathies 
and  beliefs.  Further,  the  ( Commission  had  information  which  indicated 
that  during  the  years  L944  to  L948,  Lamb  was  a  member  of  the  Com- 
munis Laity  and  that — for  a  longer  period  of  time — he  had  been 
"closely  associated"  with  members  of  the  Communist  Party.  Pending 
his  reply  to  these  charges,  do  further  action  would  be  taken  on  his 
application  for  renewal.  The  FCC  letter  was  widely  distributed  and 
published  throughout  the  country.--  Several  weeks  later,  the  Com- 
mission  formally  denied  Lamb's  request  for  any  further  information 
on  his  accusers  or  on  the  evidence  against  him.28  Doerfer  later  stated 
that  he  bad  opposed  this  withholding  of  information,  and  that  he 
had  not  discussed  this  or  any  other  FCC  matter  with  the  Senator  from 
his  State,  Joe  McCarthy.24 

In  the  early  spring  of  1954,  Joe  McCarthy  was  riding  high.  He  was 
on  "virtually  everybody  ['s]  tongue"  as  he  continued  his  one  man  in- 
Lj.it  ions  into  the  Army  and  its  loyalty  procedures.  25  In  a  public 
hearing  in  February,  McCarthy  told  one  general — who  had  been 
decorated  during  the  war  for  gallantry — that  he  was  'mot  fit"  to  wear 
the  uniform  of  the  United  States.  President  Eisenhower  had  found 
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some  of  McCarthy's  previous  charges  "ridiculous,"  bul   this  state- 
ment made  Eisenhower  "furious."      For  many  months,  Eisenho 
had  followed  a  policy  of  restrain!  and  silence  toward  the  junior  - 
ator  from  Wisconsin.  It  was  thought  that  any  other  approach  would 
have  divided  the  party,  and  perhaps  even  increased  McCarthy's 
fluence.  But,  the  irresponsible  tactics  of  McCarthy  were   forcing  a 
showdown,  and  the  rest  raint  began  to  vanish. 

Then,  on  March  6,  L954,  Adlai  Stevenson  the  Democratic  nomi- 
nee for  President-  -received  one  half  hour  of  free  broadcast  time  to 
make  a  political  speech.  Stevenson  charged  that  the  Eisenhower  ad- 
ministration had  accepted  McCarthyism  as  the  Republican  Party's 
"best  formula  for  political  success."27  The  speech  was  similar  to  the 
one  made  that  previous  fall  by  former  President  Truman.  At  that  time, 
McCarthy  had  requested  and  received  equal  time  to  respond  even 
though  the  law  did  not  require  it.  Mc(  'an  hy  now  reissued  the  same  de- 
mand to  the  networks,  stating  confidently,  "I  have  no  doubt  but  .  .  . 
they  will  offer  me  t  he  t  hue."  2S  New-  stories  again  suggested  I  hat  i  f  he 
were  refused,  McCarthy  could  complain  to  the  VCC  where,  as  one 
new-man  noted,  "he  docs  not  want  for  influential  friends."29  The 
chairman  of  the  Democratic  National  Committee  exclaimed  :  ••Now  we 
will  see  whether  McCarthy  control-  the  Federal  Communications 
Commission  and  the  broadcasting  companies." 

This  time  around,  the  networks  skillfully  dodged  the  issue  and 
granted  the  free  time  to  the  Republican  National  Committee  to  de- 
termine who  would  assume  "the  mantle  of  outraged  Republicanism." 
Vice  President  Nixon  was  selected  for  the  task.  In  light  of  the 
work  time  McCarthy  had  been  given  to  respond  to  Truman  that  pre- 
vious fall,  the  rebuff  was  unmistakabL  . 

Commissioner  Robert  E.  Lee.  now  confirmed  for  a  full  7-year  term 
on  the  V(C  volunteered  his  endorsement  of  the  networks'  action: 
"McCarthy's  my  friend,  but  in  this  case  it  seem-  I  would  have  to 
'Look,  pal,  it  seems  like  n  square  deal  to  me.'  "  -'  It  was  the  first  public 
note  of  disagreement  between  the  FCC  and  Senator  McCarthy.  The 
same  day.  that  comment  was  joined  by  a  more  eloquent  dissent  in 
the  Senate  from  one  of  McCarthy's  own  Republican  colleagues,  Flan- 
ders of  Vermont.  To  Flanders.  McCarthy  was  not  a  Republican,  but 
a  "one-man  party"  called  McCarthyism.  What,  asked  Senator  Flan- 
ders, was  McCarthy's  response  to  the  very  real  problems  that  now 
beset  the  country?  The  Senator  answered  for  the  absent  McCarthy: 

lie  dons  liis  war  paint.  He  goes  into  his  war  dance.  lie  emits  his  war  whoops. 
lie  ur<i«-s  forth  to  battle  and  proudly  returns  with  the  scalp  <>t"  ;i  pink  Army 
dentist.  We  may  assume  that  this  presents  the  depth  and  seriou>ne-s  of  Com- 
munist penetration  in  this  country  at  this  t  i 

Once  lie  heard  about  the  speech,  President  Eisenhower  sent  Flan- 
ders a  note  which  said  that  America  needed  to  "hear  from  more 
Republican  voices  like  yours."  34 
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Meanwhile,  the  Army  counterattacked  and  charged  that  Senator 
M  Carthy  had  Bought  preferential  treatment   for  one  of  his  former 

!;mts  who  had  been  drafted.  The  Senate  Investigations  Subcom- 
mittee  over  McCarthy's  objections — voted  to  hold  hearings  on  the 
charges,  and  McCarthy  agreed  to  step  down  temporarily  as  chairman 
in  order  for  ;t  to  do  bo.  The  Army-McCarthy  hearings — which  would 
unfold  for  35  days  before  television  cameras — began  on  April  22, 
'•. 

Therefore,  when  Rose!  Hyde's  term  as  chairman  expired  on  \pril  19, 
.  tin'   Eisenhower   White    House   was    faced    with    a   dilemma: 
Hyde   was  unacceptable  as  chairman   due  to  complaints  from  the 
party  organization.  Yet,  Doerfer  was  also  controversial  as  a  result 
iation     whether   imagined   or   real — with   Senator  Mc- 
Carthy; mam  still  believed  that  Doerfer's initial  appointment  was  an 
administration  attempt  to  placate1  the  maverick  Senator.30  That  prob- 
lem, coupled  with  Doerfer's  McCarthyesque  investigation  into  Lamb's 
political  background,  might  have  resulted  in  a  battle  royal  over  Sen- 
ate  confirmation,  particularly  if  Doerfer  was  also  named  chairman. 
6  months  earlier,  the  administration  had   weathered  one  con- 
firmation  struggle — that   of  Robert  E.  Lee — in  which  the  central 
issue  had  been  McCarthy's  influence  at  the  FCC 

A  final  drawback  to  Doerfer's  designation  as  chairman  was  the 
pro  Hyde  forces,  which  were  still  strong  and  influential.  Robert 
Mullen,  who  had  served  in  the  campaign  as  public  relations  chief  for 
Citizens  for  Eisenhower,  wrote  the  President  directly  and  enclosed 
a  memorandum  which  had  been  "carefully  checked  by  the  editor  of 
a  leading  trade  paper  in  the  field  and  by  one  of  the  principal  owners 
of  a  large  network.'-  Without  qualification,  the  memo  favored  the 
reappointment  of  Hyde  as  chairman  for  at  least  another  year:  "A 
change  in  Chairman  at  this  time  could  adversely  affect  the  FCC's  effi- 
ciency by  retarding  the  momentum  achieved  under  [Hyde's]  direction 
in  clearing  the  dockets."  Doerfer,  according  to  the  memo,  was  still 
comparatively  unfit  for  the  chairmanship  because  of  "the  question 
of  experience  and  knowledge." 37 

The  forces  deadlocked,  but  Doerfer  still  clearly  had  the  edge  despite 
all  of  his  drawbacks.  On  May  21, 1954,  Charles  Willis  recommended  to 
Governor  Adams  that. Doerfer  be  immediately  designated  Chairman 
and  that  his  renomination  simultaneously  be  sent  to  the  Senate.38  No 
made  on  either  question  pending  further  exploration  of  a 
third  possibility.  Tf  no  present  member  of  the  FCC  were  acceptable  as 
Chairman,  then  someone  from  outside  the  Commission  might  be  se- 
lected.  That,  however,  required  an  open  "Republican  seat. 

Governor  Vdams  called  Doerfer  and  asked  him  whether  he  might 
be  interested  in  a  transfer  to  the  Federal  Power  Commission,  rather 
than  reappointment  to  the  VCC.  Doerfer  refused,  later  explaining  to 
Adams  thai  he  could  not  "retreat"  from  the  charges  that  Lamb  had 
made  against  him.89  Adams  also  spoke  with  Robert  E.  Lee  about  a 

fer  recalls  thai   newspapers  were  making  a  ronneetion  between  his  actions  as  to 
ii.  I   Senator   McCarthy's    crusade.    Doerfer  written   responses.    One  trade   magazine 
stated  thai   however  Blncerely   Doerfer  might  disavow  heinp  a  McCarthy  man.  the  issue 
Inevitably  be  provoked.  Broadcasting,  April  if).  1954,  p.  40.  As  has 'horn  the  ease  tho 
pfore.  the  White  House  routinely  secured  the  approval  of  Doorfer's  Senators,  includ- 
M<  Carthy.  Willis  to  Adams,  May  20,  1954.  DDEL.  OP  16   Box  191 
'  Robert  R.  Mull<  nhower.  July  13,  1954.  DDEL,  OF  1G   Box  191 
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possible  switch,  but  T,ce  also  declined.40  There  were  reports  of  attrac- 
tive industry  offers  to  Hyde,  and  the  White  House  staff  discussed  the 
possibilil  v  of  moving  him  over  to  I  lie  Power-  ( Jommission.43  I  [yde 
not  about  to  Leave  the  F( '( !  where  he  had  served  in  various  capacities 

since  l(.»L;y>;  his  term  had  another  5  years  to  run.  It  was  at  that  point 
that  Governor  Adams  turned  to  the  only  remaining  Republican  mem- 
ber of  t  he  F( )( I,  ( reorge  S.  Sterling  of  Maine. 

In  June  L954,  Commissioner  Sterling  who  was  within  days  of  his 
60th  birthday  was  called  to  the  White  House  when-  he  met  for  one- 
half  hour  with  Governor  Adams.  A  tti'V  point  ing  out  that  the  adminis- 
tration had  a  policy  of  rotating  the  FCC  chairmanship.  Adams  won- 
dered whet  her  Sterling-   the  next  senior  Republican — was  interested.12 

Considering  the  object  ions  to  the  continued  service  of  Hyde,  it  was 
indeed  a  curious  offer;  Sterling  was  even  more  apolitical  than  Hyde. 
Surely  Adams  was  not  surprised  when  Sterling  indicated  that  he  had 
no  interest  in  the  job.  Adams  then  listened  as  Commissioner  Sterling 
advised  him  to  discontinue  this  1-year  chairmanship  policy  and  to 
reappoint  1  [yde.4 

It  Avas  during  this  period  of  time  that  Commissioner  Webster — 
an  Independent  appointed  by  Truman— happened  to  stop  by  Ster- 
ling's office.  Webster  recounted  what  followed : 

Sterling  "was  Bitting  on  the  Bettee,  hands  [over  his  face],  crying.  And  I  said, 
'If  they're  trying  to  fire  you,  you  stick  by  your  guns.  They  can't  do  fl  damn  thing  to 
you'.  .  .  .  There  was  something  back  of  it,  be  wouldn't   tell  me.  .  .  .  Shortly 

after  that,  he  resigned.  .  .  .  Now  somebody  must  have  been  on  ids  neck.  .  .  . 
I'll  never  forget  when  I  walked  in  I  here  and  saw  him.  but  he  wouldn't  explain 
it.  Hut  1  knew  it,  1  knew  they  were  after  him.  ...  I  knew  something  was  going 
on.'*  ** 

Another  commissioner  who  was  then  serving,  recalled  that  Sterling 
did  not  want  to  leave,  and  that  the  pressures  for  his  resignation  did 
not  come  directly  from  the  AYhite  House  but  from  segments  of  the 
communications  industries.4"'  ( liairman  Hyde,  who  had  known  Sterling 
well  for  many  years,  was  surprised  at  his  sudden  departure  and  dis- 
tressed that  Sterling  did  not  speak  with  him  first.10  Apparently, 
Sterling  did  not  discuss  his  resignation  with  his  fellow  commissioners. 
By  the  end  of  June,  he  had  consulted  a  doctor  who  informed  Sterling 
that  his  blood  pressure  was  unusually  high  for  his  aire.17  In  July, 
Sterling  sold  his  house  in  Washington  and  took  his  first  extended  vaca- 
tion from  the  ( Jommission.48  lie  rel  timed  home  to  Peaks  Island,  Maine, 
where — in  a  much  more  relaxed  environment — his  blood  pressure 
slowly  returned  to  normal.  By  mid-August,  the  trade  pre-s  anticipated 
his  resignation.  On  September  13,  1954,  it  was  made  public  in  an 
"exclusive"  article  in  Broadcasting  magazine.49  Sterling's  term  had 
nearly  3  years  remaining. 

The  situation  concerning  the  chairmanship  of  the  FCC  was  still  no 
clearer — except  that  there  now  was  a  Republican  vacancy.  Fol- 
lowing Adani--'  meeting  with  Sterling  back  in  June,  Doerfer's  renom- 
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ination  as  a •  I  »  '< !  member  was  sen!  to  the  Senate.  I  toerfer  had  2  days 
Senate  hearings  where  Lamb  told  all  and  the  Commissioner  re- 
sponded to  each  of  the  charges.  After  Doerfer  indicated  that,  as  one 
in.  mber  of  t  he  ( Commission,  he  would  favor  full  disclosure  to  Lamb  of 
all    incriminating    information,    the    Senators    appeared    satisfi 

Per  was  then  unanimously  confirmed  by  the  Senate.  But  the  full 
Commission  never  gave  the  particulars  to  Lamb,  and  ahead  of  him 

many  month-  of  hearings  and  court  action  to  clear  Ids  name  once 

and  for  all.  :  The  pressure  to  appoint  Doerfer  Chairman  continued 

after  he  was  continued.  A  few  days  after  Senate  confirmation,  Willis 

recommended  to  Adams  thai  Doerfer  be  designated  Chairman, 

but  no  action  was  taken."-'  Meanwhile.  Acting  Chairman  Hyde  heard 

ng  and  his  last  conversation  with  Governor  Adams  discouraged 
him  from  making  a  second  call.63 

By  late  September  1954,  both  Hyde  and  Doerfer  learned  of  the 
!  lent*-  decision  from  i  he  newspapers :   '  ( reorge  ( !.  Mc(  'onnaughey 

>hio  would  be  given  a  recess  appointment   (since  the  Senate  was 
nor  ;  ■•.)  and  would  be  designated  Chairman.  Hyde  had  been 

Chairman  for  1  year  and  Acting  Chairman  for  5  months:  1  week  after 
M  (  tonnaughey's  appointment,  someone  at  the  White  House  remem- 
bered to  -end  Hyde  a  letter  from  the  President,  thanking  him  for  his 
sen    «s. 

From  the  start,  it  was  apparent  that  Chairman  McConnaughey  was 
to  have  a  very  different  relationship  with  the  administration  than  had 
his  precedessor:  ( )n  ( October  4.  1954,  the  new  chaiman  took  his  oath  of 
office  not  at  the  agency  he  was  to  head — but  in  the  offices  of  Gov. 
Sherman  Adams  at  the  White  House.56 

Although  there  had  been  one  other  strong  contender  for  the  posi- 

there  never  was  any  doubt  that  the  appointment  would  <ro  to 
McConnaughey :  ever  since  May,  his  name  had  been  "bandied  about/' 57 
1 1  -  volit  ical  support  was  as  impressive  as  his  qualifications.  First  and 
in  the  former  category  was  Republican  Senator  John  W. 
Bricker  of  Ohio.  Bricker  and  McConnaughey  had  been  close  friends 
ever  since  the  days  thev  had  spent  together  at  officer  training  camp 
during  World  War  T.  Every  public  position  McConnaiighey  had  ever 
held  could  be  traced  direct  ly  to  the  influence  of  Bricker.  Tt  was  Bricker, 

>vernorof  Ohio,  who  had  named  him  chairman  of  the  Ohio  Pnblic 
I  Ftilities  ( Commission  in  1939.  A  fter  serving  in  that  position  for  6  vears. 
onnaughey  resigned  to  return  to  the  practice  of  law  in  Columbus. 
Following  the  election  of  Eisenhower,  it  was  also  Bricker.  then  an  in- 
fluential Member  of  the  Senate,  who  had  successfully  secured  his 
friend  the  chairmanship  of  the  Keneirotiation  Board,  whose  principal 
purpose  is  the  elimination  of  excessive  profits  on  certain  types  of  de- 

Doerfi  -  Senate  Hearings,  1954,  pp.  94  or,.  ior,. 
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fense  contracts  and  related  subcontracts.  !  k&  chairman  of  the  Senate 
Commerce  Committee,  Senator  Bricker  again  in  1954  was  posil  i 
to  play  a  critical  role  in  fcfc(  Jonnaughey's  seleci  ion  as  F( !( '  ( Jhairman. 

McConnaughey  had  other  influential  support  as  well.  In  the  early 
days  of  the  adminisl  rat  ion,  a  decision  had  been  made  to  seek  out  quali- 
fied regulatory  commissioners  from  the  State  agencies.  According  to 
Sherman  Adams,  the  White  House  staff  "made  a  search  of  the  mem- 
bers of  State  regulatory  agencies  who  had  demonstrated  sup 
qualifications  for  membership  on  Federal  commissions.  Assistance  in 
the  evaluation  of  these  candidates  was  obtained  through  the  director 
of  the  association  of  State  regulatory  agencies.  The  staff  at  my  level 
was  often  in  communication  with  this  association  for  the  purpos 
obtaining  recommendations." 

The  association  that  Governor  Adams  referred  to  is  the  National 
Association  of  Railroad  &  Utilities  Commissioners  (NARXJt 
Founded  in  1  v^'.».  \  A  RU< '  was  composed  of  members  of  all  State  regu- 
latory and  several  Federal  agencies  including  the  Communications 
Commission.60  John  I  >oerfer,  Eisenhower's  first  appointee  to  the  FCC, 
had  worked  closely  with  this  organization;  other  administration  ap- 
pointees, including  Kuykendall  at  the  Power  Commission,  had  also 
been  active  in  this  group.  As  a  past  president  of  NARUC— 1945- 
1040 — George  McConnaughey  was  well  known  in  association  circles 
and  the  membership  warmly  endorsed  him.61  To  this,  McConnaughey 
could  add  the  endorsement  of  the  Republican  National  Committee.62 

Finally,  the  common  carrier  segment  of  the  FCC-regulated  indus- 
tries knew  McConnaughey  well,  and  there  is  every  reason  to  believe 
that  the  telephone  industry  endorsed  his  selection.  Following  his  serv- 
ice on  the  Ohio  commission,  McConnaughey  had  turned  advocate  for 
the  interests  he  once  had  regulated.  By  1950,  the  firm  with  which  h^ 
was  associated  listed  the  following  as  client-:  Ohio  Bell  Telephone 
Co.:  Cincinnati  &  Suburban  Bell  Telephone  Co.;  Ohio  Associated 
Telephone  Co.;  Ohio  Consolidated  Telephone  Co.;  Northern  Ohio 
Telephone  Co.;  National  Gas  &  Oil  Corp.;  Central  Ohio  Light  & 
Power;  and  West  Ohio  Gas  Co.'  On  at  least  two  separate  occasions, 
Mc(  Jonnaughey  had  represented  public  telephone  utilities  in  successful 
legal  actions  to  secure  rate  increases.  I  reorge  McConnaughey's  entire 
legal  background  was  in  regulatory  law.  Senator  Bricker,  who  was 
certainly  voicing  the  viewpoint  of  the  administration,  felt  strongly 
that  the  nominee's  "past  experience  with  telephone  and  telegraph 
[would  |  stand  him  in  good  stead  during  bis  work  on  the  Commis- 
sion."68 Other-  were  not  so  certain  that  this  utility-regulator-turned- 
utility-advocate  should  again  be  appointed  a  regulator. 

When  the  Senate  reconvene.]  niter  the  November  election-,  it  - 
became   apparent    that    there    would   be   no   quick   action    on    McCon- 
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of  Florida,  would   testify:  "I  .  .  .  did  what   t  could  to  help  pet    Mr    M  i 
support  of  the  Democratic  commissioners  throughout  tiio  United  States  when 
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naughey'a  confirmation.  The  elections  had  given  the  Democrats  clear 

majorities  in  both  houses,  and  a  decision  was  made  by  the  Senate 
I  democratic  Policy  <  Jommittee  that  no  ad  ion  would  be  taken  on  "con- 
troversial" nominations  until  the  new  Senate  was  organized  in  Jan- 
uary.61 Aside  from  problems  of  potential  conflict  of  interest,  Mc- 
aughey's  nomination  was  controversial  for  one  other  reason.  Two 
days  before  his  Senate  hearing,  the  press  disclosed  that  a  White  House- 
inspired  "jobs  for  Republicans"  program  required  recruitment  of 
►nnel  within  the  "framework  of  the  Republican  Party.-' 
onnaughey  had  been  listed— along  with  Doerfer — as  the  person  to 
n  these  matters  at  the  PTC.07  Although  Bricker  easily  secured 
M  Connaughey  a  prompt  hearing  and  prompt  committee  approval, 
with  all  the  Democrats  abstaining,68  he  was  powerless  when  the  nomi- 
>n  reached  the  floor. 

I  democratic  leader  Lyndon  Johnson,  of  Texas,  objected  to  considera- 
tion on  the  technical  grounds  that  Executive  nominations  must  be  in- 
troduced at  Senate  executive  sessions.  Since  this  was  a  special  legis- 
late >  called  only  to  consider  the  censure  of  Senator  Joseph 
M<  (  Jarthy,  no  action  could  be  taken  unless  the  rules  were  unanimously 
waived.69  McConnaughey  would  have  to  wait  until  January.  In  the 
meantime,  he  could  continue  to  serve  as  FCC  chairman  but  on  an  in- 
terim basis  with  "his  every  move  watched"  by  the  Democrats.70  The 
Senate  can  delay  a  confirmation  as  well  as  reject  it  and  in  McCon- 
naughey's  case,  the  former  method  was  used. 

When  the  S4th  Congress  convened  on  January  fi.  1955.  Democrat 
Warren  Magnuson,  of  Washington,  replaced  "Republican  John  Bricker, 
of  Ohio,  as  chairman  of  the  Senate  Interstate  and  Foreign  Commerce 
Committee.  President  Eisenhower  resubmitted  the  nomination  of 
George  McConnaughey.  Once  again,  the  administration  experienced 
problems  in  the  Senate  with  its  selections  for  the  FCC:  for  nearly  7 
weeks,  nothing  happened.  Then,  on  February  23, 1055,  the  Senate  com- 
mittee held  a  hearing  on  the  nomination. 

For  an  entire  day.  the  nominee  was  subjected  to  "withering  inter- 
rogation" on  a  wide  ran<re  of  topics  by  Democratic  members  of  the 
committee:  more  than  once,  the  atmosphere  grew  heated.71  For  the 
part,  McConnaughey  could  respond  to  questions  concernino:  FCC 
policy  by  claiming  lack  of  information  or  by  promising  study  of  the 
isoie:  lie  was.  after  all.  not  familiar  with  all  the  various  policies  of 
the  Commission.  Regarding  the  Edward  Lamb  hearings  which  had 
been  continuing  for  months,  McConnaughey  could  state  that  he  had 
not  be^n  on  the  Commission  when  that  matter  had  been  initiated.  But 
on  the  matter  of  his  relationship  with  the  telephone  industry,  no  such 
avenue  was  available. 

\  league  of  consumers  in  Chicago  was  concerned  about  McCon- 
nncrfions  with  the  telephone  industrv.  Tts  acting  chair- 
man. Harry  "R.  Booth— a  former  Chief  of  the  FCC  "Rate  Division— 
appeared  at  the  hearing  to  testify  against  confirmation.  According  to 
■.  the  American  Telephone  &  Telegraph  Co.  and  its  subsidiaries 
controlled  85  percent  of  all  local  telephone  business,  almost  100  per- 
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rent  of  all  interstate  and  90  percent  of  all  intrastate  long 
business.  A.T.  &  T.'a  manufacturing  subsidiary  provided  all  supplies 
and  installations  to  the  company.72  The  FCC,  Booth  continued,  had 
broad  regulatory  powers  over  the  telephone  industry,  including 
establishment  01  rates,  the  regulation  of  accounts  and  exti 
services,  approval   of  consolidations,  as  well   as  special    factfinding 
responsibilities  delegated  by  Congre 

The  former  FCC  staff  member  reminded  the  committee  that,  at  that 
time,  there  was  pending  against  A.T.  &  T.  an  antitrust  suit  which 
sought  t<»  divest  the  company  of  it^  ownership  of  Western  Electric.73 
A.T.  &  T.  owned  99  percent  of  Ohio  Bell,  and  some  30  percent  <>t 
Cincinnati  &  Suburban.74  George  McConnaughey  was  closely  asso- 
ciated with  the  telephone  industry  and  had  represented  both  ■ 
panies  in  rate  cases.  By  McConnaughey's  ov  n  admission,  nearly  one- 
half  of  his  total  income  as  a  lawyer  had  come  from  the-.'  two  com- 
panies; some  s::;.i:mm  was  paid  in  1  year  either  to  McConnaughey  or 
his  firm  by  these  t  wo  ut  ilit  ies  for  legal  sen  ices.  When  Senator  Estes 
Kefauver  asked  McConnaughey  if  he  had  "believed  in"  his  clients 
eases,  the  nominee  re-ponded  that  he  "hoped  so."76  Booth  was  nnim- 
sed  by  the  fact  that  McConnaughey  had  never  represented  A.T.  & 
T.  itself,  and  had  never  practiced  before  the  ¥('('.  The  representative 
of  Utilities  Users  League  concluded  : 

"It  would  not  be  fair  to  the  public,  even  if  he  were  uot  to  participate  in  matters 
involving  A.T.  &  T.  problems,  for  they  are  entitled  t<>  the  active  protection  of 

the  chairman  of  the  FCC.  The  public  could  never  be  cert ;i in  that  his  influence 
directly  or  indirectly  had  not  been  exercised  to  deprive  them  of  the  full  measure 
of  Federal  protection  r<>  which  they  are  entitled.  *  *  *"  " 

Others,  too,  wondered  about  how  vigorously  McConnaughey  would 
represent  -the  public  interest  in  telephone  regulation.  Senator  Kefauver 
declared  that  McConnaughey  was  the  first  FCC  appointee  who  pre- 
viously had  been  an  advocate  for  those  interests  which  he  would  now 
be  regulating.  Senator  Bricker  angrily  denied  this,  pointing  out 
three  instances  where  Presidents  Truman  and  Roosevelt  Darned  men 
with  similar  backgrounds  to  the  FCC.78  Following  additional  testi- 
mony concerning  the  monopoly  aspects  of  A.T.  &  T.,  Chairman 
Magnuson  adjourned  the  hearings  to  "let  the  dust  settle  for  a  few 
clays."  n 

The  doubts  concerning  McConnaughey  were  serious  and  went  to 
the  heart  of  the  question  of  how  close  the  relationship  should  be  be- 
tween the  regulator-  and  the  regulated.  Bui  there  were  no  specific 
charges  against  McConnaughey  other  than  the  fact  that  his  back- 
ground and  philosophy  were  close  to  the  interests  which  he  would  now 
have  to  supervise.  No  one  questioned  his  administrative  ability  and 
general  competence. 

The  broadcasting  industry  had  also  been  uneasy  about  McCon- 
naughey's background,  but  for  a  different  reason.  The  industry  was 

"McConnaughey  Senate  bearings,  1955,  pp.  21   22. 
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itive  about  the  possibility  that  "common  carrier"  regulatory 
philosophy  might  be  applied  to  them;  they  were  not  subject  to  rate 
regulation  as  was  the  telephone  industry.  Again  and  again,  they  had 
to  be  assured  that  McConnaughey  was  ■  "free  enterpriser,'3  and  they 
.  comfort  in  bis  frequent  statements  that  lie  believed  in  "as  few 
controls  as  possible."80  When  his  appointment  was  first  announced, 
a  communications  lawyer  complained  to  a  Western  Union  representa- 
tive that  the  FCC  was  getting  "another  common  carrier  man'9  rather 
than  a  "dyed-in-the-wool  broadcaster."  "Oh.  I  wouldn't  worry,"  the 
w  tern  Union  man  reportedly  responded,  "They  all  become  broad- 
caster  minded  mighty  fast."  M 

Following  McConnaughey's  hearing,  the  situation  cooled  for  2 

-  until  the  committee  reported  out  the  nomination  on  March  10. 
\"  <»niniittee  vote  was  recorded,  and  Chairman  Magnuson  simply 
said  that   it   hail  been  "hanging  lire   for  a  long  time,  and  it   was  only 

to  the  FCC  i<>  get  it  moving."  M  Without  a  word  of  dissent,  and 
after  a  delay  of  :>  months.  George  McConnaughey  was  confirmed  by 
the  Senate  on  March  11. 1055. 

■  Broadcasting,  Maj  16,  l '■••">."'..  i>.  22. 
Oct.  4,  1954,  p.  ."2. 
Washington  Post,  Mar.  10,  1955,  p.  2. 


(  ii  \i>n  k  Five 

Eisenhower  Selects   Democrats 

(1955) 

"Since  this  Is  a  'Democratic  vacancy,'  we  Democrats  have  a  special  Interesl  In 
seeing  it  well  filled." — Senator  Paul  H.  Douglas,  Democrat  of  Illinois.  April  4, 
L955. 

It  was  the  odor  of  death  which  at!  racted  the  at  tent  ion  of  the  ho 
keeper  to  the   upstairs  room   where  the  "decomposed    remains"  of 
Richard  A.  .Mark  were  discovered  in  1963.  Miami  police  estimated  that 
lie  had  been  dead  for  5  to  s  days.  Forty  cents  in  pennies  and  nickles 

and  dimes  were  piled  in  neat  stacks  next  to  Mack's  sheetless  bed;  for 
months  he  had  been  living  off  handout-  from  friends  awaiting  the 
legal  release  of  about  $10,000  left  to  him  by  his  father.  Mack,  who  had 
once  moved  in  the  highest  Washington  circles,  died  v^vy  much  alone 
in  a  skid-row  room  lent  to  him  by  a  friend.  His  death  ended  years  of 
occasional  confinement  for  the  chronic  alcoholism  which  had  more 
than  once  delayed  his  Federal  trial  on  charges  of  accepting  a  bribe. 
The  54-year-old  former  Communications  Commissioner  died  of  "nat- 
ural causes"  in  L963.2 

Hut  all  of  that  was  unforeseen  8  years  before,  in  1955,  when  Mack 
was  a  member  of  the  Florida  Railroad  &  Public  Utilities  Commis- 
sion. At  that  time.  "He  always  had  a  bandbox  clean  look,  lie  wore 
clothes  smartly:  straight  black  hair,  combed  back  with  never  a  strand 
out  of  place,  was  one  of  his  trademarks.5"  The  likeable  Richard 
Mack  had  married  well,  and  lived  well.  His  future  was  bright — the 
year  before,  there  had  been  talk  of  his  being  the  I  democrat  ic  candidate 
for  Governor.4  From  almost  the  first  meeting,  everybody  called  him 
"Richie.** 

Mack  had  been  interested  in  a  Federal  appointment  for  years.  In 
1951,  he  had  approached  his  Senators.  Spessard  L.  Holland  and 
George  A.  Smathers,  about  a  vacancy  on  the  Interstate  Commerce 
Commission.  Both  Senator-  recommended  him  to  President  Truman. 
Later  that  same  year,  he  was  supported  again  for  appointment  but 
this  time  to  the  F<  deral  Power  Com  mission.3 

Neither  campaign  was  successful.  With  the  election  <>f  Eisenhower. 
Mack's  chances  diminished.  As  a  registered  Democrat,  Mack  would  at 
the  very  least  have  to  wait  until  a  Democratic  vacancy  materialized. 
On  June  30,  L955,  Democratic  Commissioner  Frieda  B.  Hennock's 
term  on  the  FCC  would  expire.  At  that  time,  there  were  four  Repub- 
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licans  <>n  the  Commission.  The  law,  which  barred  t hr  appointment  of 
another  Republican,  did  no4  require  the  naming  of  a  Democrat  to  this 
Beat :  Presiaenf  Eisenhower,  following  the  example  of  President  Tru- 
man, could  have  filled  the  minority  seal  with  an  "Independent"  or  with 
a  im  rson  \\  ho  was  only  nominally  a  member  of  the  other  party.  But  in 
.  both  houses  of  Congress  were  controlled  by  the  Democrats  and 
tic  leadership  of  the  Senate  Commerce  Committee  "in- 
sisted"  on  the  appointment  of  a  "real  Democrat"  rather  than  an 
enhower  I  temocrat's  or  an  "Independent."  Certainly,  there  was  no 
deration  given  to  the  possibility  of  reappointing  Truman  hold- 
■  I  [ennock. 

'  :  nerally  considered  to  be  the  F( '( J's  "most  militant  member,"  Corn- 
oner  ilennock  had  fought  for  the  reservation  of  VHF  stations 
lucational  television,  which  meant  that  fewer  stations  were  avail- 
able  for  commercial  broaacasting;  she  had  "harshly  attacked"  the  net- 
works as  monopolies.8  She  was  also  the  lone  dissenting  vote  against  an 
s^<>  million  rate  boost  for  A.T.  &  TV  In  addition,  Hennock  was  a 
highly  partisan  Democrat  from  New  York. 

For  those  reasons,  everyone  assumed  that  she  would  be  replaced  and 
campaigns  for  her  seat  were  mounted  early.  A  year  before  the  vacancy 
was  due  to  occur,  possible  successors  were  beino-  mentioned  in  the  press; 
almost  all  were  southern  conservative  Democrats.8 

Among  the  first  to  be  considered  was  Richie  Mack  of  Florida.  The 
moving  force  behind  Mack's  campaign  was  Jerry  W.  Carter,  an  expe- 
rienced hand  at  matters  like  this.  After  serving  20  years  as  a  member  of 
the  Florida  regulatory  commission.  Carter  was  an  immensely  influen- 
tial figure  in  the  National  Association  of  Railroad  and  Utilities  Com- 
missioners (NARUC).®  Since  the  administration's  policy  was  to  con- 
sult this  association  on  regulatory  appointments,  Carter  could  work 
quite  effectively  in  a  familiar  arena  on  Mack's  behalf.  As  he  had  done 
many  times  before.  Carter  organized  his  friends  throughout  the  coun- 
try  in  support  of  Mack's  appointment.10  Mack  had  been  the  beneficiary 
of  Carter's  friendship  in  the  past:  when  Carter  resigned  his  seat  on 
the  executive  committee  of  NARTJ(  J,  he  asked  the  committee  to  appoint 
Mack  in  his  place  which  they  "kindly  consented"  to  do.  Just  before  his 
selection  for  the  FCC,  Carter  "finally  promoted"  Mack  to  second  vice 
president  of  the  organization.  As  far  as  the  FCC  appointment.  Carter 
later  stated  that  he  pulled  "undercover  whatever  wires"  he  could  for 
his  colleague  from  Florida.11 

If  was  probably  Carter  who  contacted  Eugene  Lausfhlin,  chairman 
of  the  Connecticut  Public  Utilities  Commission  and  a  former  XARTJC 

? resident:  according  to  a  later  White  House  investigation,  it  was 
AUghlin  who  had  originally  brought  Mack  to  the  attention  of  Gov- 
ernor Adams.12  Carter  had  one  close  friend  who  was  certainly  in  a 
position  to  be  of  assistance:  Chairman  George  C.  McConnau^hey  of 
the  FCC.  They  had  known  each  other  for  years.  Only  a  few  weeks 
earlier-  -when  McConnaujrhey's  confirmation  had  booked  down  in  the 
Senate  Carter  quietly  moved  into  action  and  did  all  he  could  to 
m  the  nomination  out  of  committee.1'  Some  suggested  that  McCon- 

'  Broadcasting.  Mm  9,  1956,  p.  27. 
7  Labor.  Mnv  14.  1955. 
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naughey  reciprocated  fche  favor  by  taking  a  serious  and  sympatl 
Look  at  ( Jarter's  candidate  for  the  V( '( '." 

Somewhere  along  the  line,  a  decision  had  been  made  in  the  White 
House  to  till  the  Eiennock  scat  with  a  Democrat  from  either  Florida 
or  some  other  southeastern  State.  Florida  was  politically  appealing 
to  the  administration :  Eisenhower  had  carried  the  State  m  L952  and, 
;n  P.t.M.  Florida  had  elected  its  first  Republican  Congressman  in  mem- 
Dry.  In  early  L955,  the  report  reached  Senator  Holland  that  the  ad- 
ministration was  seeking  a  qualified  Floridian  Tor  possible  appoint- 
ment to  the  FCC.  Holland  immediately  got  in  touch  with  Charles 
Willis  at  the  White  House  who  confirmed  the  report.  For  further  de- 
tails, Willie  k  ferred  the  Senator  to  Chairman  McConnaughey.  Mc- 
Connaughey  was  \  ery  fa  mi  liar  with  the  status  of  the  appointment  and 
told  Holland  that  Mack  was  one  of  several  who  were  then  under  seri- 
ous consideration.  The  FCC  chairman  further  indicated  that  he 
planned  on  inviting  Mack  to  Washington  to  "determine  his  qualifica- 
tions and  his  ability  to  lit  into  the  Commission."  1S 

Later,  the  Washington  Post  editorialized  that  there  was  "nothing 
in  Mr.  Mack's  past  which  [qualified]  him  in  any  way  for  appointment 
to  the  FCC."  Ie  Nothing,  it  should  have  been  added,  except  influential 
friends  who  had  always  helped  Mack  along  in  his  career.  Maturing  in 
the  old  school  of  Florida  politics.  Mack  understood  the  importance 
of  the  exchange  of  favors:  as  the  president  of  Florida  Power  &  Light 
Co.  put  it.  State  commissioner  Mack'  was  "fair  and  easy  to  talk  to. 
Mack  formed  his  lasting  friendships  in  the  Sigma  Nu  fraternity  house 
at  the  University  of  Florida.  In  1932,  he  received  his  degree  in  busi- 
ness administration  and  then  spent  3  years  selling  insurance  in  Tampa. 
In  1906.  he  married  the  daughter  of  the  founder  of  the  Tampa  Tribune. 
About  the  same  time.  Mack  moved  to  Miami  and — through  the  efforts 
of  friends — became  a  "credit  manager."  With  the  entry  into  World 
War  IT.  Mack  was  commissioned  a  second  lieutenant  and  ordered  to 
report  to  the  Pentagon,  where  he  worked  in  personnel  matters  for  the 
duration  of  the  war.18 

Discharged  as  a  lieutenant  colonel  in  1946,  Mack  kept  an  "elementary 
set  of  books"  and  managed  the  office  of  a  company  which  supplied  rock 
for  road  building  purposes.19  The  company  was  owned  by  a  life-lone: 
friend,  Perrine  Palmer,  who  also  happened  to  be  mayor  of  Miami. 
Richie  Mack  was  making  about  $125  a  week  when  a  vacancy  developed 
on  the  Florida  Railroad  and  Public  Utilities  Commission.20  The  gov- 
ernor was  having  some  difficulty  fillingthe  position  which  paid  $7,500 
per  year,  and  Mack's  friend.  Mayor  Palmer,  recommended  him  for 
the  appointment.21  Presumably,  his  selection  was  the  result  of  polil  ical 
influence  alone;  do  one  suggested  then  that  Mack  had  any  qualifica- 
tions to  be  one  of  Florida's  three  regulatory  commissioners.21 

1  [e  gol  the  job,  and  later  won  two  statewide  elections.  In  his  new 
ofiice  with  broad  responsibilities  over  all  public  utilities  in  the  State, 
Mack-  remained  accessible  to  his  friends.  In  one  instance.  Commissioner 
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M  b  "put  in  b  good  word"  with  the  telephone  company  which  then 
transferred  its  Miami  construction  business  from  a  Georgia  firm  to 
the  company  of  Mayor  Palmer.  Palmer  estimated  thai  the  contracts 
were  worth  approximately  s^  to  sin  million  over  a  6-year  period.  Of 
course,  Palmer  never  demanded  Muck's  vote.  Instead,  Palmer  tried 
"to  impress  upon  [Mack]  how  I  felt  about  the  matter.  I  do  not 
think  *  *  *  [  would  ever  be  so  presumptuous  to  go  and  ask  any  public 
official  to  vote  in  a  certain  manner  on  a  certain  subject.  I  think  I  would 
go  to  him  and  explain  how  1  felt.'5 

Commissioner  Mack  was  quite  sensitive  about  how  his  friends  felt. 
-  as  a  State  regulator,  Richie  Mack  wanted  to  move  up  to 
the  national  Mine. 

Toward  that  end.  Mack  journeyed  to  Washington,  D.C.  to  be  inter- 
view, d  by  the  Chairman  of  the  FCC  McConnaughey  and  Mack  were 
not  strangers  as  they  had  often  met  at  NARUC  conventions;  but  they 
hardly  friends  either.24  Followingthe  interview,  McConnaughey 
med  Senator  Holland  that  he  was  favorably  impressed  with 
.">  qualifications  and  from  then  on,  the  FCC  Chairman  was  an 
active  advocate  (){"  Mack's  appointment.  McConnaughey  also  correctly 
concluded  that  Mack  would  "lit"  into  the  Commission;  more  than 
once.  Commissioner  Mack  was  heard  to  speak  "feelingly  of  his  in- 
debtedness to  Chairman  McConnaughey  for  his  appointment  to  the 
Commission."28  It  was  not  in  Mack's  nature  to  forget  those  who  had 
helpful.  When  the  White  House  called  McConnaughey  over  to 
discuss  the  appointment,  he  endorsed  Mack  without  qualification.26 

Mack  made  a  total  of  three  trips  to  Washington  during  the  spring 
of  1955.  While  there,  he  used  Senator  Holland's  office  as  a  "base  of 
Mining  those  visits,  he  saw  Charles  Willis  at  the  White 
House  and  stopped  by  the  YCC  to  see  another  NARUC  acquaintance, 
Commissioner  John  Doerfer.27  When  Mack  returned  to  Florida, 
McConnaughey  kept  in  touch  by  long-distance  phone:  in  April,  the 
Chairman  called  Mack  four  times — twice  in  a  single  day.  Later, 
>nnaughey  testified  that  he  had  placed  the  calls  to  make  sure  that 
Mack  would  be  able  to  begin  serving  when  Ilennock's  term  expired.28 
The  explanation  is  unconvincing  since  no  decision  was  reached  on 
Mack's  selection  until  the  second  week  in  May.29  First,  there  were 
other  strong  contenders^  indeed,  at  least  one  person  declined  the  offer  of 
appointment.30  Second,  aside  from  McConnaughey,  Mack's  political 
sponsorship  was  essentially  Democratic  in  nature;  Mack  would  later 
deny  that  he  had  supported  Eisenhower  in  1952.31  For  this  or  some 
Dther  reason,  Florida's  only  GOP  congressman,  William  C.  Cramer, 
withheld  his  endorsement.82  But,  after  "lengthy  and  numerous  conver- 
sations," Cramer  finally  agreed  in  order  that  the  administration  might 
_mi/.e  the  great  contribution  made  by  the  State  of  Florida  to 
President  Eisenhower's  victory  in  1952.'' 33  Once  committed — however 
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reluctantly — Representative  Cramer  informed  the  White  House  that 
he  desired  to  be  included  in  any  visit  Mack  made  there;  the  ( Jong] 
man  also  wanted  to  l4make  sure"  that  no  photographs  would  be  taken 
of  Mack  with  the  Florida  Democratic  senators.  '  The  Republican  Na 
tional  Committee  had  already  submitted  its  written  "no  objection," 
and  the  Florida  Democrats  cor  Eisenhower  organization  added  its 
endorsement . 

The  select  ion  was  firm  by  May  10,  L955,  ai   which  time  Governor 
Adams  asked  thai   no  announcement   he  made  until  a   full  field    I 
investigation  was  completed.  '  Within  -J  weeks,  full  security  c 
was  received  and  the  nomination  of  Richard  A.  Mack  to  the  Federal 
Communications  ( Commission  was  announced. 

Hearing  of  the  select  ion,  Mayor  AJbe  Axonovitz  of  Miami  registered 
one  of  the  few  negative  comments  on  the  nominee  himsel  I' :  "I  f  Richard 
Mack,  during  his  several  term- of  [  State  |  office,  has  done  anything 
to  justify  the  reward  of  elevation  for  public  service,  I  would  like  to 
know  about  it." 37  While  delighted  at  the  retirement  of  Hennock. 
Broadcasting  not  surprisingly  bemoaned  the  appointment  of  still  an- 
other "common  carrier"  regulator  to  I  he  commission. 18  The  new  -paper 
of  the  railroad  brotherhood-  editorialized  that  all  that  was  known 
about  Mack  was  his  "close  connection"  with  NtARUC  whose  mem- 
bership, for  the  most  part,  was  "under  the  thumbs  of  the  power  trust, 
gas  trust,  and  telephone  trust.*" 

Finally,  there  were  a  few  scattered  criticisms  of  the  administra- 
tion's failure  to  reappoint  Frieda  Hennock  who  was  a  "thoroughly 
independent"  FCC  commissioner.40  But,  in  general,  the  Florida  regu- 
lator was  an  unknown  quantity  and  the  reaction  to  his  selection  was 
ambivalent.  The  Senate  Commerce  Committee  allowed  1<>  minute-  Pu- 
bis hearing.  Senators  Holland  and  Smathers  testified  that  Mack  was 
a  "wonderful  young  man"  who  was  "exceedingly  clean  and  thoroughly 
honorable."  The  nominee  declared  that  he  believed  that  "regulation 
should  be  at  the  lowest  possible  level"  41,  and  the  examining  Senator- 
uttered  not  a  "single  harsh  word"  against  him.41'  lie  was  confirmed 
unanimously  the  next  day. 

The  same  day  that  Richie  Mack  breezed  through  his  hearing,  the 
Senate  Commerce  Committee  was  taking  a  much  closer  look  at  an- 
other Eisenhower  nominee.  The  51-year-old  William  C.  Kern  of  In- 
diana was  the  President's  choice  for  appointment  to  an  upcoming 
vacancy  on  the  Federal  Trade  Commission.  Like  Mack.  Kern  was  nom- 
inated to  a  seat  which  could  not,  by  law.  be  filled  by  a  Republican. 
But  unlike  Mack,  Kern  was  not  accompanied  to  his  hearing  by  power- 
ful Democratic  sponsors;  instead,  the  opening  witness  opposed  tine 
nominee  in  no  uncertain  term-. 

Senator  Herbert  IT.  Lehman,  Democrat  of  Xew  York,  declared  that 
he  did  not  know  the  nominee  personally,  nor  was  he  familiar  with 

"Willis  to  I^m  Sbanley,  May  12.  1955.  DDELGFG  Q.  (Misc.) 
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Kern's  news  on  basic  policy  matters.  The  Senator  did  know,  however, 
that  Kern's  qualifications  "pale  and  grow  dim  by  comparison  with  the 
qualifications  of  the  man  *  *  *  whom  the  President  has  named  him  to 
up!  >ner  James  M.  Mead."  43 

I.,  rn.in  who  had  never  previously  opposed  a  nominee  before  a 
committee  of  which  he  was  not  a  member— stated  that  it  was  not 
merely  political  disagreement  which  prompted  Ids  appearance;  tins 
not  an  appointment  to  a  position  in  the  executive  branch.  This  was 
instead  a  nomination  to  an  independent  agency:  "A  member  of  the 
Iir  does  n«'t  serve  at  the  pleasure  of  the  President.  ITe  is  not  an 
agent  of  the  President's  will."44  In  order  to  guarantee  its  independ- 
ence from  the  executive,  the  Senator  continued.  Congress  provided 
that  t  ie  Commission  should  have  no  more  than  three  meml)ers  from  a 
single  party.  The1  purpose  of  this  provision,  according  to  Senator  Leh- 
man, was  t<>  ••insure  minority  representation  *  *  *  not  minority  repre- 
sentation in  theory,  but  minority  representation  in  fact."  Lehman  be- 
d  that  the  spirit  of  the  law  was  not  satisfied  if  the  nominee  is  a 
"registered  member  of  the  minority  party,  or  even  if  he  simply  asserts, 
>nd  power  of  contradiction,  that  he  is  a  member  of  the  minority 
party." 

Rather,  minority  members  should  be  "dedicated  to  the  social  and 
economic  viewpoint  of  the  minority  party."  45  Others  had  already  pub- 
licly questioned  nominee  Kern's  Democratic  Party  credentials:  Rep- 
resentative Wright  Patman  had  labeled  him  a  "pseudo"  Democrat, 
and  Representative  Emmanuel  Teller  had  pointed  out  that  Kern  had 
been  "selected  because  of  Republican  sponsorship."46  It  was  well- 
known  that  there  had  been  no  consultation  with  Democratic  congres- 
sional leaders  over  this  selection.47 

Senator  Lehman  had  two  additional  concerns.  First,  he  noted  that 
the  direction  of  the  FTC  had  changed  "in  tone  and  temper*  since 
ard  Howrey  had  assumed  the  chairmanship  in  1953:  the  Eobin- 
Bon-Patman  Act  was  not  beinir  vigorously  enforced.  Chairman  Howrey 
had  endorsed  a  report  which  favored  a  weaker  antitrust  policy,  and 
not  a  sinirle  action  on  mergers  had  been  initiated  since  Howrey  reor- 
ganized the  FTC  a  year  earlier.  With  "this  trend  in  full  swinof.'' 
Lehman  believed  that  the  loss  of  James  Mead  to  the  Commission 
could  not  '•safely'5  be'endured.48 

S  'lator  Lehman  maintained  that  there  was  one  final  "hitch"  to 
Kern's  appointment.  A  year  earlier.  Chairman  Howrev  had  pro- 
mot  ed  Kern  to  the  position  of  Deputy  Director  of  the  FTC  Bureau 
of  Litigation,  which  had  responsibility  for  all  prosecutions  initiated 
by  the  Commission.  Hence,  it  was  Lehman's  opinion  that  Kern  would 
be  legally  required  to  disqualify  himself  on  "many,  if  not  most"  cases 
which  would  come  before  him  as  a  Commissioner.  Therefore,  even  if 
he  were  a  "vigilant  advocate  of  the  liberal  viewpoint,*'  Kern  would  be 
unable  to  act  in  many  instances.49 

When  the  Senator  from  New  York  finished  his  devastating  assault, 
the   committee   turned   to  the  nominee.   Kern,  obviously  somewhat 
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shaken,  characterized  bis  record  as  "honorable"  it'  not  "earth  shak- 
ing."*0 Letters  submitted  on  his  behalf  pointed  out  thai  Kith'-  fat  her 
unquestionably  had  been  a  member  of  the  I  temocraJ  i<-  Party:  He  had 
run  for  Vice  President  with  William  Jennings  Bryan,  and  he  had 
been  Democratic  leader  of  the  Senate  from  L911  to  L917.  [n  addition, 
Kern's  brother  was  still  serving  as  Chief  Judge  of  the  I  .S.  I 
Court;  he  had  been  initially  appointed  to  the  court  by  President 
Franklin  Delano  Roosevelt.63  A.s  a  career  bureaucrat,  Kern  himself 
was  precluded  by  the  Hatch  A--t  from  involving  himself  in  partisan 
political  activities.  While  he  had  no  political  credentials,  Kern  did  have 
■i  bachelor's  degree  from  Pi  aceton,  a  master's  from  Columbia,  and  a 
law  degree  from  Harvard.  He  also  had  rather  extensive  knowledge  of 
the  Federal  Trade  Commission,  hai  i  on  its  staff  almost 

tinuously  since  1941 ;  all  of  his  effii  ad  been  "excellent." 

The  hearing  did   ao\   <  nd   !  here.   A:    :  :   of  ( Jomn 

Mead,  former  FTC  v  Stephen  J.  Spingarn  appeared  to 

offer  his  legal  op  oblem  of  disqualification.     Spin 

i_l"  1 1 1  it  would  rious  handicap  which  might  inv<  many 

as  300  cases.  Mori  >     r,  since  antitru  ally  lasted  for  ; 

Usability  might  continue  throughout  Kern's 
gam  could  not  close  without  volunteering  an  additional  commei 
the  able  nominee:  Kern  had  been  hand-groomed  by  Howrey,  who 
promoted  him  to  the  top  levels  of  the  FTC  staff. 

With  the  nomination  of   Kern,  Chairman    Howrey  <: 
that  he  selected  Commissioners  with  the  same  ease  that  he  appointed 
staff  members.  Some  months  before,   Howrey  had  dec  tat   he 

■  ted  Mead  off  the  Commission  at  the  conclusion  of  his  term  on 
September  25,  1955.  During  the  Eisenhower  administration,  the  - 
factory  completion  of  a  full  FBI  investigation  was  one  of  the  lasl 
steps  precedmg  a  final  decision  on  an  appointment.  Kern's  was  com- 
plete on  March  14,  L955;  on  the  same  day.  the  Republican  National 
Committee  submitted   —  written  approval. 

Even  before  that,   Indiana"-  two,  Republican  Senators,  Capehart 
and  Jenner,  had  filed  their  endorsements.     By  early  April  Chairman 
Howrey  was  pressing  for  the  nomination  to  be  sent  promptly  t< 
Senate.58  By  that  time,  the  White  House  was  getting  daily  reminders 
of  just  how  influential  a  man  James  -Mead  was. 

Mead  had  served  20  years  in  the  House  and  s  years  in  the  Senate 
before  being  appointed  to  the  FTC  by  President  Truman  in  L949. 
The  former  Senator  from  New  York  wanted  reappointment  even 
though  he  would  reach  the  mandatory  retirement  age  of  To  that 
coming  December;  he  failed  upon  his  many  friends  in  Congress  to 
help  him  secure  it.  In  April  and  May,  the  White  House  receii  ed  Lei  ters 
from  no  less  than  22  Senators,  including  most  of  the  Democratic 
leadership.  Chairman  Celler  of  the  House  Judiciary  Committee  and 
House  majority  Leader  McCormack  added  t  heir  endorsements,  A 
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tion  signed  by  five  of  the  largest  trade  associations  was  presented  to 
the  White  House  in  early  Maj 
The  heal  was  on.  All  of  this  had  been  anticipated  by  Chairman 

I  low  ivy.  I  [e  -poke1  again  with  Charles  Willis  of  the  White  House  staff. 

arch  was  conducted  to  determine  the  Longest  period  of  time  a 

nomination  had  been  announced  in  advance  of  a  vacancy,  and  it  was 

found  thai  an  NTjRB  appoint  nient  had  been  made  public  (>  months  in 
advance.  On  April  15,  L955,  Willis  ("based  on  my  conversation  with 
Ed  Howrey")  recommended  thai  Kern's  nomination  he  senl  to  the 
Senate  immediately  even  though  Mead's  term  would  not  expire  for 
;» lnniit  bs.'  ( rovernor  Adams  declined  to  follow  the  advice.  Finally,  on 
May  5,  Kern's  name  was  sent  to  the  Senate.  The  White  House 
explained  the  early  annnun.vineii!  by  saying  that  it  was  uncertain 
whether  the  Senate  would  be  in  session  when  Mead's  term  expired  in 
Septemb 

No  one  believed  that  for  a  moment.  Speaker  Sam  Rayburn,  a  friend 
of  Mead'-,  characterized  the  White  House  action  as  **a  cruel  thing, 
cruelly  handled."'-  Some  Senators,  including  Lehman,  decided  to 
oppose  Kern's  confirmation.  But  many  who  had  endorsed  Mead  had 
other  things  on  their  mind.  For  instance.  Senator  Smathers,  another 
Mead  "supporter,"  accepted  Willis'  explanation  that  the  "obstacle"  to 
reappointing  Mead  was  his  advanced  age.  In  a  letter  to  Willis, 
Smathers  stated  that  he  had  heard  "good  things  about  Mr.  Kern"  and 
"undoubtedly"  he  would  be  confirmed.  The  Senator  from  Florida  also 
added  :  "Many  thanks  for  the  help  on  the  Richard  Mack  case."  63  When 
Smathers  wrote  the  letter,  Mack's  selection  as  an  FCC  Commissioner 
was  99  percenl  firm. 

While  Mack  was  promptly  confirmed,  the  Senate  Commerce  Com- 
mittee put  off  any  vote  on  Kern  and  left  the  record  open  for  further 
comments.84  Quite  apart  from  Commissioner  Mead,  there  was  a  certain 
reluctance  to  confirm  Kern,  who  many  feared  might  be  guided  to  a 
great  extent  by  the  Chairman.  Kern  and  Howrey  both  belonged  to  the 
same  clul  ''  tropolitan  and  Chevy  Chase),  and  it  was  clear  that 
Kern  owed  his  rise  in  the  Trade  Commission  to  Howrey.  At  that  time, 
llownv  was  under  considerable  pressure  from  Congress  concerning 
his  wholesale  reorganization  of  the  Commission  staff  as  well  as  the 
genera]  direction  he*  was  setting  for  the  agency.  Now  to  supply  him 
with  another  vote  to  continue  his  policies  hardly  could  have  been  a 
pleasing  thought  to  some  Democratic  leaders.  The  Kern  nomination 
remained  in  committee  for  another  full  month.  Then,  in  an  extraor- 
dinary move,  Chairman  Magnuson  requested  from  Kern  a  list  of  all 
those  cases  in  which  he  pari  icipated  while  Deputy  Director  of  the  FTC 
Bureau  of  Litigation  and  all  those  cases  which  he  intended  to  dis- 
qualify hi ni-elf  if  appointed  to  the  Commission.  After  receiving  both 
ih«'  committee  reported  favorably  and  Kern  was  unanimously 
confirmed  by  the  Senate  on  July  21,  1'.' 

During  the  period  when  the  Kern  confirmation  was  stalled  in  com- 
mittee, it  i-  almost  certain  that  the  Senators  did  not  know  thai  llowrey 
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had  already  submitted  his  resignation  as  FTC  Chairman.     li 
according  to  Howrey's  associates,  the  matter  had  been  discussed 
the  White  House  as  early  as  January.  Howrey  formally  notified  the 
President  on  June  24,  L955.6:  As  of  thai  date,  I  low  ivy  had  ch 
the  commission   for  a  little  under  27  months,  and  over   I  yeai 
mained  of  his  7-year  term.  After  the  resignation  was  publicly  an- 
nounced in  early  August,  it  was  widely  assumed  that  a  "big  part*5  of 
the  reason  behind  his  early  departure  was  pressure  from  Demo 
in  Congress;  "repeatedly"  he  had  been  summoned  before  committees 
in  both  houses  to  defend  his  sweeping  staff  reorganization  an 
FTC  policies  \\  1 1 i < - 1 1 — it  wa  ••were  partial  to  big  busine 

Only  a  few  months  earlier,  the  House  Select   Committee  on  Small 
Business  aired  charges  that    Howrey  had   intervened  to  pn 
appeal  of  a  decision  whi<  h  was  l'a\  orable  to  a  former  client,  Fir< 
Tire  &  Rubber  ( '<>. 

Although  Howrey  had  disqualified  himself  on  the  commission  rec- 
ommendation, he  did  meet  with  the  solicitor  general  concerning  this 
matter;  the  fact  that  a  decision  was  made  net  to  appeal  tie' 
raised  certain  suspicions.  Howrey  responded  thai  he  had  simply 
presented  the  FTC  recommendation  that  an  appeal  should  he  I 
to  the  Supreme  Court,  and  that  the  final  decision  was  made  by  the 
solicitor  general  not  by  him.'     Critics  also  contended  that    Howrey 

-  "soft"  on  enforcing  laws  relating  to  price  discrimination.7    More- 
over, it  was  not  the  Democrats  alone  who  were  pressuring  Howrey. 
Members  of  his  own  party,  both  in  Congress  and  on  tin-  National 
Republican  Committee,  subjected  the  chairman  to  pressure  on  pal 
age  matters.  Finally,  their  were  the  ordinary  political  pressures  on 
pending  decisions ;  according  to  Howrey,  most  of  these  came  froi 
Hill  and  not  the  White  House.71  All  in  all.  it  was  a  trying  job  for  a 
man  who  had  given  up  a  "lucrative"  law  practice  to  accept  a  >. 
a  year  Government  position.72 

Political  pressures  probably  were  factors  in  his  decision  to  resign. 
However,  the  central  reason  was  that  Howrey  had  accomplished  what 
lie  had  set  out  to  do.  and  was  now  ready  to  move  on.  Indeed,  nearly 
a  year  before,  Howrey  was  de-iron-  of  a  higher  appointment  from 
President  Eisenhower.  In  October  L954,  there  wa.-  a  campaign  under- 
way to  have  Howrey  appointed  to  the  Supreme  Court:  his  legal  as- 
sistant volunteered  for  the  White  House  the  name-  of  the  "number 
of  leaders"  in  the  American  Bar  Association  who  endorsed  Howrey 
for  the  high  court.7  The  chairman's  friends  in  Shell  ( )il  and  Firest 
Tire  &  Rubber  were  again  ;i  ;tive  in  the  unsuccessful  effort.74  AJso,  there 
is  very  good  reason  to  believe  that  Howrey  never  intended  to  stay 
beyond  2  years,  and  that  the  White  House  fully  understood  that  when 
lie  was  first  appointed. 

Ml'or   Instance,   neltl        <  t  or   Senator   Byrd   «>f   Virginia   ha 

advance   word   of   Howrey's    resignation.    Secrest    Written    Responses;    Senator    Harrj    F. 
Byrd  to  Adams,  August  11,  1955,  DDEL,  GP  17.  Box  393. 
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A  few  weeks  after  he  lefl  the  commission,  Congressman  Wright 
Patman  asked  him  if  he  had  intended  t<>  serve  the  entire  term  when 
In-  was  selected.  Howrey  responded :  "Oh,  I  don't  know  whether  I  ex- 

•  d  t«»  or  not.  I  don'l  think  I  thought  about  it.*'  "  Patman  thought 

Bcalled  thai  Howrey  had  promised  to  serve  the  lull  term  rather 

than  simply  serving  long  enough  to  reorganize  the  FTC  by  placing 

the  right  people  in  the  right  positions.  Now  that  the  FTC  was  thor- 

ly  "Howreyized",  Patman  was  concerned  about  Howrey's  return 

to  .1  law  praci  ice  which  largely  was  before  t  hat  commission. 

id  indeed  accomplished  what  he  had  set  out  to  do.  When 
ippointed,  the  chairman  had  promised  to  "speed  up"  the  business 
:d  accomplished  that  :  for  the  first  time  in  many 
3,  the  docket  was  up  to  date.  When  he  had  taken  office,  32  cases 
<  which  had  been  briefed  and  argued)  had  been  awaiting  final  com- 
on  for  more  than  30  days.  When  lie  left  office,  there  was 
tgle  antimonopoly  case  and  only  one  false  advertising  case 
which  had  been  awaiting  a   commission  decision  for  more  than  a 
i  'in'  questioned  his  abilil  y  as  an  administrator.  In  his  let- 
f  resignation  to  tin1  President,  Howrey  also  declared  that  he  had 
"reorganized  the  commission  from  top  to  bottom."77  No  one  doubted 
either. 
The  staff  had  been  almost  totally  restructured  and  many  person- 
nel  changes  were  made.  But,  the  best  indication  of  ITowrcy's  far- 
reaching  influence  was  the  commission  itself.  Aside  from  the  chair- 
man.  Eisenhower  had  made  three  new  appointments  to  the  FTC; 
Howrey  played  an  instrumental  role  in  the  selection  of  two  of  them, 
and  was  closely  consulted  as  far  as  the  appointment  of  the  third. 
Howrey,  more  than  once,  also  played  a  negative  role  on  a  selection  by 
opposing  candidates  who  might  otherwise  have  been  appointed.  To  a 
er  extent  than  any  other  chairman,  before  or  since,  Edward 
Howrey  controlled  the  FTC:  few  could  disagree  with  the  remark 
that  the  commission — under  Howrey — was  composed  of  "one  giant 
and  four  pygmies."  :~ 

Howrey's  letter  of  resignation  to  Sherman  Adams  was  identical  to 
the  one  he  sent  the  President,  except  for  the  closing  sentence  which 
"]  recommend  that  Judge  Gwynne  be  named  Chairman  upon 
my  retirement."  7"  Doubtless,  there  were  other  discussions  with  ITowrey 
.-it  the  White  House  as  to  his  successor  as  chairman;  with  ITowrey  off 
the  Commission,  there  was  an  available  seat  for  a  new  appointee  who 
could  also  be  named  chariman.  As  far  asthe  Commission  itself.  Gwynne 
the  only  Eisenhower-appointed  "Republican  aside  from  the  de- 
[lg  Howrey;  in  that  sense,  his  selection  seemed  natural.  More  im- 
portant. Judge  Gwvnne — a  former  member  of  the  House  of  Repre- 
tives — was  well  liked  in  Congress.  Many  assumed  that  he  would 
receive  "more  friendly"  treatment  than  ITowrey  from  that  sector.80 
Sometime  be  fort4  August    1955,  Howrey's  recommendation  was  ac- 
cepted  and  Gwynne  was  notified  that  he  would  be  the  second  Eisen- 
hower chairman  of  the  Trade  Commission.  Tn  addition  to  Gwynne 
and  the  other  commissioners,  ITowrey  left  behind  him  "a  croup  of 
hand-picked  lieutenants"  who,  it  was  assumed,  could  "pretty  much 

7   Hearing,  House  Selecl  Committee  on  Small  Business,  November  2,  105.",  p.  201. 

York  Times,  March  '_'".  1953,  p.  1*;  Advertising  Age,  Aug.  8,  lit."),  pp.  1,  8. 
■   \.w  York  Times,  Aug.  11,  1055,  i>.  12 

Stephen  J.  Splngarn  testimony  ;it  Kern  Senate  Hearing,  1955,  p.  00. 
™  Howrey  t<>  Adams,  June  24.  1955.  DDEL,  OF  20B,  Box  10G. 
«  Business  Week,  Aug.  2o,  1955,  p.  74. 
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shape  the  activities  of  the  Commission."81  Judge  Gwynne,  the 
Chairman,  confirmed  the  fact  that  he  had  no  significant  staff  or  po 
changes  in  mind:  "We'll  go  along  as  we  have  in  the  past,  doing 
best  to  enforce  the  law."      Howrey  had  Left  his  mark  on  the  Trade 
Commission  for  years  to  come. 

Howrey  may  have  blocked  other  aspirants  for  his  Commission  seat, 
and  he  may  have  formally  approved  the  appointment  of  his  succi 
as  a  commissioner.83  But,  as  if  indicative  of  his  departure,  I!" 
role  of  the  actual  selection  of  Sigurd  Anderson  of  South  Dakota  was 
at  best  minimal.  Edward  Howrey  had  never  met  Governor  Anders 
therefore,  i  I"  I  low  pey  were  involved  at  all,  he  had  to  rely  on  the  judg- 
ment of  others. 

In  every  administration,  the  national  party  committee  expects  to 
play  an  important  role  in  patronage  matter-.  The  Eisenhower  admin- 
istration was  no  exception;  up  until  the  appointment  of  Audi  • 
the  Republican  National  Committee  had  been  consulted  on  the  ap- 
pointment of  all  four  Eisenhower  appointees  to  the  Trade  Commis- 
sion. However,  it  appears  as  though  members  of  the  RNC  played  an 
important  role  in  the  selection  of  only  Commissioner  Secrest  ;  Kern's 
appointment  can  l»e  traced  directly  to  Chairman  Howrey,  and  the 
genesis  of  Gwynne's  initial  selection  is  untraceable.  The  appointment 
of  Governor  Anderson  is  tin'  second  Eisenhower  -election  which  orig- 
inated with  a  member  of  the  Republican  National  Committee. 

Axe]  J.  Beck — who  later  became  a  Federal  district  court  judge  had 
been  serving  some  7  wars  as  Republican  committeeman 
South  Dakota.  A  successful  banker  and  lawyer,  Beck  was  one  o, 
first  organizers  of  the  Eisenhower  Presidential  campaign ;  at  one  point 
he  narrowly  missed  election  as  chairman  of  the  Republican  National 
Committee.  It  was  Axel  Beck  who  initially  suggested  Sigurd  Ander- 
son for  appointment  to  a  Federal  position.  With  the  concurrence  of 
Senator  Francis  ( Jase  of  South  I  >akota,  Beck  spoke  directly  wit  h  Sher- 
man Adams  who  had  met  Anderson  forthe  first  time  at  the  Governors' 
Conference  at  Gatlinburg,  Tenn.,  in  the  fall  of  L951.84  At  that  time 
Adams  was  Governor  of  New  J  [ampshire  and  Ajiderson  was  ( rovernor 
of  South  Dakota. 

For  Anderson,  the  governorship  was  the  culminat  ion  of  many  years 
of  toil.  Born  in  Norway  in  1904  he  emigrated,  at  the  age  of  2, 
his  parents  to  seek  the  promise  of  America.  His  early  years  were  n 
"constant  battle  against  a  Lack  of  funds."  Again  and  again  they< 
Norwegian  would  be  forced  to  discontinue  his  (ducat ion  for  the 
of  money.  But,  he  never  gave  up :  after  attending  a  smaller  college  for 
2  years  and  after  teaching  rural  school,  Anderson  graduated  Phi  Beta 
Kappa  from  the  University  of  South  Dakota  in  L931.  He  was  27.  lie 
then  returned  to  teaching  rural  schools  for  I  more  years  to  save  the 
necessary  funds  for  law  school.  With  the  help  of  odd  jobs,  hi»  finally 
secured  his  law  degree  from  the  University  of  South  Dakota  at  thi 
of  33 :  again,  he  graduated  with  honors.  For  the  first,  but  not  the  last 
time.  Anderson  set   up  hi-  own  practice  of  law  in  the  -mall  town  of 
Webster, S.  Dak.,  in  L937. 


■  [bid. 

--New  York  Times,  September^,  1 !'.".  i>.  13. 

arl  Kintner,  the  Republican  general  counsel  of  the  FTC,  had  Boughl  the  H 
and  he  doubted  whether  Bowre;  bad  t a  willing  to  approve  his  appointment   i 

Willi  Kinl  hit. 

84  Axel  J.  Beck  to  the  authors,  Apr.  n,  1973  ;  Interview  with  Anderson. 
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\   d<  rson  then  began  to  be  seriously  involved  in  Republican  polit  Les. 
W      tin  a  short  time  he  was  elected  county  attorney  and  served  in  that 
position  until  he  was  appointed  an  assistant  State  attorney  general  in 
L941.  The  war  interrupted  his  career,  and  lie  enlisted  in  the  Navy  where 
rved  for  3  years  both  in  the  United  States  and  in  the  western 
W'hm  he  ret  ired  from  the  service  he  held  t  he  rank  of  lieu- 
tenant commander.  He  returned  to  set  up  a  law  practice  in  Webster.88 
•  returning  veterans  were  in  a  very  good  position  to  run  for  pub- 
lic office,  and  bot  h  part  ies  were  anxious  to  add  to  t  heir  slates  men  who 
had  sen ed  «  it  h  disl  inct  ion  in  the  war  effort.  In  L9  ir>.  the  Republicans 
nominated  Anderson  for  attorney  general  and  he  was  subsequently 
■d  and  then  reelected  2  years  later.  At  that  time  the  position  of 
ml  was  considered  to  be  a  "natural  springboard"  for  the 
1  Dakota  governorship.86 

■     .  \   .  lerson  won  t  he  Republican  gubernatorial  primary  over  a 
field  of  five  candidates.  He  was  governor  when  the  1952  Presidential 
primaries  were  being  held  in  South  Dakota  as  well  as  elsewhere.  An- 
n's State  was  considered  to  be  very  conservative,  and  it  was 
ted  that   Robert  Tat't  would  easily  beat  General  Eisenhower  in 
1  one  primary.  In  order  to  avoid  a  split  in  t  he  Stale  party,  Anderson 
engineered  the  adoption  of  a  neutrality  statement  by  all  the  major 
State  officeholders;  in  the  primary.  Governor  Anderson  maintained 
aeutrality  between  the  two  opposing  camps.87  When  the  final 
results  were  in,  Ta  ft   had  won  the  primary  with  a  majority  of  only 
600  votes;  the  margin  was  so  slim  that  it  practically  amounted  to  a 
py  for  Eisenhower.88  It  was  not  until  after  Eisenhower  won  the 
nomination  that  Anderson  began  to  ad  Ively  campaign  on.  the  General's 
behalf. 

The  same  year,  Anderson  was  reelected  to  a  second,  2-year  term  as 

Governor  with  one  of  the  highest  popular  majorities  in  the  State's 

history.  However,  the  State  constitution  then  provided  that  no  person 

could  serve  more  than  t  wo  terms  as  Governor.  In  January  1955,  Ander- 

eturned  \'<>v  the  third  time  to  Webster  and  the  practice  of  law.89 

Since  Eisenhower's  inauguration,  South  Dakota  Republicans  had 

labored  without  success  for  an  appointment  to  one  of  the  regulatory 

:  ;n  1953,  two  candidates  from  South  Dakota  had  narrowly 

missed  appointment  i<.>  the  Federal  Communications  Commission  and 

th<    Interstate  Commerce  Commission.  In  each  case,  the  State  party 

organization,  including  Governor  Anderson,  had  fought  vigorously  for 

the  appointment. 

Now.  in  1955,  the  efforts  were  renewed  for  the  former  Governor. 
Senator  ( Jase  a  "verj  close  friend"  of  Anderson's91 — held  important 
committee  positions,  including  Public  Works,  Armed  Services,  and 
the  chairmanship  of  the  District  of  Columbia  Committee.  Case  had 
actively  involved  in  the  prior  unsuccessful  campaigns  of  the  other 
h  Dakota  candidates,  and  now  for  the  third  time  he  did  all  he 
could  for  Anderson's  selection.  In  addition  to  knowing  Governor 
Adams.  Anderson  also  had  -pent  time  with  Eisenhower.  In  June  1953, 
the  President  had  addressed  the  National  Young  Republican  Conven- 

Blographlcal  Information. 
■  rview  with  Anderson. 
Aberdeen  American  News  (S.D.),  June  1, 1952,  p.  1. 
si.., ix-  palls  Dally  Argus-Leader  (S.D.),  June  9.  1952.  p.  0. 
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tinn  at  Mt.  Rushmore,  S.  Dak.  In  conjunction  with  that  address, 
Eisenhower  had  spent  several  days  there  in  relaxatio  I  rnor  An- 
derson had  been  the  host  al  the  game  lodge  where  Eisenhower  trout 
fished." 

According  to  his  assistant  on  patronage  m  rnor  Adams 

lly  involved  in  this  particular  selection  for  the  FTC;  in 
addition,  Anderson's  philosophy  was  well  -known  to  the  White  H 
from  his  years  of  public  service.  In  the  summer  of  L955,  several  pos- 
sibilities were  mentioned  to   Vjiderson  including  the  deputy  din 
-iiip  of  the  General  Services  Administration  and  a   position  u 
Agriculture  Department.  Neither  possibility  appealed  to  Andei 
lret,  the  former  Governor  knew  something  >  se  friends 

told  him  an  FBI  investigation  was  being  conducte 

Then,  in  early  August,  Anderson  was  surprised  to  receive  a  call  from 
Sherman  Adam-  who  offered  him  the  FT(  si  a1 .  '  Anderson  hesitated, 
and  took  a  day  or  so  to  think  about  it.  There  -  I  .<•  problem  of  the 
comparatively  low  salary  as  well  as  the  move  to  Washington.  But,  it 

•■    Iventure"  on  a  new  level  of  government;  within  a  - 
time,  Anderson  accepted.93  The  appointment  >unced  simul- 

sly  with  t  tion  of  Howrey  on  August  10, 

( Chairman  I  Eowrey  v>    -  law  pra  i   I  ho 

acted  Anderson  I 
sible.  Anderson  recalls  this  p  timeasa"n  ' 

nor  had  less  than  1  month  to  clear  up  his  law  practice  in  Webster, 
and  then  drive  toWashingto] 
:v  are  several  ;  : 
•  Anderson  was  the  rson  appointed  to  tin    I    I  e  the 

I930's  who  had  never  I  efore  lived   in   V.  >f  the 

3  had  -pent  tii'  •'  >n's  sha  re  of  I  heir  •     pital. 

Anderson  also  had  al  interview  at  thi  '  ;1         .1 

all  communications  with  him  were  by  telephone  until  he  arrived  I 
sworn  in.  Finally.  -  imced  on  August  10, 

.  even  tin  >lete  until  2  v. 

later.98  Generally,  no  public  announci  -  made  until  l'ull  security 

Lred.  Apparently,  Anderson  was  well  known  a; 
ite  Hou-e. 
Since  Congress  was  in  recess,  Governor  Anderson  was  appoii 
directly  to  the  Commission;  confirmation  would  wait  the  return  of  tKe 
Senate  in  January  1956.  Senator  Case  did  take  him  to  the  White 
House  to  meet   various  members  of  the  staff,  but    President    Eisen- 
hower was  unavailable  due  to  his  recent  heart  attack.99  On  Septem- 
ber 12,  1955,  Judge  Gwynne  assumed  the  chairmanship  and  Sigurd 
Anderson  filled  the  vacancy  created  by  Howrey's  resignation.  For  a 
few  days,  four  of  the  five  Commissioners  had  previously  hel< 
public  office.  Then.  Senator  Mead's  term  finally  expired  and  William 
Kern  took  his  seat;  ironically,  Howrey  was  no  longer  chairman  and 
any  thoughts  of  undue  influence  on  Kern  vanished.  As  of  that  date, 

Interview  with   Anderson;   cf.   Parmet,  Elsenhower,  pp.   287  vv 
'   Interview  wirh  Anderson. 

derson  to  Adams,  Ang  17.  195S   DDEL,  <  »l"  20B,  Bos  196. 
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ligation  was  "OK"  as  of  a  ig.  24,  1955.  DDEL,  or  20B,  B 
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the   commission    at    Least    technically     was   composed   entirely   of 
midwesterne] 

When  t  he  Senate  reconvened  in  January  L956,  Anderson's  name  was 
Bubmitted  for  confirmation.  At  his  hearing,  Anderson  tried  without 
success  to  read  his  biography,  and  no  questions  were  asked  of  the 
nominee  by  the  examining  Senators.  Most  of  the  20  minutes  was 
consumed  by  appearances  of  Senators  Case  and  Mundt  who  intro- 
duced the  nominee.  Chairman  Gwynne  and  Commissioner  Kern  also 
made  a  very  unusual  appearance  in  support  of  their  colleague.  It  was 
all  very  cordial.101  On  February  L0,  L956,  Sigurd  Anderson  was  con- 
tinued by  unanimous  consent.  The  ease  of  Anderson's  confirmation 
once  again  demonstrated  that  Congress  was  most  receptive  to  the 
appointment  of  former  elective  officeholders.  >y'ow  only  Lowell  11 
Mason,  the  most  conservative  of  the  Truman  commissioners,  remained 
and  his  7-year  term  was  duv  to  expire  within  a  few  months. 

Gwynne  <•!'  [owa,  Secrest  of  Ohio,  Kern  of  Indiana,  Mason  of  Illinois,  and  Anderson  of 
Dakota  were  the  members  of  the  FTC  in  late  1  955. 
-    nate  hearing,  1056,  pp.  125,  129. 


(  'ii  \i'i  1.1:    Six 
ElECTIi  Hi     Yi  \i:    Ari'"i  N  i  M  EN  I  - 

(  L956  1957) 

MAs  the  Eighty-fourth  Congress  assembled  In  January  1956,  it  seemed  •  ■■ 
in  Washington  thai  we  would  be  having  a  six-months  long  political  Donnybi 
With  u  presidential  election  approaching,  with  my  own  intentions  in  thai 
tion  not  yel  formed,  much  Less  announced,  and  with  numbers  of  controv< 

imendations  to  be  submitted  by  a  Republican  President  to  a  Congress  dom- 
inated by  Democrats,  partisan  temperatures  would  inevitably  run  high."-   P 

Dtoight  J>.  Eisenhov 

President  Hurry  S  Truman  had  appointed  and  reappointed  Ed- 
ward M.  Webster  to  the  Federal  Communications  Commission. 

I  any  doubt,  Webster  was  a  "real"  [ndependent:  He  had  uever 
voted  nor  had  he  ever  been  involved  in  any  partisan,  political  a 
ties.  Initally,  a  Democratic  administration  had  selected  Webster  for 
a  vacancy  which  could  have  been  Lawfully  filled  by  a  Republican. 
Now  the  tables  were  turned.  The  Republicans  had  their  full  comple- 
ment of  FCC  members,  while  the  Democrats  had  only  f  the 
three  seats  which  they  arguably  were  enl  ; ' 

was  du<  ire  on  June  30, 

After  having  served  almost  9  years  on  the  Commission,  Wr^-u-v  was 
familiar  with  all  the  various  functions  of  the  FCC.  Bui  this 
sioner  also  had  a  very  specific  i  ition  with  one  aspect  of  the 

( Jommission's  regulatory  responsibilil  ies :  the  allocation  of  nonbroad- 
cast  radio  services. 

Radio  does  much  more  than  educate  a  jrtain.  1 

wide   panoply  of   industrial   and   governmental   use-.  The   military 

Lse  network  makes  extensive  use  of  radio  frequencies  as  do  po 
fire,  and  emergency  services.  Exploitation  of  natural  resources  such  as 
timber  and  petroleum  requires  radio  contact.  It  is  equally  important 
to  trains,  cargo  motor  carriers,  taxicabs,  and  other   lorn1-  of  land 
transportation.   Reliable  radio  transmission  is  obviously  ial  :<> 

safety  to  life  both  in  the  air  and  at  sea.  The  merchant  marine— which 
originally  pioneered  the  use  of  radio— has  a  special  stake  due  to  ship- 
to-ship  and  ship-to-shore  communications. 

Indust  ry  had  grown  accustomed  to  having  some  ( Jommissioners  with 
extensive  experience  in  maritime  radio;  before  Eisenhower  took  office, 
t  wo  of  the  seven  ( Jommissioners,  Webster  and  Sterling,  had  such  back- 
grounds. Since  taking  office,  the  President  had  made  four  new  ap- 
pointments to  thi'  Commission.  One  had  no  prior  experience  at  all 
with  F( '( I  fund  ions,  and  the  remaining  three  were  State  public  utili- 
ties commissioners.  Tike  the  broadcasters,  the  ship  operators  noted 
with  growing  concern  thai  none  of  the  four  had  any  knowledge  of 
radio.  Webster  was  the  only  remaining  Commissioner  with  a  tech- 
nical background  in  radio  communications,  and  a  large  segment  of 


Pwight  i>.  Elsenhower,  Mandate  for  Change,  p.  648. 
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ping  industry  mobilized  to  secure  bis  reappointment  to  an- 

.1.  Vvith  relative  ease,  the  Republicans  bad  toppled 

i     unan  Commissioners  from  the  FCC;  uone  of  them  had  any 

ipporl  i<»  prevent  their  replacement.  Deposing  Webster 

would  not  b  sy.  For  the  first  time,  the  administration  faced 

strong  pi  retention  of  a  "holdover"  FCC  commissioner. 

's  reappointment  posed  a  touchy  political  problem  for 

b  were  given  another  term,  the  Democrats  were  in  no 
omplain  about  denial  of  full  minority  representation  on 
fcer  all,  Truman  had  initially  appointed  the  Independent 
.  Meanwhile,  the  White  Mouse  had  to  contend  with  tin-  | 
sure  generated  !  PPmg  interests, 

i!  campaigns  of  tin'  sort  waged  for  Webster  do  not  mate- 
it  of  thin  air.  They  are  organized.  The  mild-mannered  Web- 
ster had  no  political  inclination  or  ability;  from  the  start,  lie  was 
1  to  retirement  due  to  the  fact  that  h<i  was  only  3  years  from 
the  mandatory  retirement  age  of  70.2  Others  were  not  so  reconciled, 
and  the  campaign  began  at   least  7  months  before  his  term  exp 
In  December  L955,  the  members  of  the  Pacific  American  Steamship 
elation  "authorized"  its  president  to  inform  the  administration 
,  "strongly"  favored  Webster's  reappointment.  His  technical 
apetence  was  critical  to  the  Pacific  coast  steamship  operators: 

"Commissioner  Webster  not  only  thoroughly  understands  the  technical  aspects 
<»f  our  complicated  communications  system,  he  is  also  thoroughly  conversant 
with  tii<«  regulatory  aspects  and  lie  has  foresight  both  on  the  domestic  and  on 
the  Internationa]  Level  which  has  proved  invaluable  to  this  nation  and  to  the 
manufacturers  and  users  <>f  electronic  communications  equipment"" 

Carriers  Association  emphasized  the  fact  that  ho  was 
the  only  FOC  commissioner  who  had  a  "thorough  and  sympathetic 
knowledge  of  the  problems  of  the  maritime  industry  on  the  Great 
Lukes,  the  inland  rivers  and  the  oceans."  (  Impressive  endorsements 
followed  from  the  Weyerhaeuser  Steamship  Co.,  the  Coastwise  Line, 
the  Matson  Navigation  Co..  and  the  Pacific  Transport  Lines."' 

All  pointed  out  Webster's  Lifelong  connections  with  maritime  radio 
communications  and  his  attendance  at  almost  every  major  interna- 
l  telecommui       .       -  con  ference  in  the  last  *2T>  years.  The  National 
Fisheries   Cnstitute  unanimously  adopted  a  resolution  endorsing  the 
reappoint mei  radio  industry  also  was  interested.  A  vice  presi- 

dent rola  advised  the  White  House  that  the  turnover  of  FCC 

commissioners  had   resulted    in  a   "dangerous  loss  of  continuity  of 
information  and  exp  '  particularly  on  technical  matters.  Fur- 

thermore, the  letter  continued,  appointment  of  another  utility  corn- 
oner  or  lawyer  with  no  technical  radio  background  would  be  a 
"calamil  v  for  the  industry."  : 
•  '  !i.   J  -an   influential   Texas  banker  who  was  a   former 

1  lommerce  |  L940-45) — had  financial  interests  in  lion-ton 

Willi  w< ' 

Elsenhower,  December  22.  1955.  DDEL,  or  41A.  Box  384 
er,   president,   Lake  Carriers'  Association  to  Eisenhower,   Feb.   2    in.'G. 

rhaenser    Stenmship    Company,    to    Eisenhower 

.vise  Line,  to  Eisenhower,  April  24    1956; 

Randol]  president,  Watson  Navigation  Company  to  Adams,  April  20.  ior.0 :  Win- 

*J°n   •[:. •''■'•  |    esident,    Pacific  Transport    Lines,   Inc.   to   Eisenhower,   April   20, 

eneral    manager,    National    Fisheries   Institute,    to   Eisenhower, 
1 9 1> n    It > i ' i . 

:I>.  E.  Noble,  \i<'«'  president,  Motorola  Inc.,  to  noward  Tyle,  March  9.  1030,  Ibid. 
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TV  and  radi  i  led  Webs 

as  :i  "profi  ssiona]  public  sen  ant ." 

Webster's  supporters  did  manag    to        mble  other  political  end< 
ments,  but  the  campaign  was  essentially  waged  by  the  shipping 
dustry.  A-  one  steamship  operator  put    it.  "we  can  concei 
on  \\  bo  might  !  li  red  to  take  his  p]  i 

The  White  House  was  not  so<  trtain.  Although  Webstei '  'na- 

tion was  seriously  considered,  it  had  three  major  drawbacks.  Fii 
was  a  Truman  appointee,  and—during  Eisenhower's  first  term — few 
of  them  were  reappointed.  Second,  he  wa    67  of 

:)  years  aw  ay  from  mandatory  ret  irement.  Finally,  outside  of  t  he 
ping  interests,  there  was  no  political  advantage  whatever  to  be  _ 
by  his  reappointment.  The  Democratic  leadership  had  no  more  polit- 
ical stake  in  Websh  r  than  the  Republicans :  They  might  have  diffi 
opposing  his  renomj  I  >u1  t  he  in  t 

effort  to  secure  it. 

However,  it  was  also  a  President  ial  elect  ton  year,  and  the  I  >•  ■■ 
Party  controlled  th  .  Therefore,  ii    was  important   to  i 

another  strug^  ran  F<  C  confirmation  which  mi 

the  administration's  more  important   lei  int.-i-.-i-~.  What  was 

needed  was  an  individual  v  septable  to  the  maritime 

and  radio  industi  ally  in  .•_  it  with  the  admin- 

istration. In  addition,  tl      person  must  be  a  loyal  D 
avoid  any  probL  confirmation.  1  bill  to 

fill;  hut  by  February  1956,  the  man  had  been  found.  Webster  had 
known  him  for  man} 

The  credentials  of  Tunis  Augustus  V  ugh  Craven  at 

equaled  and  probably  surpassed  I  hose  of  ( lommis  ster.  Like 

Webster,  Craven  was  an  engineer  who  v  gnized  as  "one  of  the 

world's  f<  3"  in  communications.  Both  had  military 

backgrounds  :  Commodore  Websto  r  was  a  graduate  oft  he  Coast  Guard 
Academy,  and  Lieutenant  Commander  Craven  had  graduated  from 
the  Naval  Academy.  The  merchant    marine  could  hardly  1 
Craven,  lie  had  spent  l~  with  the  Navy  and  was  credited  with 

the  first   modernization  of  the  radio  communica 
I  F.S.  Fleet.  ( !rav<  n  was  also  familiar  with  the  industrial  uses  of  radio : 
in  1928,  the  Navy  had  loaned  him  to  the  Federal  Radio  Commi 
where  he  supervised  nonbroadcast  ra< 
many  international  telecommunications  conferem 

But,  in   several   important   aspects,  Craven's  career  <:  from 

that   of  Webster.  Unlike  Webster  1  who  was  then   just   an  assistant 
chief  engineer  I .  ( 'raven  had  served  as  F( '( !  chief  engineer  fn 
37.  For  years,  broadcasters  had  complained  that   Eisenhower  ha< 
selected  one  of  their  numbers  for  the  FCC.  Craven  had  more  than  15 
years  experience  in  pract  ical  broadcast  ing.  1 1"  v.  as  a  I  rmer  vice 
ident  in  charge  of  technical  matters  of  the  Cowles  Broa 

ch  was  the  license*  eral  Eastern  stations.  For  3  years,  t 

had  been  manager  of  radio  station  W(  >L  in  the  I  of  ( 'olui 

He  was  a  former  member  of  the  National  Association  of  Broadeas 
board  of  directors.  A  le  of  his  1  rat  ion, 

in  Craven,  Lohnes  &  Culver,  a  leading  Washington  firm  of 


- 


rbld . 
•  !»    .1    -  '  ower,  April  2  f 

•  Ion. 
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radio  engineers ;  he  represented  a  number  of  clients  before  the  FCC 
technical  matters.  Therefore,  a  positive  response  from  the  broad- 
industry  to(  Jraven's  nomination  could  be  expected.11 
Perhaps  mos!  important,  no  one  would  challenge  Craven's  Demo- 
Party  credentials.  In  L937,  President  Franklin  Delano  Roose- 
velt ated  Craven  from  the  FCC  staff  onto  the  Commission 
Itself.  He  had  served  nearly  7  years  as  a  FCC  Commissioner  before 
sjning  in  1944  to  return  to  private  industry;  at  that  time,  Broad- 
casting referred  to  him  as  a  "free-enterprise  stalwart".1"  Chairman 
McConnaughey  had  checked  into  his  view-  as  an  FCC  member  and 
Craven  had  "violently  opposed  the  left-wing  ideologies 
E  the  Commission  as  it  was  then  consti- 

I     iven  was  a  conservative  Democrat.  Finally,  Craven  at  the  age 
is  i  years  ger  than  Webster;  Craven  could  serve  almost 

;        ntire  7-year  term  before  reaching  the  mandatory  retirement  age. 
tones  perfect  replacement  for  Webster. 
( 'raven  was  a  "very  high  class  man,"  but  Webster  also  had  an  "excel- 
ord"  and  the  shipping  interests  were  still  pressing  for  his 
( Chairman  Mc(  Jonnaughey  had  no  preference  between 
the  two  men:  he  advised  the  White  House  that  the  "one  most  easily 
irmed"  should  be  nominated,  and  that — all  things  being  equal — 
lie  would  select   the  incumbent  Webster.13  It  is  impossible  to  state 
lly  suggested  Craven's  name,  or  who  his  major  sup- 
I!:-  Senator,  Harry  F.  Byrd,  at  least  initially  did  not 
actively  support  him  due  to  a  commitment  to  another  candidate.16 
It  do  '    appear  as  though  Chairman  McConnaughey  made  the 

initial  suggestion,  although  he  eventually  endorsed  him.  Perhaps  it 
ive  Joel  T.  Broyhill,  a  Republican  from  Northern 
_:nia  who  was  Craven's  Congressman.17  But  it  is  clear  that  by 
.   Crave]  ceiving  support   from   Southern  Republicans. 

le  O.  Vardaman,  chairman  of  the  Alabama  Republican  Com- 
mitter, had  beiii  contacted  by  "good  friends"  in  radio  and  television, 
ami  they  had  convinced  him  to  support  Craven.  Vardaman — an  early 
supporter  of  Eisenhower — also  informed  the  White  House  that  these 
"outspokenly  active"  in  the  last  campaign  and  would  be 
so  again.18  Perhaps  endorsements  such  as  that  for  Craven  tipped  the 
balance.  Although  Webster  had  support  from  Republican  House  Mem- 
it  does  not  appear  to  have  been  vigorous;  most  of  it  was  a  result 
of  pressures  from  radio  stations  within  the  Congressmen's  districts.19 
It  may  also  have  been  a  factor  ill  Craven's  favor  that  White  House 
bant,  Fred  A..  Seaton,  was  intricately  involved  in  this  appoint- 
ment.10 Seat  on,  a  former  Senator  from  Nebraska,  was  generally  con- 
sidered to  be  a  member  of  the  old  guard  wing  of  the  Republican 

'  Ibid. 

.1.  May  8,  194  l.  p.  7. 
:    i  mint.  .I  memorandum  signed  by  McConnausrhey.  DDrL,  or  1  o.  Box  1fn . 
•  White  House  memorandum  signed  by  Gerald  Morgan,  Feb.  21,  19.10.  DDEL,  OF  16, 
'  ''l. 

Igned  White  House  memorandum,  Feb.  27.  1956  ibid. 

Byrd  ;<>  Adams,  Mar.  20,  1956.  DDEL,  GF41A,  Box  381. 
■  b  Broyhill  and  McConnaughey  approved  the  appointment.  Kdward  T.  Tait  to  Fred  A. 
■  .  May  10.  1956   DDEL,  OF  16,  Boi  191. 
Claude  O.  Vardaman  to  Elsenhower,  May  17.  1956.  DDEL,  OF  41A.  Box  381. 
"Albert    P    Morano,   MC,    to  Adams,   May   18,   lit"*;:   Leroy   Johnson,   MO.   to   Adams, 
Carl   Hlnshaw,   MO.   to  Elsenhower,   March  7,   1056.   DDEL,   OF  41A, 

Mosl  of  the  letters  of  endorsements  cited  above  worn  referred  to  Ronton  for  a  response. 
the  letter  from  the  Motorola  vice  president  was  referred  to  Seaton  by  Howard  Pyle 
who   bnd   "no   Idea  where  wo  are  In   connection"   with   tbe  Webster   reappointment.   Pyle 
added  :  "You  will  know  what  to  do  from  here  on."  Pyle  to  Seaton,  March  26,  1956.  Ibid. 
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Party.21  Seat  ns  with  the  broadca 

industry:  he  either  owned  or  was  involved  In  in 

Btations  in  Nebraska,  Kansas,  and  South  Di  Seaton  may  have 

been  particularly  to  the  demands  for  the  appoint!] 

broadcast-oriented  commissioner,  [u  any  event,  Craven's  oami 

sent  to  the  Senate  on  Ma j  18,  L956.  Lndicative  oi 

and  unlike  any  oi      i     I  niiniin  commissioner,  thi    White   Hon 

tempted  to  inform  Webster  of  the  decision  before  | 

announced.2 

As  expected,  the  nomination  of  Craven  was  well  received  in 
broadcasting  bid  There  was  also  no  objection  from  the  Demo- 

crats in  the  Senate.  ( Ordinarily,  political  -  appear  at  the  S 

ate  hearing  to  Lntrodu  ppeared  at  Cra 

hearing.  Craven  admitted  thai  I  _  the  J 

some  45  applical  ions  which  he  or  his  firm  we  »lved  in.  Howi 

the  nominee  stated  thai  only  two  of  them  involved  consideratio] 
policy  and  that  he  would,  isqualify  himsel  f  from  par:  i 

ing  in  any  of  those  matters.      No  one  inquired  why  the  s 
engineer  was  willing  to  return  to  the  Coi  an  absence  of 

some  12  years.  Hi        -        only  witness,  no  politics 
and  the  hearing  .  fter  10  minu 

( )n  June  22,  1-  3  mfirmed  I 

first  person  to  recei  essh  e  appointm 

President   Eisenhower  had  replaced  a  Truman  I 
Roosei  elt  Commi  -  -    :ond  time  s 

istration  appoint  id  been  approved  by  the  S 

out  any  controversy;  in  each  instan  .  a 

servative  Democrat. 

By  1956,  the  Communi 
strong  leadership  of  Chairmj  unaugh 

aggressive  and  |  servative  regula 

ion  of  a  i>   ■  r  1  hat  agency  w 

importance.  It  wassimplya  i  _        what  alD 

The  same  was  true  of  the  1      de  Commission  by  that  til 
tion  had  been  firmly  charted  by  Chairman  Edward  Hov  re}  be1 
1(.». 53  and  1955;  it  had  also  settled  ino  a  course  which  was  a 
to  I  bower  administration. 

Edward  T.  Tait,  as  an  assistant  to  Governor  Adams  on  patronage 
matters,  had  been  involved  in  i  he  select  ion  of  ( Jraven  for  the  ( omm 
cations  Commission.  ace  July  1955 — when  he  replaced  Charles 

Willis — Tait  had  made  the  initial  review  of  candidates  for  Federal 
appointment  including  the  regulatory  agencies.  He  was  also  resj 
ble  for  obtaining  political  clearances  and  ordering  FBI  invesl  . 
of  potential  nominees.*'  Working  for  Sherman  Adams 

-"  Interview  with  Robert  Gray 
initially  sponsored  for  appointment  In   the  Navj    Department   by   bis   felloe    v- 
Pred  A.  Seaton.  i 

rmet,  Eisenhowi  r.  p 
died  notation.  Tait  •  May  10,  1956.  l  <l  >EL,  OF  16,  Boi  191. 

*  Broadcasting,  May  28,  1956,  p.  114. 

v«-n  Senate  bearing,  1956.  pp.  68,  70. 

*  Tait  to  Seaton.  May  i>>.  1956   • 

Tait  bad  left  th<>  White  House  rlier,  the  final  I 

signed  oo  his  behalf  by  one  Iminlstrative  aid 

*~-  Interriew  with  Tait. 
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g  under  not  always  pleasant  circumstances;  as  the  White  II 
>nage  man,  Tail  was  subjed  to  daily  pressures  from  candidates 
and  their  supporters.   It    was  hardly  an  easy  job.  After  about    LO 
-.  lie  began  to  show  signs  of  si  ress.  Just  before  i  he  final  dec 
i ,;,,!,.  on  (  Yawn.  Tail  decided  to  take  a  Kane  of  absence  from  the 
,.  House.  Hec  lecked  into  Walter  Reed  Hospital  for  much  needed 
peration.     As  the  White  House  manager  of  the  appoint- 
ments process,  Tail    was   fully  aware  of  the  upcoming  Republican 
vacancy  on  the  Federal  Trade  Commission  which  would  occur  in  Sep- 
I  Lowell  Mason's  term  expired. 
Commis  Lowell   B.  Mason,  the  senior  member  of  t lie  FTC, 

had  been  serving  since  L945.  He  had  been  appointed  and  then  reap- 
ted  by  his  good  friend,  Presidenl  Truman.  Mason,  at  the  age    & 
i  one  more  term  as  a  Commissioner,29  No  one  doubted  Mason's 
ilicanism  or  his  conservatism.  During  the  Truman  administra- 
te had  vociferously  represented  a  minority  viewpoint  which  was 
able  to  business.  l"p  until  Eisenhower  took  office,  Mason  had 
made  countless  speeches  criticizing  the  policy  and  direction  of  the 
FTC;  lie  was  an  advocate  of  education  and  cooperation  rather  than 
of   business.    Following  the  inauguration  of  Eisenhower, 
Mason  supported   the   reorganization  of  the  agency  by   Chairman 
I  low  icy  and  continued  to  press  for  a  greater  use  of  the  trade  con- 
ference   Leading   toward   "industrywide    solutions   for   industrywide 
problems." 

As  late  as  November  1955,  Mason  called  for  a  suspension  of  all 
complaints  against  the  insurance  industry  for  deceptive  advertising 
and  substitution  of  a  trade  practice  conference.  Mason  indicated  that 
he  would  not  formally  move  Tor  adoption  of  the  plan  until  he  was 
sure  it  would  be  adopted.31  ( Jonvinced  that  he  was  advocating  a  Repub- 
lican approach  to  the  problems  of  trade  regulation,  Mason  felt  entitled 
to  recognition  now  thai  Ins  party  was  in  power.  His  campaign  began 
a  full  9  months  before  his  term  was  due  to  expire. 

Having  no  particular  access  to  the  White  House,  Mason  turned  to 
Congress,  where  his  father  had  served  in  the  Senate  and  his  sister 
in  the  House.  By  early  January  1956,  13  Illinois  congressmen  had 
signed  a  statemenl  urging  his  retention  by  President  Eisenhower.32 

Shortly  thereafter,  "Senator  Everetl  Dirksen  added  his  endorse- 
ment. Mason  also  spoke  with  his  close  friend.  FTC  Chairman 
(.v.  \nne.  who  indicated  his  support  for  Mason  to  the  White  House.34 
The  president  of  the  Association  of  Better  Business  Bureaus  wrote  a 
letter  on  his  behal  f.  In  the  ordinary  case,  all  of  that  would  have  been 
enough.  Bui  Lowell  Mason  was  never  an  ordinary  case :  he  had  always 
been  controversial  because  he  had  always  been  outspoken.  Years  ago, 
Representative  Wrighl  Tat  man — who  had  a  keen  interest  in  the  direc- 
tion   of   the    FTC     called    for   Mason's   resignation    because   of  his 

Confidential  Bource;  biographical  Information  Indicating  that  Talt  took  his  "leave  of 
»i » . -.•  ti »-«• ' •  on  May  7.  1956. 
tervlew  with  Mason. 
Sew  Fork  Times,  !"■<•.  7.  1954,  p.  50. 
w  Fork  Times.  Nov.  24,  1955,  p.  47. 

M.    Mason,    MC    (no   relation)    to   Eisenhower,   Jan.   2<\,    1956.    (Petition   dated 
1956.  was  enclosed.  I  DDEL,  OP  47A,  Box  394. 
I    Lee  Potter,  Republican  National  Committee  to  Talt,  Feb.  6,  1956.  Ibid, 
•Unidentified  pencilled  note  on  White  House  stationery,  Apr.    i.  1956.  Ibid. 
it.  sident,  Association  of  Better  Business  Bureaus,  Inc.,  to  Eisenhower,  .Tune  13,  1956. 
Ibid. 


opinions  od  the  enforcement  of  the  Robinson  Patman  A  '  ;  other 
liberal  Democrats  surely  agreed  that  the  FTC  could  function  without 
the  very  conservative  views  of  one  of  its  liveliest  memb< 

Mason  had  other  problems  as  well.  Like  Webster  on  the  I'<  C,  he 
still  a  Truman  appointee,  whatever  his  record.  A  'pub- 

licans believed  thai  he  was  too  lackadaisical  on  enforcement  of  trade 
regulation  statutes;  the  White  House  had  received  complaints 
cerning  him  Prom  the  FTC  staff.     M<  st  important,  it  does  not  a] 
as  though  Sherman  Axlams  was  impressed  with  the  FTC's  most 
servative  member.38  An  \  lams'  had  observed  thai 

the  slightest  indication  thai  the  man  was  lazy,  [the  Governor]  lost 
nil  interest  in  him  regard!  i  rother  qualifical  ioi 

Whether  t  nn  .    son  had  a  st  ronger  reput 

entertainer  i  han  as  a  har  I  work 

All  of  that  was  probably  a  fad  i 
renomination  was  the  ambition  of  Edward  Tait.    V  few  weeks  of  n  si 
had  done  "wonders"  for  the  young  White  H  int  who — for 

the  "first  time  in  months"—  rested  in  his  future  plai 

ernor  Adams  had  anticipated  Ta  ery  and  had  already  disc 

,  with  his  new  tempi  »ert  ( ir:r  . 

asked  Gray  whether  he  liked  his  job  and  whethe 
any  good  at  it.  Gray  latively  to  both  questioi 

the  outset  ofhisWliite  11  e,  Gray  had  fully  understood  that 

assimpb  2  in  while  Tait  recuperated.  Now  A  da  in-  wanted  to 

know  whether  Gray  could  locate  a  position  which  Tait  would  ;  1 
instead  of  his  old  job  at  the  White  House.  Gray  again  responded  ai 
atively.  Gray  reasoned  that  since  Ta  lawyer,  a  position  on  one 

of  the  regulatory  agencies  would  be  attractive  to  him.  Gray  disc 
i  he  situation  with  Ta 

On  July  1.  1956,  Edward  Tait  wrote  a  Ion -hand  letter  to  his  former 

3s,  Governor  Adams,  suggesting  himself  as  Mason's  replace 
at  the  Trade  Commission.  When  he  wrote  the  letter,  Tait  v 
t  ively  certain  that  Mason  was  not  going  to  be  reappointed.     He  could, 
therefore,  suggest   to  Adams  that   the  White  House  "might  want  a 
strong  administrat  ion  supporter  with  that  Commission."  ,,;  It  was 
tainly  true  that  the  administration  did  nor  have  a  particularly 
relationship  with  Chairman  Gwynne;  the  remaining  commissi 
also  felt  no  deep,  personal  allegiance  to  the  White  House  staff.  Tait, 
on  the  other  hand,  had  been  closely  associated  with  the  Eisenhower 
Presidency.  Following  his  graduation  from  the  University  of  P 
burgh  Law  School   (where  he  was  on  law  review),  Tait  had  clerked 
for  a  Pennsylvania  superior  court  judge.  He  was  soon  associated  with 
the  Pittsburgh  law  firm  of  Kountz,  Fry  &  Meyer.  Meanwhile. 
was  very  active  in  Republican  politics:   By  L952,  he  was  din. -tor  and 
legal   counsel  of  the   Pennsylvania   Young  Republicans  and  an  en- 
thusiastic supporter  of  Eisenhower.  Later,  he  was  an  advance  man  on 
Eisenhower's  campaign  train  staff.4 

*  New  York  Times,  Jan.  20,  1952,  p.  57. 
1  lonfidentlal  Bource 

i  Mason  believed  that  Sherman  Adams  personally  opposed  his  rp.-ij>p<>tntment  e>  the  PTC. 
Interview  wit  h  Mason. 

R  >bert  Graj  -  t'rnior  <;: 

'   See  chapter  8.  footnote  7 

«l  Tall  to  Adams.  July  1, 1956.  DDEL,  OF  22,  Bos  197. 
*-  Interview  with  Gray. 

*  Interview  with  Tait. 

ms.  July  1.  1956.  DDEL,  OF  22,  Bos  I 

*  Biographical  Information, 
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It  was  also  true  that  Tair.  although  only  36  years  of  age,  did  hav< 
some  experience  with  the   Federal   regulatory  agencies.   Following 
victory,  Tair  was  considered  l>y  Chairman  I  low  rev  foi 
appointment  as  FTC  executive  director.1"  Tait  declined  the  position 
>iant  to  his  neighbor  and  persona]  friend.  Ralph  II. 
iK-r.  who  was  Eisenhower's  first  Chairman  of  the  Securities  and 
;/   JIc  served  in  that  position  for  2  years.  When 
Demmler  resigned,  the  new  SEC  Chairman  asked  Tait  to  remain  on 
I'm-  a  few  weeks  to  aid  in  the  transition.48  Through  the  efforts  of  Chair- 
man Demmler,  Tait  was  appointed  executive  director  of  the  SEC.4'-' 

But,  be  remained  in  that  position  for  only  ii  weeks  due  to  an  open- 
ing at  the  White  I  louse.  Charles  Willis — who  was  credited  with  orga- 
nizing the  highly  controversial  "Jobs   lor  Republicans"  program — 
ie*l   from  his  White  House  position  in  June  1955.  Tait  was  se- 
as  his  successor  and  instructed  to  "soften"  Willis'  aggressive 
recruitment  plan.    Tail  continued  to  receive  memoranda  from  persons 
ruian  Hawrey  which  reported  appointments  as  low  as  grade 
7.  hut  eventually  the  memos  were  phased  out.01 

Other  than  Mason,  Tait   was  the  only  person  who  was  seriously 
I   for  the  upcoming  FTC  appointment.  With  his  close  con- 
tacts  in  the  White  House.  Tait  clearly  had  "the  inside  track."  ^ 

Although  Tai;  had  suggested  that  Adams  might  contact  either 
Demmler  or  Howrey  for  a  recommendation,53  there  is  nothing  to  sug- 
liat  that  was  done.  Nor  does  it  appear  that  anyone  else  was  con- 
tacted, or  that  any  campaign  was  mobilized.  Indeed,  Tait  did  not  even 
see  his  State?s  Senator.-  until  shortly  before  public  announcement; 
then,  he  had  known  of  his  selection  lor  weeks.54  Apparently,  Tait  had 
the  posit  ion  for  the  asking.  Near  the  end  of  July  1956,  the  White  House 
informed  two  of  Mason's  key  supporters,  Representative  Les  Arends 
and  Senator  Dirksen,  that  Mason- would  not  be  reappointed.  A  White 
House  memorandum  described  their  reaction:  "Both  are  reconciled 
that  we  will  have  to  drop  Mason,  [both]  expect  us  to  drop  Mason,  but 
neither  will  tell  us  to  go  ahead."  Instead,  Arends  and  Dirksen  re- 
quested  that  any  action  he  postponed  until  after  the  election  in  No- 
vember which  would  only  require  a  wait  of  1  month.55  At  that  point. 
Senator  Dirksen  advised  Mason  that  Sherman  Adams  would  not 
recommend  bis  reappointment  totheFT< 

The  White  House  did  not  wait  until  after  the  election  to  fill  this 
lu  publican  seat.  It  was  an  election  year  and  this  was  Republican 
patronage.  By  the  third  week  in  September,  Senate  minority  leader 
Knowland.  Senator  Bricker,  and  the  two  Republican  Senators  from 
Pennsylvania  had  approved  the  appointment.  The  Republican  Na- 
tional ( Jommittee  also  gave  its  consent.  Xo  new  FBI  investigation  was 
ordered.  Tait  had  received  security  clearance  the  previous  year  when 
he  had  joined  the  White  House  staff.  Tait  had  also  spoken  with  Chair- 

"■  Interview  with  Tait 

<:  Tall  to  Thomas  E.  Stephens,  June  24.  1953.  DDEL.  GF  71,  misc.  files. 

1    Interview  with  Tait. 

emmler  t..  Bernard  M.  Shanley,  May  25,  10.13.  DDEL,  OF  46,  misc.  files 
I  onndentlal  source. 

Howrej  to  Tait,  July  1.  1955.  DDEL  OF  20P,.  Box  196.  (There  were  nine  persons  listed 
!n  this  memorandum,  and  four  were  being  appointed  to  a  position  below  irrade  10  ) 
•     rrvt  Writ  ten  Respoi 

Tail  to  Adams,  July  l,  1955.  DDEL,  OP  22,  Box  107. 
*  Interview  with  Tait. 

Memo  for  til'-.  Rlgned  by  Gray,  July  ::o,  1956.  DDEL,  Box  47A,  Box  394 
■  ■  interview  wit h  Mason. 
»  Gray  to  Adams,  Sept  24.  1956  :  Gray  to  Martin,  Sept.  20,  195G.  DDEL,  OF  22,  Box  107. 
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man  ( rwynne  at  the  recommendation  of  the  White  House,  which 
sidered  this  to  be  "good  management."  s  Tait's  selection  v.  as  an  a 
plished  fact  at  that  time:  Gwynne  had  not  been  consulted. 

Meanwhile,  the  White  House  contacted  Commissioner  Mason  t< 
if  he  would  be  willing  to  submit  a  letter  of  resignation  which  could 
then  be  released  with  the  announcement  of  Tait's  appointment.  In  ex- 
change, the  administration  representative  promised  Mason  a  co 
letter  Erom  the  President  thanking  him  for  his  sen  ices  on  the  ( !ommis- 
sion.  Mason     who  had  worked  hard  for  reappointment     flat  l\  v<\ 
to  ret  ract  all  t  hose  efforts  in  order  t<>  accommodate  the  administra 
Mason,  a  lifelong  Republican,  received  no  letter  from  the  Republi<  an 
administ  rat  ion. 

On  September  27,  L956     just  2  days  after  Mason's  term  expin 
the  appointment  of  Edward  Tait  was  publicly  announced.  Since  the 
Senate  had  adjourned  in   late  July.  Tait   could  have  taken   his 
immediately.  But  instead,  he  acceded  to  Mason's  request  to  allow  him 
to  serve  an  additional  month  so  that  he  could  complete  11   full  years 
and  qualify  for  a  slightly  higher  pension.60  Tait  continued  to  draw 
his  White  House  -alary  until  November  2,  L956,  when  he  was  sworn 
in  as  one  of  the  youngest  Commissioners  in  the  history  of  the  Trade 
Commission.  The  same  day,  Robert  Gray  formally  was  promoted  to 
Tait's  position  as  special  White  House  assistant  on  patronage.  At  the 
age  of  63,  Mason  attempted  to  once  again  establish  a  law  practic< 
before  the  FTC.  Since  it  was  well  known  he  had  been  "fired,'*  he  had 
considerable  difficulty  in  attracting  the  type  of  clientele  which  would 
have  made  his  ret  irement  a  bit  more  comfortable.61 

With  the  forced  retirement  of  Mason,  the  administration  had 
replaced  every  Truman-appointed  member  of  the  Federal  Trade 
Commission.  Indeed,  during  his  first  term  in  office,  President  Eisen- 
hower had  not  reappointed  a  single  Truman  Commissioner  to  either 
the  FTC  or  the  F( )( '.  In  the  early  days  of  the  Eisenhower  presidency, 
his  patronage  staff  had  been  advised  that  such  positions  as  the  chair- 
manship of  the  F(  X  '  potentially  could  l>c  "\  wy  real  polit  ical  dangers." 
Those  appointments  were  sensitive  because: 

Any  taint  of  "special  interest*1  about  any  of  the  appointees  can  be  politically 
harmful.  By  nature  of  the  agencies  they  administer,  the  men  put  in  these 
jobs  will  hold  the  l:<hhI  name  and  political  Integrity  of  the  President  in  their 
hands.  For  this  reason,  political  considerations  should  count  for  little  in  these 
selections.  Ike  should  pick  some  men  he  knows  personally,  has  personal  confidence 
in.  and  who  will  ho  of  unquestioned  persona]  loyalty  t<>  him  *  *  *  who  will 
he  Ins  men  and  his  only.62 

The  White  House  Ignored  the  advice.  Eisenhower  named  a  total  of 
11  Commissioners  to  these  two  agencies  in  the  period  from  1953  to 
1956.  The  President  was  personally  familiar  with  only  one  of  those 
11  Commissioners  and  that  was  Edward  Tait  of  the  FTC.  (Tait  had 
served  nearly  a  year  on  the  White  House  staff.)  All  of  the  remaining 
appointees-  including  four  persons  who  served  as  chairmen  of  the 
FCC  and  FTC — were  at  best  only  remotely  known  to  Eisenhower. 
To  an  unusually  large  extent,  the  President  relied  on  the  judgment 
of  others  in  making  these  appointments. 

rs  Interview  with  Tait 
"  Interview  wit  li  Mason. 

•'  Ibid  :  Tait  to  Kramer,  Juno  1978. 
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•Unsigned  memorandum  (filed  by  Willis),  Mar.  2,  1963.  DDEL,  Of  1W  T  I,  Boi 
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11  a>11.i    St  had  been  elected.  Tait's  tenure  on  the  FTC  would 

almost  surely  have  been  brief.  But,  Eisenhower  won  reelection  that 

>n  night,  the  President  declared  :  "modern  Repub- 

-m  lias  now  proved  itself.  And  America  has  approved  of  modern 

-in."      Ii  w;h  i  rue  that  more  than  one  leader  of  the  Repub- 
-•(  )!d  ( ruard"  went  down  to  defeat  in  L956.      I  he  electorate  cer- 
tainly approA  ed  of  Eisenhower  as  well.  But,  it  was  not  a  victory  for  the 
Republican  Party:  the  Democrats  retained  control  of  both  Housi 
Congress,  President  Eisenhower  submitted  the  nomination  of  Edward 
i   Democratic  Senate  when  the  85th  Congress  assembled  in 
ary   L957.  On  February  6,  Tait  attended  his  Senate  hearing  to 
members  of  the  committee  quiz  Chairman  Gwynne  and 
an    FTC  staff  member  on  certain  recent  cases  which  concerned  the 
insurance  industry. 

I  j,  the  committee  finally  turned  to  the  nominee. 
I  rman  Magnuson  noted  that  the  committee  had  strayed  a  bit  from 
the  immediate  business  oi  onfirmat  ion.65  The  usual  perfunctory 

re  asked,  and  the  hearing  ended.  Within  a  few  days,  the 
ite  routinely  confirmed  the  FTC's  third  Republican  member  ap- 
pointed by  Eisenhower. 

day  before  Tait's  Senate  hearing,  something  far  more  signifi- 
cant occurred  on  the  floor  of  the  House  of  Representatives.  At  the 
linn-  of  each  session  of  Congress,  it  was  customary  for  every 
standing  House  committee  to  introduce  a  resolution  which  authorized 
certain  investigative  power-  in  areas  within  the  committee's  jurisdic- 
t  :<>n.  ( lhairman  ( )ren  I  [arris  of  Arkansas  introduced  such  a  resolution 
on  behalf  of  the  Lnterstate  and  Foreign  Commerce  Committee.  It  was 
jus<  another  routine  piece  of  business  until  Speaker  Sam  Rayburn 
relinquished  the  Chair  in  order  to  address  the  question. 

Rayburn  first  noted  that  every  single  regulatory  agency  (except  the 
[nterstate  Commerce  Commission)  had  been  established  during  his 
service  in  Congress;  more  particularly,  Rayburn — as  Chairman  of  the 
House  Commerce  Committee  during  the  1930's — had  played  an  instru- 
mental role  in  the  creation  of  the  Securities  and  Exchange  Commis- 
sion,  the  Federal  Power  ( Commission  and  the  Federal  Communications 
( !ommission.  The  Speaker  wanted  a  special  House  investigations  com- 
mittee established  to  inquire  into  whether  those  laws  were  "being  car- 
out  or  whether  a  great  many  of  [the  laws  were]  being  repealed 
or  revamped  by  those  who  administer  them."  G6 

Rayburn  rarely  left  the  Chair  to  address  the  House.  When  lie  did. 

immediate  action  usually  resulted:  Harris  agreed  without  hesitation 

•  up  the  committee  to  investigate  the  regulatory  agencies.  AVithin 

s  week-,  the  members  of  the  House  Oversight  Committee  were  selected 

8250,000  was  appropriated  for  the  new  committee.67  A  wide-rang- 

3erious  investigation  was  about  to  commence.  One  of  the  agencies 

which  would  he  closely  examined  was  the  Federal  Communications 

( 'ommission. 

There  had  been  growing  concern  about  the  direction  of  this  partic- 
ular commission.  Jn  the  spring  of  H>:>7.  the  House  Antitrust  Subcom- 

•  mi.  i.  Eisenhower,  p.  491. 
i.  p.  192. 

-    '  957.  p.  191. 
M  Subcommittee  on  Legislative  Oversight,  "Interim  Report",  April  4,  1958,  pp.  3-4. 

•    Ibid,  pi',  i  »;. 
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mittee  had  charged  that  the  FCC  had  a  "too  informal"  relal 
with  the  broadcasting  Lndusl  i\ .'  [n  early  June,  the  chairman  of  that 
committee,  Emanuel  Celler  of  New  York,  had  delivered  an  explosive 
speech  to  members  of  the  communications  bar.  According  to  Celler, 
the  Communications  Commission  had  been  ••ink Inly  indust  ry-minded" 
and  had  "sanctioned  and  fostered  excessive  economic  concentration." 
Celler  called  for  the  adoption  of  an  F(  5C  code  of  ethi    . 

Rumors  were  rampant  that  certain  favored  segments  of  the  broad- 
casting indust  r\  enjoyed  ;i  very  cozy  relationship  with  Chairman  Mc- 
Connaughey's  F(  ;  .  Is  Co  gressman  John  I).  Dingel]  of  Michigan 
declared : 

Among  attorneys  who  are  practitioners  before  the  Federal  Communications 
Commission,  ii  is  now  believed  thai  :i  case  Is  "arranged"  rather  than  tried,  and 

inner  is  the  party  with  the  mosl  political  strength.  It  is  distressing  I 
as  an  attorney  to  I  ear  '  i  -  yers  talking  o  .  Such  talk  Is  shocking 

w  idespread  in  Washing! 

On  more  than  <  sion,  Commissioner  Webster  i  tain  that 

there  were  influences  at  work  on  McConnaughey  which  w<  than 

ethical.71  Commissioner  Mack's  reputation  for  being  "easy  to  talk 
with"  had  been  transferred  from  Florida  to  Washington ;  lie -till  was 
accessible  as  ever.  McConnaughey  meanwhile  forthrightly  defended 
the  interaction   between  the  regulators  and  gulated:  such  ex 

pa rtf  contact  was  a  "virt  lie  rat  her  than  a  fault "  on  matters  other  than 
cases  ;  ending  before  the  Commission.75  But  the  smell  of  unseen  smoke 
was  very  much  in  the  air.  [nterested  parties  were     it  was  said 

ss  rig  specific  ases  with  commissioners;  deals  were  being  consum- 
mated for  broadcasting  privileges  which  were  worth  millions  of  dol- 
lars. Political  pressures  from  both  panic-  were  intense.  A  staff  man 
-who  served  during  the  McConnaughey  years  remembered  it  as  the 
''darkest  period"  in  the  agency's  history. 

The  question  of  wrongful  influence  aside,  the  McConnaughey  com- 
mission was  unquestionably  regulating  as  little  as  possible.  In  March 
1957,  the  FCC  adopted  a  policy  which  provided  that  the  Commis- 
sion had  no  statutory  authority  to  weigh  economic  factors  in  deter- 
mining license  renewals  allocations;  concentration  of  economic  power 

-  b  matter  for  the  Justice  Department's  Antitrust  Division.73 
Chairman  McConnaughey  favored  a  5-year  renewal  period  ra 
than  3  years.74  Commissioner  Doerfer  would  go  further  and  allow  an 
indefinite  licence  period  with  review  only  where  there  was  reason  to 
to  <1<»  so.75  The  telephone  Indust  ry  had  also  been  well  served  by  an  F( '( ! 
with  three  former  State  utility  regulators.  McConnaughey,  Doerfer. 
and  Mack  emasculated  an  F( '( '  staff  report  on  A.T.  &  T.  and  Western 
Electric  so  that  it  was  favorable  to  the  indust] 

The  rising  criticism  of  t  he  F( '( '  could  not  have  gjone  unnot  iced  at 
White  II"         Shortly,  a  decision  would  have  to  be  made  concerning 
the  man  who  was  at  the  center  of  all  this  controversv.  The  term  of 


'   Broadcast  h  cr.  Tune  1  0.  1  357,  p  3  I. 
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Chairman  Georgi  I  .  McConnaughey  would  expire  on  June  30, 
With  so  much  talk  of  scandal  and  with  the  promise  of  a  full 
congressional  invest  igal  ion  of  the  F( '( J,  the  reappointment  of  Mc(  Jon- 
naughey  constituted  a  very  real  political  problem  for  the  administra- 
tion, [f  he  were  renominated,  the  White  House  was  fully  aware  that 
there  would  a  si  niggle  over  confirmal  ion  in  the  Democrat  ic-controlled 
Senate.  Weeks  passed  without  any  definite  word.  Never  before  had 
there  been  "so  much  suspense  for  so  long"  over  the  question  of  the 
reappointment  of  an  FCC  chairman.77  Publicly,  the  61-year-old 
McConnaughey  insisted  that  the  administration  had  offered  him 
another  term  but  he  had  not  reached  any  decision.78 

In  fact,  McConnaughey  was  never  offered  reappointment  by  the 
P  sident.  But, he  was  not  dismissed  either.  A fter  all,  he  was  initially 
fd  lor  i  he  position  by  Eisenhower.  To  turn  him  out  of  office  would 
certainly  reflect  on  t  he  President's  judgment.  McConnaughey  was  also 
an  influential  man  with  powerful  political  friends.  The  matter  would 
have  to  he  handled  with  subtlety  and  grace. 

Meanwhile,  the  possibility  of  McConnaughey's  departure  was  suf- 
flciently  strong  to  activate  several  serious  campaigns.  There  was  also 
tlu4  question  of  who  would  succeed  Mr.  Connaughey  as  chairman.  In 
1953  and  ana  in  in  195  t,  the  supporters  of  ( Jommissioner  John  Doerfer 
had  unsuccessfully  pressed  for  his  designation  as  Chairman.  Now,  for 
the  third  time.  I  doerfer's  influential  associates  intervened  on  his  behalf. 
<  l  March  -J.  1957,  former  Gov.  Walter  Kohler.  of  Wisconsin,  wrote  to 
Sherman  Adams  that  he  had  heard  there  might  be  an  upcoming 
vacancy  in  the  VCC  chairmanship.  Kohler  requested  and  received  an 
interview  with  Adams  to  discuss  "sealing  wax  and  cabbages  and  kings"" 
and  John  Doerfer's  future.79 

In  1953,  the  supporters  of  Rosel  Hyde  had  argued  persuasively 
against  Doerfer's  selection  as  Chairman  on  the  basis  of  his  lack  of 
experience  and  knowledge.  Doerfer's  advocates  now  used  the  same 
argument  to  his  advantage:  the  business  of  the  VCC  should  not  be 
interrupted  while  a  new  Chairman  familiarized  himself  with  his 
duties.  An  orderly  transition  could  best  be  assured  by  selecting  the 
Chairman  from  the  existing  membership  of  the  Commission.  From 
there,  a  simple  process  of  elimination  led  directly  to  John  Doerfer 
who  knew  the  "regulatory  ropes" — he  was  the  "natural  and  logical 
choi  The  administration  would  also  avoid  any  problem  with  the 

Congress  over  the  appointment:  Doerfer's  term  still  had  4  years 
remaining  and  no  Senate  action  on  his  designation  as  Chairman  was 
necessary. 

These  must  have  been  strange  and  curious  times  for  Chairman 
McConnaughey:  IT"  was  almosl  encircled  by  candidacies  of  one  sort 
or  another.  Surely,  he  was  aware  of  the  ambitions  of  his  colleague, 
( Jommissioner  ! )oerfer,  as  well  as  others  who  were  anxious  to  step  into 
the  chairmanship.  Even  two  members  of  the  stall' — the  general  coun- 
sel and  the  secretary-  were  embroiled  in  active  campaigns  for  the 
vacancy  McConnaughey's  departure  would  create.81  Outside  of  the 

~  Broadcasting,  Apr.  B,  1957,  p.  186. 
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!,  there  were  probably  another  LO  I 

pressures,  political  and  otlu  i  to  build.   \ 

was  direct  or  indirect  p  rsuasion  froi 
be  in  the  best  interesl  of  botl    HcConna 
if  he  gracefully  bowed  out. 

Personal  consideratioi 

xperience  and  connectioi    .  M  < 
the  thri\  ing  I.:/,   practice  lie  had  lefl 
cipal  reason"  v  as  I   -  "own  volition,"    5  \ 

that  McConnaughey's  retirement  "may  ! 
other  than   his  desire  to  become  dis 
bothered  him.'5      in  early  June 
clared  that   he  would  noi  a 
weeks  later,  I  he  Wl   t<    I  !• 
that  John  Doerfer  would  be  thi 
g  Commission.  At  the 

Eisenhower's  acknowledgement  v  I  I  not 

help  but  notici    that  neither  letter  v  . 

noted  that  there  had  lx  en  "] 

"quietly  i  red"  McConnaug  ithdrawal  due  to 

congressional 

Two  days  before  McConnaughi  I 

graved  notices  v 

Washington    law    firm    of    Met  ;  !.'!' 

( reorge  ().  Sutto] 
ton  since  193 
had  been  McConnaug 
izing  in  congi 
terms  of  the  written  tipulatei  ; 

ve  $160,000  for  ent 
addition,  McConnaughey  formed  a  law  pn  <    >lum- 

bus,  Ohio.  The  financial  outlook  could 

There  was  si  ill  no  am  from  the  W 

would  be  selected  to  fill    \\  :  oi 
"1  )ozens"  of  candidates  were  still  working  h 
ment.  One  person  had  already  declined  the  pos 
formed  that   the  chairmans 
would  not  be  ><>  particular.  The  crossfire  bet 
rants  and  their  partis  -  intense  and  not  very  pl< 

out  of  a  morass  of  competing  cai 

with  good   supporting  qualification  .    other  r    ip- 

pointee  to  the  ( iommunici  on  had  b 

part,  because  of  powerful  Republicai 
cal  climate  was  not  conducive  to  another  such  appointn 

On  June  28,  L957,  Freder 
another  rout  ine  call  I  Thite  I  [(  >n  \\  ith  : 

as  Assistant  Deputy  Aitorni      •  I  ,  Ford  ] 

'2  Broadcasting,  July  1.  1957,  p   102 
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"  McConnaughey  to  Adan 
Box  380 
*7  Broadcasting,  Julj  1.  19 

Bernard  Schwartz.  T1 
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3,  attorneys,  and  Federal  judges; 

n  in  contact  with  the  \Vhite  House  staff. 

\\  •  i hat  thi-  \  isit  concerned  an 

•    >r\   fashion,  < rov- 
\  ,   year  term  on  tin-  F<  !<  '.  A  fter  only  a 

►ted,  thereby  ending  months  of  polit- 

rhe  selection  was  ;i  complete  surprise 

\  ■•    •  a  long  career  <»!"  coming  in  second, 

er     finally  edged    into   first   p] 

I  L953  v  hen  Ford  was  the  1  rearing  Division 

<  |     reau.  \s  one  of  the  few  Republican  F<  JC 

labored  long  and  hard  for  an  appointment 

nhower  adminisl  ration.  Prompted  by  a  "just 

i,  Ford  first  had  campaigned  for  the 

«  Doerf<  id;   he  t hen   worked   for  the 

er  Lee.  l  It  is  doubt  i'ul  that  he  was 

er  posit  ion.  In  the  first  place,  his  major 

Walter  S.   Hallanan  who  was  vice 

National  Committee.91  Hallanan  had  been 

itor  Robert  Taft  in  his  contest  with 

ous  incidents  at   the  National  Convention, 

•  lial  terms  with  the  White  I  [ouse. 
;:iv  an  interview  at  the  White  House.  But 
g  to  accept  appointment  as  FCC  ( reneral  Counsel. 
I  I,  he  approached  Chairman  Rose]  Hyde.  Despite  his 

•iously  considered  for  that  job  either. 

d  him  that  the  commission  wanted  a  General  Counsel 

already  well  establis  At  that  point,  Ford's 

::t ment  waned. 

All  say  that   Ford  was  considered  a  less-than- 

I'o  the  contrary,  the  t3-year-old  West  Virginian 

iderable  professional  stature  by  1953.  Following  his 

"in  the  University  of  AW-;    Virginia  School  of  Law, 

v  firm  in  Clarksburg  where  he  eventually  became  a 

.I'"i-  :.  years,  he  was  engaged  in  the  general  pra 

'  ♦  •  law  professors,  Ford  moved 

-  in  the  Federal  Security 

tinistration ;  during  the  war,  he 

i  the  Air  Force.  In  I 

aff  of  the  Communications  Commission   where  lie 

>le  reputation  because  of  his  work  on  two  long  and 

m  I    initiated  anion  to  revoke  the 

Michigan  broadcaster  on  charges  of 

»n  owner  frequently  interfered  with 

particularly  on  his  "pet  hate-"  which  included 

1957   n  20 
;  Hallanan  to  Adams,  Feb.  27  1953  DDEL 

Interview  with  Ford. 
i.-w  with  Hyde 

[deration  pdel.  or  in  p>oxioi 
lloandth(  i         •»  Harper's  magazine,  July  1952,  p.  84. 
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The  hearings  lasted  113  days,  and  the  record  consisted  of  i 
than  L8,000  pages  and  1,200  exhibits.  Ford's  exemplary  handli] 
that  case  propelled  him  into  the  position  of  first  chief  of  the  B 
casl  Bureau's  Hearing  Division.  Thereafter,  he  represented  th<   B 
cast   Bureau  in  one  of  the  most  complex  merger  cases  ever  to 
before  the  Commission.  After  equally  lengthy  hearings,  the  ( 
mission— in   a   milestone  decision     declared   thai    a   prior  antit 
violation  did  no1   automatically  bar  an  applicant    from  broai 
licens 

His  ambitions  frustrated  at  the  FCC,  Ford  transferred  to 
tice  Department  in  L953.  He  became  first  assistant  to  J.  Lee  Rankin 
who  was  Assistant  Attorney  General  in  charge  of  the  Office  of  I. 
Counsel.  In  that  position,  he  drafted  opinions  of  the  Attorney  ( reneral 
and  White  House  mes  .  When  Rankin  was  appointed  Solicitor 

General,  Ford  became  his  acting  successor.  Despite  his  efforts  t< 
tain  the  position,  someone  else  was  selected  as  the  permanent  A 
ant    Attorney   General.    In   January    L957,    Ford    became    Assis 
Deputy  Attorney  General  in  charge  of  processing  appointments  to 
the    Federal    judiciary.    In    that    position,    he    gained    considerable 
exposure  to  the  political  aspects  of  the  appointive  process.  He  also 
developed  good   working  relationships  with  the  White  House  staff 
and  with  the  chairman  of  the  Senate  Judiciary  Commitl     .  J      es  O. 
Eastland  of  Mississippi. 

Every  once  in  a  while,  a  regulatory  agency  appointment  is  chara 
ized  as  a  "merit  selection" — a  murky  and  elusive  term  at   he- 
connotations  are  only  slightly  clearer  t  han  its  precise  meaning.  "M 
does  not  suggest  the  absence  of  political  considerations;  it  doe-  imply, 
however,  that  the  dictates  of  political  necessity  were  not  at  the 
of  the  selection  decision.  Instead,  the  predominant  factor  in  a  "merit 
appointment"  is  that  the  person  is  peculiarly  qualified  for  selection 
to  a  particular  position.  Further  essential   ingredients  in  such  an 
appointment  appear  to  be  the  absence  of  close  connections  with  any 
special  interest  group  and  the  absence  of  a  concerted  and  intensive 
political  campaign  for  the  job.   Frederick  W.   Ford  was  a   "i 
appointment"  because  lie  had  served  as  an  FCC  attorney  for  »'-  years 
and   he    was    "familiar    with    [the    FCC's]    policies,    frailties    and 
people." 

In  addition.  Ford  had  never  been  employed  by  the  industries  he 
would  now  regulate;  his  entire  career  in  Washington  was  in  go 
mem  sei  viee.  All  the  same,  the  new  comm  -  clearly  a  Repub- 

lican in  background  and  philosophy.  His  father  inent 

in  the  West  Virginia  Republican  Party  for  years;  Ford,  himself .  had 
held  various  minor  party  posts  back  in  the  days  when  he  was  : 
ticinglaw  in  Clark-bur-.       Yet,  due  to  legal  restrictions  on  poll 
activities  of  Government  employees,  Ford  had  n<  an  active  Re- 

publican partisan  for  vears.  Xoneof  the  administral 
pointments  to  the  F( '( !  could  be  clearly  characterized  as  "Eis 
Republicans";    the    man    Ford    would    replace,   George    C.    M  i 
naughey,was  closely  identified  with  the  "old  guard"  wing  of  the  party. 
The  President  now  named  his  first  ••modern  Republican"  to  the  ( 

nnation.  DDEL,  OF  16,  Box  19]  ting,  J         -    1957,  p.  52. 

!,~  interview  with  Ford. 
"•  Broadcasting,  Jolj  B,  1957,  i>   106. 
:,_  Biographical  information,  DDEL,  OP  16  Box  191. 


,  I      ...;.  ■  &    lo  50,  the  White  Hoi  ixded 

tion  who  had  "little  to  commend 

Republican  Party.'5        ^ssuch  his 

•  relief  from  both  within 

I  >o  rfei      is    onsulted,  and  approved  the  selec- 

sideration.      Lndeed,  Ford's 

!  [allana  not  contacted  until  after 

!    m.I,  himself,  made  no  suggestion  of  his  nomi- 

,  mind  during  a  search  of  the 

s  for  appointment  to  the  FCC;  Ford'sefforts 

1  >ue  to  bis  prior  clearance  with  the 

FBI  3t  igation  \  ■■--•my.  A  few 

rnor  Adams  at  t  be  White  House, 

te. 

re  i  as  though  Chairman  Warren  Magnuson  of 

in  no  hurry  I  iule  a  bearing 

.  More  i ha  riend"  offered  to  be  of  as 

tigi     i  hi  a  ing;  managing  all  of  that  lin- 
ing a  bil  of  a  problem.104  Ford  then  was 
Eastland  who  had  beard  that  Magnuson  was  not 
dy  on  the  confirmation.  On  Ford's  behalf,  Eastland 
tally,  on  July  17.  1957,  a  hearing  wan 
i  ery  routine  and  casual ;  as  much  time 

father  as  the  nominee.106  The  committee 
i  -  confirmed  as  the  fourth  Republican 

>  h  had  sue];  a  great  effect  on 

.    I  'h airman  McConnaughey  also  influenced  the 

.  Wh  >  Department,  Ford  had  digested 

on    onfl  red  he  thought  that  the  White  House 

orl  against  the  new  VCC  chairman,  John 

1  E  ■  to  Doerfer  on  those 

i  a  future  need  a 

^rick   W  .1,    1957.    National   Archives,   Ford 

Ford. 
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FCC  Appointments  in  the  Wake  of  Scandal 

<  L958) 

"Mr.  Mark  was  simply  a  tool,  but  who  arranged  to  urct  the  tool  Into 
position,  and  who  manipulated  him  when  he  \\a<  in  place?"-   Editorial,  8p 
field  <///..  Daily,  March  l.  1958. 

Nothing  has  a  greater  impact   on  the  appointment  process  : 
political  scandal.  When  it  occurs  it  disrupts  other,  more  natural  foi 
and  alters  many  decisions  which  otherwise  might  have  been  □ 
Scandal  creates  its  own  necessil  ies. 

"Affable"  was  the  adjective  mosl  often  used  by  friends  to  i 
Richard  A.  Mack.  The  "sociable  and  suave"  F< '( '  ( Jommissioner  from 
Miami  had  a  "good  sense  of  humor"  and  a   Florida  tan  thai   i 
seemed  to  fade.1   He  was  the  type  of  fellow  who  would  have  been 
thought  of  as  a  Tool  except  that  he  was  so  very  Likable  and  pleas 
He  had  probably  been  more  comfortable  in  the  easy  camaraderie  of 
the  Sigma  \u  house  at  Florida  than  he  was  in  the  middle  of  one  of 
the  large  giveaways  in  the  history  of  Government  largess:  the  alloca- 
tion of  television  license-  in  the  mid-1950's.  That  a   man  of  Richie 
Mack's  ability  should  be  placed  in  such  a  position  at  such  a  cril  ical  t  ime 
perhaps  was  "one  of  those  bitter  little  jokes  thai  the  cynic's  god  likes  to 
play  on  a  democratic  citizenry."2  Hi-  appointment  certainly  cannot 
be  explained  in  term-  of  ability  or  qualifical  ion. 

Commissioners  who  served  with  Mack  recall  that  he  had  a  total  lack 
or  familiarity  with  his  responsibilities  as  a  regulator.  His  competence 
matched  his  awareness:  one  colleague  of  his  was  forced  to  conclude 
that  "somebody  had  obviously"  done  all  of  .Mack*-  work  for  him  when 
lie  served  on  the  Florida  Public  Utilities  Commission.  WhateT 
might  have  done  in  Tallahassee,  Mark-  was  "beyond  his  deptl 
Washington.  Nor  was  he  conversant  with  ethical  standards.  For  ' 
missioner  Edward  M.  Webster,  there  was  a  point  in  every  case  where 
he  thought  that  discus-ion  should  be  strictly  confined  to  Comm 
meetings;  more  than  once,  Webster  had  to  remind  Mack  of  his  pref- 
erence in  that  regard.  .Mack-  was  also  "far  too  free"  with  inform] 
"of  the  mosl  critical  kind"  in  his  dealings  with  ;  >utside  of  the 

agency.  The  convivial  Commission*  r  liked  to  drink  as  well  as  ta 
which  possibly  explains  some  of  his  more  peculiar  conduct.  At  Com- 
mission meetings,  his  colleagues  typically  would  break  into  con, 
tions  when  Mack  addressed  an  issue.  On  one  such  occasion,  Mack 
slammed  his  hand  on  the  conference  table  and  demanded  to  know 
the  distance  between  Omaha  and  Kansas  City.  Stall'  members  pi 
wen4  bewildered  at  the  utter  irrelevancy  of  the  question  to  the  matter 
at  hand.  But  it  did  secure  the  attention  of  his  colleagues.  ( )ne  of  them 


m  York  Times,  Feb.  14,  1958.  p.  12. 
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final]  Ignificance  of  that?"  "You  can't  be  too 

\;  ,i;illv   incomprehensible   response.   Within  a 

appointment,  the  southern  Democrat  had  absolutely 
fellow  commission! 

even  votes  which  distributed  broad- 

■   millions  of  dollars.  When  Mack  was  ap- 

.nit  number  of  very  high  frequency   (VHF) 

til]  available  in  financially  attractive,  big  city 

ts.  Yet,  t  in  very  limited  supply  in  any  single  com- 

:  -  had  been  allocated  more  than  three  \IIF 

:  mosl  had  1«  ■ 

\\  was  free,  the  process  of  getting  it   was  not.  A 

i  hotly  contested  station  could  expect  to  pay 

fees  to  lawyers  and  engineers.  There  would  also 

.  and  many  applicants  spent  years  in  protracted 

end  up  with  absolutely  nothing.  It  was  a  costly 

Bui  were  high,  and  there  were  usually  three  or 

»r  One  of  these  prizes. 

i  ated  a  total  of  three  VHF  channels 

i.  By  L955,  there  was  one  left,  [fever  there  was  a  "sure- 

tinel  10  Miami  seemed  to  be  it.  Although  it  would 

_■•  with  two  other  established  stations,  Channel  10  had  a 

I  all  of  Dade  County  and  most  of  nei^h- 

County.   Year  round,  there  were  900,000  potential 

within  that  broadcast  range.5  But  that  was  only  part  of  the 

a]  ook.   It   did   not   include  the  massive  influx  of  tourists 

swelled  the  population  in  season.  Moreover,  the  Miami  area  had 

arently  unlimited  potential  for  future  growth. 

M  a   pri/e  worth  the  fight,  and   four  separate  applicants 

For  the  license  t"  operate  <  Channel  1<).  It  was  a  t:>-t  of  endurance 

[  as  i   -    ■  es  and  skill;  one  applicant  died  while  the  proceed- 

dii  'j.  and  the  corporation  he  owned  went  forward  with 

eral  yeai  I  before  the  parties  had  the  op- 

.  t<>  argue  thi  ir  cases  before  an  FCC  hearing  examiner.  On 

I  L7,     •■'»l     after  32   'lay-  of  hearings  stretching  over  G 

•  anrument  was  made  and  the  examiner  withdrew  to 

d<    Isioi  .  WJien  the  decision  was  announced  on  March  30, 

fthe  four  applicants  immediately  lodged  an  appeal  with 

full  ( Commission. 

of  that  date,  Richie  Mack  was  under  serious  consideration  for 

nenttotl     Ft  C ;  within  6  weeks  of  the  decision,  Mack's  selec- 

I   be  dl  M     ;k    had   ••friends  on  all  sides  of  the  case" 

I  hannel  L0.7  He  was  certainly  aware  of  the  contest  and  the 

:  ■"•  years  earlier,  in  1951,  State  Commissioner  Mack 

ed  one  of  the  contestants  in  a  letter  to  the  FCC.8 

nearly  all  of  Mack's  key  political  supporters  wore — to 

partisans  of  one  applicant  or  another.  Senator  Spes- 

■  f  tii-  Information  in  this  paragraph  i--  based  on  Interviews  with  six  Communlca- 
■■■I  w  itii  Richard  A.  Mack. 
■  lltorlal,    Feb.    21,    1958,   n<   printed    in    Congressional  Record, 

t  Hearings    pt    °    i>    561 
'  v  5    DDBL   OF  16.  bo*  191. 

•  Hearings,  pt.  2,  p.  77^ 
unlcatlona  Commission,  July  19,  1951,  as  printed  In  Oversight 
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Bard  L.  Holland     whose  office  Mack  had  used  a-  his   Wa  '.• 
"base  of  operations"  while  campaigning  forthe  Federal  job     was  an 
active  partisan  of  A.  Frank  Katzentine,  the  applicant  that  the 
ing  examiner  had   found  mosl   qualified   for  the  License.8  George  A. 
Smathers,    Mack'-    second    senatorial    sponsor,    allegedly    endo 
Katzentine  but   he  was  also  the  attorney  of  record  for  the* 
another  applicant.1    The  man  most  responsible  for  Mack's  rise  in  the, 
National    Association    of    Railroad    and    Utilities    Commission! 
Jerry  W.  ( larter     was  strongly  committed  to  Katzentine ;  Cart  r 
pulled  "undercover  whatever  wires"  lie  could  i<>  secure  Mack's 
selection.11  En  early  L955,  Carter  had  also  worked  hard  for  Chairman 
George  McConnaughey's  confirmation  when  it  was  stalled  in  tin-  S 

ale. 

At   the  same  time,  Katzentine  had  offered  to  use  lii-  political  in- 
fluence on  McConnaughey's  behalf  even  though  he  had  no  pers* 
knowledge  of  him.  The  correspondence  bet  ween  Katzentine  and  ( Jarter 
on  that  matter  clearly  implies  that    Kal  thought   he  was  ad- 

vancing his  own  interests  by  supporting  McConnaughey's  confirma- 
tion.12 Unlike  the  si  McConnaughey,   Katzentine  had  known 
Mack  well  enough  to  recommend  him-    20  years  earlier     for  ad 
sion  to  Sigma  Nn.'    It  can  be  safely  assumed  that  Katzentine  was  ac- 
t  ively  involved  in  the  campaign  to  put  Mack  on  t  he  Ft 

Considering  all  of  that  in  light  of  what  was  at  stake,  it  is  simply 
inconceivable  that   Mi  pporters  work-.  ssly  for  his  FCC 

selection  without  thinking  about   channel   L0.   Discussions  sure! 
curred  on  the  future  impact  of  Mack  as  a  FCC  Com]  t  on  that 

case.  Mack  need  not  n  involved;  probably  good  political  - 

dictated  that  he  not  be  consulted  until  his  selection  was  secure.  After 
all,  his  friends  had  profitably  used  him  when  he  State  commis- 

sioner. Why  couldn't  they  rely  on  him  again  as  a 
sioner?  There  was  not  a  single  reference  to  the  .Miami  Mack 

breezed  through  his  Senate  hearing;  it  ■  E  the  most  signifi 

licensing  contest  in  the  entire  State  of  Florida  didn't 

Richard  A.  Mack  look  his  seat  as  a  member  of  the  FCC  on  July  7, 
1955.  Tr  was  just  in  time  for  him  to  participate,  if  h  to  do  so, 

on  the  Miami  10  case.  The  oral  argument  before  the  Commission  on 
natter  wa — heduled  for  July  L8. 

Colonel  Katzentine  seemed  to  have  good  reason  to  be  confident,  TTe 
had  a  "magnificent  decision"  from  the  hearing  examiner;  politicians 
who  were  partisans  of  his  application  were  also  the  source  of  the  ap- 
pointment of  the  newest  FCC  Commissioner.  But,  Katzentine  was  a 
Democrat  and  he  knew  full  well  that  the  FCC  was  now  a  Republican 
organization  under  the  leadership  of  Georsre  McConnausrhey.  <h\ 
.Time  6,  1955,  Katzent  ine  wrote  to  his  "closest  friend"  in  Washington  - 
Senator  Estes  Kefauver  that  he  was  "troubled  that  politics  may  in- 
tervene bet  ween  the  examiner'-  report  and  the  final  d<  cision." 

In  t  lie  -a  i  ne  letter,  he  also  reported  thai  Senator  Holland  had  already 
intervened  with  Chairman  McConnaughey  on  behalf  of  Katzentine's 


» Mack  testimony,    0  Hearings,   pt.   3,   p.    I  ony.   pt.   2. 

p.    500. 

[bid.,   George   A    Rmatl  1958.  as   prinl  relght 
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rn    W.  Carter  testimony,  Oversight  Hearings,  pt    2,  pn    - 
\     Frank    Katzentine   to   Jerrj    W    Carter,    Jan.    10,    1955,    as    printed    In    Ov 
Hearings,  pt.  4,  p.  1580. 

Katzentine  testimony,  Oversight  Hearings,  pi 

tzentlne  t<>  Kefauver,  June  6,  1955,  as  printed  In  o 
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Bpp]  k  tided  promptly  and  enthusiastically  to 

.   I  m  an  "incidental  conversation  , 
oners  Bartley,  Lee,  and  Hennock. 
:  -  tiling  and  able  to  <1<>  more  for  his  fi 

from  Miami: 

■.'.  :iy  of  a  more  direct  approa<  -i>  to  anyone  I 

M..w  about  it.  .  .  .  it  would  break  my  heart  11 
rfon.1 

\-  .t  he  Senator  from  Tennessee  was  actively 

for  i  lif  I  >t  mocratic  Domination  for  president;  he 
ry  influential  position  to  assist  Katzentine.  Katz- 
to  reports  that  powerful  Republican  inter- 
ning on  the  behalf  of  his  major  opponent,  Public 
;  ,Inc.Publi<  Service  was  wholly  owned  by  National 

\  had  been  a  major  contributor  to  the  Republi- 

L952.     Even  more  unsettling  to  Katzentine  were 
a  I;  chie  Mack  which  began  to  circulate  "immediate- 
The  rumors  were  to  the  effect  that  im- 
■■  i-   influences   were   being   brought    to   bear  on   the   new   FCC 

:i  !'('('( Commissioner  for  a  total  of  32  months.  From 
seat  to  the  day  he  left,  an  inordinate  amount  of  his 
time  'I  by  the  com  roversy  surrounding  channel  10-Miami. 

I    i   :        letails  of  all  the  pressures  on  Richie  Mack  will  probably  never 
be  k\  Ul  that  is  certain  is  that  they  were  extensive,  continuous, 

and  incn  .   intense  as  the  months  passed.  Before  the  case  was 

v  decided,  a  "veritable  galaxy  of  Washington  luminaries"  were 
invo  the  controversy  over  the  Miami  license.18  From  the  begin- 

ning, Mack's  many  friends  from  Florida  began  to  take  advantage  of 
and  friendships  in  order  to  influence  .Mack'.-  vote  on  this 
allocat  i    .  Foi  a  n  an  who  stated  he  did  "not  react  to  pressure  very 

well".19  Com  er  Mack  was  in  a  st  difficult  position.  For  all 

.  M     k  initially  decided  not  to  participate  in  any 

t  of  the  Miami  case;  he  followed  this  wise  course  for  weeks  if 

nor  months  after  he  was  appointed.20  But  i  hen  something — or  rather, 

one    changed  his  mind.  That  man  was  Thurman  A.  Whiteside. 

Ai  some  point.  Whiteside  secured  Mack's  pledge  to  vote  for  National 

.  The  precise  date  the  pledge  was  given  is  unknown,  but  it  is 

of  critical  importance.  In  dime  1957,  after  the  final  Commission  vote 

.  Katzenl ine  wi   •■   Iv  fauver: 

[that]  I  cao  prove  thai  Richie  Mack  was  pledged  before  we  ever  had 
■  caminer.   I   have  three  people  who  will  testify  to  that 

SA  is  pledged  even  before  he  was  in  serious  contention 

for  I  tent  tot  .  While  it  is  true  that  Mack  was 

3  being  i  ed  during  the  months  of  April  and  May 
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ing  his  select  ion  in  late  November  195 1  -      i  he  rery  i  ime  I 
on  channel  l11  were  being  held.  However,  the  phrase  "before 
had  a  hearing"  might    refer  to  the  July   19  ment   before  the 

Commission  itself;  but  that  also  would  mean  thai  Mack  was  pie 
to  vote  a  particular  way  about  the  time  he  was  selected  for  the  I 
Katzentine  later  denied  that  he  was  i  itheroft  jcur- 

es.    Instead,   Katzentine  onvmcii  that   the 

phrase,  "hearing 
the  case  which  was  reached  in  February  L957. 

A  further  curious  aspect  of  Mack's  selection  which  was  n<-.    i 
factorily  explained  were  four  long-distance  p]  3  ."•■      Chairman 

McConna  v|        during  April  L9  I  ould  those  calls 

concerned  the  channel  LO  situation?  !  ly  clear  that  Mc< 

naughey  was  i  I  I  involved  in  th  on  of  Mack  and  (2) 

.-,  Commissioner  who  would  c  y  follow  his  -.  The 

sore  question  lingers:  Why  d  I  up  voting  for  National  A 

linos  when  his  major  political  sponsors  for  the  appointment  wen 

y  supporting  a  personal  friend  of  the  Commission 
Katzentine  i  Could  it  have  hi  hing  to  do  with  t  reorge  Met  ton- 

naughey,  Mack's  major  Republican  sponsor  for  i  tionS 

Later,  the  explanation  was  more  or  1>  that  Mack's  rote 

i'  his  close  friendship  with  Thurman  A.  Whit 
Whitey  Whiteside  and  Richie  Mack  had  been  the  best  of  friends 
since  <•<>:  ir  wives  were  so  Wnile  the  Miami 

was  pending,  Mack  placed  do  less  than  33  lo]  £  e  calls  to 

Whiteside  in  Miami.5  ( Commissioner  Mack  hired  a  young  associi 
Whiteside's  law  firm  as  Ins  legal  assistant.2'  Jerry  Carter — who  knew 
both  men  well — stated.  "I  do  not  know  of  any  man  in  our  entire 
acquaintance  that  Mack  could  owe  more  to*'  than  Whiteside.27  White- 
side— a  veritable  Svengali  at  political  intrigue — had  b  Iping 
Mack  in  all  sorts  of  ways  for  years;  he  had  been  involved  in  M 
appointment  to  the  Florida  Public  Utilities  Commission.28  Asa  direct 
result  of  connections  Mich  as  Mack,  Whiteside  had  a  reputation  in 
Miami  as  a  "fixer"  and  influence  pedd  • 

Ever  since  the  beginning  of  t  he  contest  over  ( Channel  10,  ( reorge  T. 
Baker,  the  president  of  National  Airlines,  had  secured  the  best  legal 
representation  money  could  buy.  In  Miami,  the  company  was 
sented  by  one  of  the  city's  oldest  and  most  respected  law  firms.  But, 
the  officers  of  the  company  heard  disturbing  reports  about  Katzenl 
influential  friends  in  the  Senate;  Senator  1 1  oil  a  ml.  they  had  been  told, 
had  already  spoken  dirc.-tly  with  Mack  concerning  Katzentine's  appli- 
cation.9 '  In  the  late  summer  or  early  fall  of  1955,  t  he  Miami  counsel  to 
National  Airlines  advised  Baker  that  perhaps  another  lawyer  was 
needed  on  the  case.  The  company's  attorney,  Robert  1 1.  Anderson,  was 
fully  aware  of  the  close  relat  ion-hip  between  Mack  and  Whiteside  and 
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tionship  would  be  helpful 

in  i.  . 

w  of  how  the  Commission  might  vote,  Na- 

x  \\   ,iteside  $10,000  to  assist    it    in  securing 

\\     u  -  de  was  too  shrewd  to  accept  cold 
ich  as  this.  There  were  other  less  direct  ways 
\  Urlines  could  express  its  gratitude:  Whiteside's 

writing  Insurance.  He  did  agree  to  be  helpful 
National  Airlines  in  very  strong  terms  to  his 
h  was  a  clear  case  of  pure  influence.  White- 
Ldmitted  to  practice  before  the  VCC  on  October  25, 
othing  about  communications,  hut  he  did  know  some- 
thing R  Mack.  Meanwhile,  the  Katzentine  efforts  were,  go- 
i  and  elsewhere.  On  October  5,  L955,  the  man 
I  national  advertising  for  Katzentine's  radio  station  re- 
j:\  ing  all  [  his  |  time"  to  the  Miami  case,  and  that 
M  irtin     a  leading  Republican  in  the  House — 
down  the  line  forus."     Aboui  the  same  time,  Katzen- 
ill  from  a  "trusted  friend"  who  said  that  he  had  no 
»f  winning  the  Miami  -tat ion:  Katzentine  stepped  up  his  ef- 
again     contacted     Senators     Holland,     Smathers,     and 
Now  aware  of  Whiteside's  efforts  with  Mack.  Katzentine 
com                               friends  of  the  commissioner  to  see  him  and  at- 
•  to  convince  him  to  renounce  the  pledge.37  Katzentine  also  saw 
le  who  flatly  refused  to  "release"  Mack.38 
I'        \.  I''     er,  who  represented  Katzentine  in  the  Miami  case,  was 
rmer  chairman  of  the  FCC  (1944    t6)  and  a  founding  partner  in 
!«  Washington  law  firm  of  Arnold.  Fortas  &  Porter.  In 
ber  1955,  a  "thorough  discussion"  last  ing  "several  hours"  occurred 
P     terand  another  Washington  lawyer,  Downey  Rice.39  Rice 
tainted  with  both  Katzentine  and  Kefauver.  At  that  meeting, 
[enerally  agreed  that  the  place  to  'cry  wolf*  was  as  high  up  in 
close  Eisenhower  a  possible."  The  two  men 
led  to  discuss  the  "ways  and  means"  of  doing  just  that: 
irred  to  Paul   Porter"  thai    Vice  President  Nixon  might  be 
an  indirect  contact  with  William  P.  Rogers  who  was 
then  in  tin-  Justice  Department.40  Rice  did  approach  one  of  the  Vice 
the  hope-  that  Nixon  would  intervene  with  Com- 
R     ,,;  E.  Lee  concerning  these  improper  influences.  Follow- 
that  meeting,  Porter  was  "briefed"  concerning  what  occurred.41 
I"                                   y,  Poller  stated  that  he  had  "constantly  ad- 
monis       "   K   •       •     •    "to  make  no  ex  />"rf>    representations  to  any 
comi                                  :  the  issues  involved  in  the  Miami  ease.  How- 
.  Porter  -lid  indicate  that  because  of  the  "unusual  and  extraordi- 
circumstances"  of  the  case,  he  did  nothing  to    "prevent"  his 
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client's  improper  contacts  with  the  Commission.43  Porter  adan 
insisted  that  he  played  no  part  in  the  formulation  of  the  schem< 
cerning  the  yice  president        though  it  appears  to  have  occurred  in 
his  law  offices.44  The  intrigue  continued  on  throughout   L955. 

Five  months  after  the  oral  argument,  the  commission  took  a 
liminary  vrote  on  the  Miami  case  which  resulted  in  an  escalation  i 
pressures  on  Mack.  ( Generally,  F(  !C  members  do  not  actually  writ 
opinion-  in  the  cases  i  hey  decide.  There  was  an  entire  division  of  the 
FCC  which  drafted  opinions  once  they  received  preliminary  in- 
t  ions  from  i  he  commission. 

After  ilic  opinion  was  written,  the  full  membership  then  voted  on 
whether  to  adopt  it.  On  December  21,  L955,  the  commission  by  a 
of  3  2  1  with  one  absention  instructed  the  staff  to  prepare  an  opinion 
"looking  toward"  an  award  of  channel  LO  to  National  Airlines.  '!  i 
breakdown  of  the  vote  is  important.  The  three  Republicans  appo 
by  Eisenhower  McConnaughey,  Doerfer,  and  Lee  roted  for  Na- 
tional Airlines.  Bartley  and  Webster  voted  for  Katzentine,  and  Hyde 
cast  his  vote  for  a  third  applicant.4  Richie  Mack  was  not  present  at 
the  meet  ing.  Although  the  vote  was  supposed  to  be  secret,  ii  was  well 
known  by  the  interested  parties  almost  immediately. 

New  developments  altered  the  situation.  While  the  opinion  was 
being  drafted,  ( Jommissioner  Edward  M.  Webster's  term  expired  and 
he  was  replaced  by  T.  A.  M.  Craven  in  L956.  Although  Craven  was 
an  unknown  quantity  as  far  as  the  Miami  case,  it  was  certainly  noted 
that  he  had  not  heard  the  oral  argument  nor  had  he  voted  on  the 
question  of  preliminary  instructions.  There  was  a  good  possibility  that 
Craven  would  choose  to  abstain  on  any  final  vote  in  such  a  situation. 
I  f  ( 'raven  abstained,  then  there  would  be  sis  votes.  The  law  provided 
that  three  votes  was  sufficient  to  award  a  License  if  there  were  only 
five  votes  cast.  Assuming  that  McConnaughey,  Doerfer,  and  1/ 
not  change  their  position  and.  Mack  and  Craven  abstained,  the  award 
would  go  to  National  Airlines.  However,  if  Mack  participated  and 
voted  for  any  one  of  the  other  applicants— such  as  Katxent 
National  Airlines  would  lose.  It  was  simple,  but  very  important  mathe- 
matics to  the  competing  applicants.  More  political  pressure  was 
result:  "constant  brush  fires  were  started  in  every  corner  during  all 
of  1955,  the  entire  year  of  L956,  and  up  until  the  week  of  the  final 
decision."47  Mack,  conceivably,  could  be  the  deciding  vote;  what  lie 
endured  on  t  hat  account  is  only  imaginable. 

For  not  fully  explained  reasons,  it  took  the  Commission  staff  the 
entire  year  of  L956  to  draft  the  opinion  along  the  line- of  the  FCC?s 
preliminary  instruction.  During  that  time  .Mack  remained  the 
point  of  much  of  the  pressure;  it  was  now  generally  assumed  that 
Doerfer,  Lee.  and  McConnaughey  would  not  alter  their  votes  for 
National  Airlines.48  Several  week-  prior  to  the  decision,  an  old  friend 
of  Mack's  (who  was  also  a  Katzentine  advocate)  contacted  him 
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.  Mack  ach  ised  him  that  it  did  not  look 
K  there  v       "1     »  much  Kefauver"  in  the 

tuver  had  been  the  Democratic  candidate  for 
.  Katzentine  had  been  a  fund  raiser  for 
K<  fauver  had  also  "vigorously  opposed"  the  con- 
McConnaughey  to  the  FCC  Sack  in  L955.  Senator 
that  his  anion-  then  had  not  been  forgotten 
!         s  beginning  to  appear  that  partisan 
ould  be  the  controlling  element  in  the  Corn- 
channel  L0. 

ssion  was  due  to  take  final  action  on  the 
ntrolled  Senate  Commerce  Committee  sum- 
ii-  on  another  unrelated  mat- 
-.  ;  he  commissionei  "invited" 

which  lasted  approximately  10 
Magnuson  indicated,  in  general  terms, 
d  about  an  airline  receiving  an  award  of  a  tele- 
inquired  whether  the  Commission  had  any  policy  on 
.  I  lan  Magnuson  had  been  interested  in  this  ques- 

had  stated  that  the  FCC  "should  be 
i  he  inst  rusion"  of  "aviat  ion  carriers"  into  the  broad- 
.  At   no  time  during  the  secret  session  was  channel  10, 
tme.      However,  the  application  of  National 
-  :    •  the  Mia)  -i<»n  >t:u  i<>n  atter  of  first  impres- 

law  certainly  did  not  prohibit  an  airline  from  also  owning 
a  VHF  channel.  The  implication  could  not  have  been  lost  on  anyone 
at  that  meet  ing. 
About  the  same  date  ms  the  Senate  hearing,  a  further  development 
ner  (  Jraven  seconded  a  motion  to  instruct  the  staff 
to  draft  an  additional  opinion  favoring  the  allocation  of  the  Miami 
:<■!  to  a  third  applicant.54  Although  the  motion  failed.  Craven's 
n  was  quite  significant.  Did  Craven  intend  to  vote  in  the  final 
than  abstaining  ?  [f  so,  that  would  mean  that  all  seven 
ers  would  be  vol  ing  and  Mack's  vote  for  National  Airlines 
would  be  essential.  He  could  no  longer  -imply  abstain  unless  Craven 
.  I  ndicative  of  t  he  pressure  he  was  under,  Mack  attempted. 
to  persuade  his  fellow  Commissioners  to  report   a  unanimous  vote 
e  lour  applicants;  this,  they  refused  to  do.55 
ally,  on  February  s.  L957 — nearly  11  months  after  the  prelimi- 
nary vote  instructing  the  staff  to  prepare  the  opinion — the  FCC  re- 
el its  final  derision:  channel  L0,  Miami  was  awarded  to  National 
Airlines  by  a  vote,  of  1  2   1.  McConnaughey,  Doerfer,  Lee.  and  Mack 
formed  t  he  majority  with  I  [yde  and  1  ">;i  it  ley  dissent  ing.  ( Jommissioner 
Craven  abstained  which  meant  that  Mack  could  have  done  likewise, 
and  the  result  would  have  been  I  he  same.  Why  did  ( Commissioner  Mack 
\  ote j  Publicly, he  stated  that  the  reason  for  his  decision  to  participate 
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because  the  "people  of  Miami"*  were  entitled  bo  this  additional 

service  which  had  been  held  up  for  many  years.  He  would  al80  admit 

that  he  had  no  idea  luiw  the  Commissioners  would  vote;  as  the  Com- 
missioner with  the  second  leasi  seniority,  be  voted  before  five  of  his 
colleagues.66  But,  in  an  interview  with  congressional  staff  members 
(which  was  secretly  recorded  without  the  Commissioner's  knowledge 

or  consent).  Mack  was  reported  to  have  said  : 

[  didn't  want  to  vote,  but  i  felt  like  if  I  don't  (sic)  rote  some  way,  everybody*! 

gonna  be  mad  at  me  .  .  .  This  darn  thing  W&B  like  a  snowball  going  down  a  hill.'' 

Mack  finally  had  succumbed  to  the  pressures  from  Thurman  Whiteside. 

The  rolling  snowball  was  not  stopped  by  the  final  vote  in  the  i 
Washington  was  alive  with  talk  of  the  decision  and  the  various  in- 
fluences which  allegedly  caused  it.  It  was  -aid  that  Commissioner 
Robert  Bartley  carried  his  concern  about  the  «ase  and  other  F(  I 
matters  to  Ins  uncle,  Speaker  Sam  Rayburn.M  Bartley's  information 
was  perhaps  a  factor  in  the  Speaker'-  decision  to  call  for  a 
congressional  investigation  of  the  regulator}  agencies.  Of  course, 
Colonel  Katzentine  was  especially  hitter  over  the  FCC's  action  in 
overturning  the  examiner's  decision  ;  both  he  and  his  supporters  in  the 
Senate  were  absolutely  convinced  that  the  decision  was  motivated 
by  considerations  of  partisan  politics  rather  than  merit.  By  the 
summer  of  1957.  the  House  Oversight  Committee  was  staffed  and 
functioning,  and  Katzentine  had  a  ready  outlet  for  his  disappointment 
and  rage.  "Bernard  Schwartz,  the  newly  appointed  counsel  of  the 
Oversight  Committee,  received  his  first  in  format  ion  on  t  he  M  iami  case 
from  Colonel  Katzentine.59  The  unsuccessful  applicant  cooperated 
fully  with  the  committee,  and  Schwartz  took  it    from  there. 

With  the  almost  unswerving  support  of  Committee  Chairman 
Morgan  M.  Moulder  of  Missouri,  Schwartz  directed  the  most  extensive 
investigation  in  the  history  of  the  regulatory  agencies.  Speaker  Kay- 
burn  had  been  seriously  concerned  about  the  direction  of  those  agen- 
cies when  he  originally  had  called  for  the  investigation  in  1957.  But 
Schwartz'  zeal  and  tenacity  created  something  "a  good  deal  more 
provocative"  than  the  Speaker  had  intended.60  By  tin-  beginning  of 
1958,  Schwartz  was  in  serious  trouble.  lie  had  managed  to  "anger, 
upset  or  dismay  a  sizable  number  of  people"  because  of  his  "rigid  and 
inflexible"  personality  and  his  "bull-like  methods."  61  Bui  that  wasnol 
the  major  reason  for  his  problems.  When  committee  members  "saw 
the  schedule  of  investigations  ahead,"  some  of  them  grew  uneas 
His  intention  was  to  "strike  at  the  very  roots  of  I  he  system  of  improper 
control  of  the  regulatory  agencies"  which  would,  of  necessity,  involve 
extensive  disclosures  of  polil  ica]  influence  both  from  the  White  1  [ouse 
and  the  Congress.68  Bernard  Schwartz  was  never  given  the  opportu- 
nity to  finish  his  investiirat  ion. 

On  February  lo.  L958  over  the  emotional  objections  «>f  Chairman 
Moulder — the  House  Oversigh.1  Committee  tired  its  chief  counsel. 
Furious  at   the  action  of  hi.-  colleagues.  Moulder  then  resigned  as 
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moi  thecommitfc  romptly  replaced  byOrenHartia 

hi  of  the  House  Committee  on  Interstate  and  Foreign 

b  had  fostered  the  investigation  in  the  first  place. 

76   Democrat   from  Arkansas,  had  only  2  weeks 

rests  in  a  television  station  due  to  "accusations, 

imp]  id  innuendos.,,w  .Many  doubted  that  Har- 

to  continue  a  \  igorous  investigation  of  the  regulatory 

was  more  concerned  than  Bernard  Schwartz.  Rather  than 

return  quietlj  to  his  teaching  position  ai  N  ^  [J,  Schwartz  remained  in 

\\  to  do  whatever  Be  could  to  insure  the  investigation  would 

n,, i  i|  he  had  made  of  improper  influence  on  regulatory 

I  >n  February  17,  L958,  Schwartz  testified  before  the 

(  »  ommittee  and  presented  detailed  evidence  which  suggested 

:  Vfackof  the  F( '('  was  nothing  more  than  a  pawn  of 

ofluentiaJ  interests.   An  Oversight   Committee   investigator 

had    interviewed    the    Commissioner    testified    that    Mack    had 

Qowledged  thai  he  had  pledged  his  vote  to  Mr.  Whiteside  and 

A. voiding  to  Schwartz,  there  were  persistent 

reports  that  Mack  had  uol  only  pledged  his  vote  but  that  he  had  been 

••put  on  the  Commission  in  order  to  gel  the  vote"  in  the  Miami  case. 

Unfortunately,  Schwartz  had  been  unable  to  verify  the  rumors  "one 

w.i\  oranol her."' 

I    -•  public  hearings  on  the  Miami  case  which  followed  Schwartz' 
mony  lasted  29  days  and  accumulated  4,500  pages  of  printed  testi- 
mony on  the  channel  L0  situation  alone."7  All  of  the  various  traceable 
Is  of  the  pressures  which  were  exerted  on  Mack  were  revealed. 
:if  familiar  with  the  situation  was  surprised  at  that  testimony. 
Far  more  startling,  however,  was  the  ''confusing  and  voluminous" 
details  of  the  financial  arrangement  between  Commissioner  Mack  and 
good  friend,  Thurman  A.  Whiteside.  For  years,  Whiteside  had 
been  loaning  Mack  money  :  during  his  years  as  an  FCC  member,  Mack 
had  I  no  less  than  $2,650  in  loans  from  the  Miami  businessman- 

er.  Whiteside  had  not  limited  his  favors  to  direct  "loans".  White- 
bad  also  created  one  company  and  presented  it  to  Mack  as  well  as 
giving  the  Commissioner  a  one-sixth  interest  in  another  larger  corpo- 
rhere  was  no  written  record  of  Mack's  interest  or  ownership 
in  either  of  those  insurance  companies.88  The  financial  arrangement 
i  en  I  he  t  wo  men  was  t  he  "ingenious"  product  of  an  "intricate  and 
sophisticated  mind." 89  That,  of  course,  referred  to  Whiteside  rather 
his  commissioner  friend  :  Mack  knew  nothing  about  the  company 
d  except  that  it  provided  him  with  a  regular  income.70  Since 
.  Mack  had  received  about  $15,000  from  these  two  ventures. 
I     return,  Mack  did  much  more  than  occasionally  supply  Whiteside 
insurance  "leads".      Mack  was  Whiteside's  access  to  important 
ions  which  involved  high  financial  -takes.  The  same  insurance 

•*  New  ^  12,  1958,  p   1 

•  m    Wachtell  testimony,  Oversight  Henrlmrs.  pt.  2,  p.  4ft5. 

•'it  Hearings   pi    2,  p,  4.r)0. 
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&*tlng.  Mar.  8. 1958,  pp.  27-81. 

•Br  1958.  p.  81. 

....  |  n 

R  i  eb   27    1958    p    1 


109 

company  in  which  Mack  owned  a  pari  interest  also  had  several  con- 
tracts with  Nat  tonal  Airlines.  Muck  denied  ( bat  he  had  any  knowledge 

of  that  fact  when  he  had  voted  to  award  channel  L0  to  National  Aii- 
lincs.-  Ii  appeared  that  Mack  had  not  <>iiK  pledged  his  vote  hut.  in 
a  sense,  sold  it  as  well.  The  gullible  Mack  had  certainly  demonstrated 
a  poor  sense  of  judgment  : 

To  accept  payments,  whatever  their  nature,  from  a  politically  minded  attorney 
practicing  law  Id  a  city  where  a  conspicuous  struggle  for  a  VHF  channel  was 
taking  place  did  nol  suggest  an  exceptional  ability  to  discriminate  between 
righl  and  wrong.1" 

Mack  was  either  stupid  or  corrupt  or  both.  En  any  case,  the  FCC  was 
hardly  the  place1  for  him  to  he. 

Initially.  Chairman  Oren  Harris  opposed  resignation  before  Mack 
appeared  before  the  Oversight  Committee.  If  that  occurred,  Harris 

believed  that  it  would  \)v  charged  that  hi-  removal  was  part  of  an 
attempt  to  cover  up  the  details.74  Meanwhile.  Mack's  many  friends 
deserted  him.  At  the  time  of  Mack's  appointment.  Senator  Holland 
had  endorsed  Mack  as  a  "splendid  person  of  the  highest  reputation 
ami  character"  whom  (he  Senator  had  known  for  "many  years." 
After  the  Oversight  disclosures,  Holland  declared  thai  he  had  met 
Mack  on  only  "infrequent  occasions"  prior  to  his  appointment;  in 
1958,  one  of  the  Florida  Senators-  which  mean-  either  Holland  or 
Smat  hers — described  Mack  as  a  "weak  sister  who  needs  backbone  more 
than  anyt  hing  else."  :"  Mack-  was  now  on  his  own. 

Mack  continued  to  state  that  he  did  not  intern]  to  resign.  But,  by 
the  second  day  of  his  testimony  before  the  Oversight  Committee,  he 
was  visibly  shaken.  Commissioner  Mack  "sat  chain  smoking,  hi-  hand 
trembling,  his  eyes  filled  with  tears"  as  one  committee  member  after 
another  called  for  him  to  resign.77  Finally.  Chairman  Oren  Harris 
brought  the  agony  of  Mack's  testimony  to  a  close: 

I  cannot  see  anything  through  all  of  this  revelation  lmt  a  deliberate  conspiracy 
to  bring  about  certain  results  through  the  Instruments  of  an  important  agency 
of  the  Federal  Government. 

I  do  not  like  to  say  this,  but  we  have  heard  y<m,  we  have  heard  you  through. 
I  feel  sorry   for  yon.   Mr.    Mack.    In   my   opinion,   yon   arc   to   be   pitied,   be 
I  think  yon  have  been   used  as  a  tool   in   this  unfortunate  mess. 

It  seems  to  me  thai  the  besl  possible  service  that  yon  could  render  now  a-  a 
member  of  the  FCC  would  be  to  submit  your  resignation. 

Furthermore,  it  seems  to  me  that  the  President  of  the  United  State-  *  *  * 
should  inhesitatingly  *  *  *  make  a  direct  request  bo  yon  for  your  resignation.** 

When  Harris  finished,  Mack  stated  in  a  "choked  voice"  that  he 
would  "most  seriously  consider"  the  Congressman's  remark 

Short  of  impeachment,  it  is  not  legally  clear  how  a  regulatory  com- 
missioner can  be  removed  from  office.  The  President,  acting  alone, 
can  remove  a  commissioner  only  for  cause.  Bui  how  Lssufficienl  "cause" 
established?  At  a  news  conference,  President  Eisenhower  admitted 
he  had  no  idea  what  had  to  he  done :  perhaps,  he  suggested,  there  would 

72  Baker  testimony,  Oversight  Bearings,  pt  4.  p.  1312. 
■■  Broadcasting,  Feb.  17,  1958,  p.  81. 
74  Washington  star.  Feb.  23,  1988,  p.  A3. 

"Spessard  L.  Holland  to  Warren  G.  Magnnson,  June  .'".  1955.  NaUona!    ! 
Nomination.  Pile  B  IB    A3. 
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have  !«>  '  >me  kind."80  The  President's  chief  assistant, 

\  la  better  notion  of  how  to  do  it.  Two  days  after 

(         •  i!  id  advised   Mack  to   resign,  Governor  Adams 

calle<  and  simply  demanded  that  he  submit  his 

M        reportedly  pleaded  with  Adams  to  wait 

the  evidence"  was  in.  but  the  assistant  to  the  President  was 

adamant.  Adam-  did  offer  Mack  the  opportunity  to  submit  a  letter. 

an y    White    House    assistance    as    to    its    preparation. 

M  .  till  protesting  his  innocence  when  Adams  hung  up  the 

telephone       I       rery  next  day/-'  Mack  submitted  his  resignation  with 

i  raid  "have  been  more  careful"  in  the  handling 

of  his  per-. >nal  affairs.  Within  one-half  hour.  Mack  received  Eisen- 

briei  acceptance   let  km-.  The   President   -imply  noted  that 

iction  was  "wise"  under  the  circumstances.88 

T  el-  Adams  demanded  Mack's  resignation  and  on  the  very 

missioner's  Letter  was  delivered,  John  S.  Cross  was  com- 

\  n  letter  bo  Presidential  assistant  Sherman  Adams.  Cross' 

arrived  at  the  White  House  at  9  a.m..  March  4. 1058 — about  the 

same  time  that  the  morning  newspapers  were  formally  announcing  the 

departure  of  Mack   from  the  FCC.  The  communication  from  Cross 

could   not   have  been   more  direct.  After  a  brief  recital  of  his  back- 

ind,  Cross  stated: 

Lctors  now  Lead  me  to  believe  thai  I  could  render  a  real  service  as  a 

u  Dner  on  the  PCX).  I  also  think  my  appointment  would  tend  to  restore 

confidence  in  the  Commission.  Accordingly,  if  Mr.  Mack  should  resign  *  *  *  I 

will  he  grateful  for  the  opportunity  to  serve  on  the  Commission.  If  appointed, 

I  will,  of  course,  do  my  utmost  to  reflect  credit  upon  my  Government  and  the 

ML,™ 

very  long  after  that.  Cross  was  called  by  the  White  House  and 

a  time  was  scheduled  to  meet  with  Governor  Adams.  The  immediacy 

tsponse  led  Cross  to  believe  that  the  telephone  call  was  some 

"damn  fool  brick."  But,  within  a  day  or  so  of  his  first  letter,  he  did 

appear  for  the  scheduled  interview.  Adams — who  was  never  known 

for  wordines  1  Cross  only  two  questions:  Could  he  be  released 

from   his  presenl   State  Department  position,  and  did  he  have  the 

support  oi  the  Arkansas  congressional  delegationl  Cross  was  certain 

the  State  Department  would  excuse  him  for  the  FCC  appointment; 

tortly  secured  the  endorsement  of  the  Arkansas  Congressmen.88 

Then  another  brief  period  of  time  elapsed,  and  Cross  was  again 

summoned  to  the  White  House.  But,  on  this  occasion,  bo  was  scheduled 

to  met  with  the  President  himself.  Entering  through  a  side-door  so 

0  avoid  detection  by  the  pros  corps.  ( Jross  arrived  45  minutes  early 

in  interview  which  he  expected  would  last  only  a  few  minutes. 

n  [lis  time  arrived,  he  was  introduced  to  the  President.  Within 

minut     .   I    senhower  began  to  reflect  on  his  war-time  service  since 

Cross,  as  a  naval  officer,  had  served  in  the  South  Pacific  as  well  as 

else*     re.  It  wi    i  irly  in  the  morning,  and  Eisenhower  appeared  to 

m  reminiscing  as  the  minutes  passed.  Finally,  after  what  Cross 

-'""'   Port,  F.I  p.  1  ;  cf.  Humphreys  Executor  v.  U.S.,  295  U.S.  602 
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recalls  was  nearly  an  hour,  tlio  press  of  other  busine 
to  the  interview.  Jusi  as  Cross  was  on  his  way  out,  I  le   Pr     dent 
said  :  "Sure  glad  you're  taking  the  F(  !< !  job."  It  was  i  he  onlj  i 
to  the  VCC  during  the  entire  conversation.  Following  the  interview, 
Cross  literally  fell  up  a  flight  of  stairs  in  his  anxiousnet  1  his 

wife.*  John  Cross  had  every  reason  to  fee]  a  bit  special  on  thai  par- 
ticular  March    morning.   The    President    occasionally,   though    not 
always,  met   with  a  prospective  agency  chairman  before  public  an- 
nouncement  of  the  appointment.   But,  very  rarely  did   Eis 
have  an  interview  with  a  nominee  to  a  mere  commission  seat. 

On  March  LO,  L958-   just  6  days  after  his  letter  had  been  n 
by  Governor  Adam--  -John  S.  Cross  was  nominated  to  succeed  Rich- 
ard Mack  as  a  member  of  the  F(  J< '.  Ft '( '  (  nan-man  John  I  toerfer 
surprised  at  the  selection:  he  bad  not  been  consulted  by  the  White 
House.87  Few  appointments  have  been  initiated  and  consummated 
within  such  a  brief  period. 

AVho  was  this  fellow  Cross?  From  the  treatment  accorded  him,  he 
might  appear  to  be  a  highly  distinguished  citizen  who.  in  these  dark 
hours,  reluctantly  accepted  the  President's  call  to  service  in  order  to 
restore  public  confidence  in  the  FOC;  perhaps,  he  was  a  respected 
judge,  or  a  celebrated  educator  or  even  a  close  trusted  friend  of  the 
President's.  Such  was  not  the  case.  In  L958,  John  Cross  held  a  not 
unimportant  but  very  definitely  middle-level  career  position  deep  in 
the  Federal  bureaucracy:  he  was  assistant  chief  of  the  State  Depart- 
ment's Telecommunications  Division.  The  FCC  appointment  meant 
an  increase  of  about  $7,500  over  bis  $12,690  per  year  position  at  the 
State  Department.88 

Assistant  chief  Cross  had  been  active  in  the  planning  and  coordina- 
tion of  U.S.  participation  in  international  communications  matt 
Since  1946,  when  he  first  joined  the  department,  the  53-year-old  nomi- 
nee had  attended  no  less  than  lv  Internationa]  conferences,  k&  -neb. 
Cross  had  become  quite  familiar  with  the  staff  and  membership  of  the 
FCC.  His  naval  service  during  World  War  1 1  also  recommended  him  : 
many  said  that  Captain  Cross  had  a  Large  hand  in  building  the  Navy's 
shore  communications  network  during  that  period  of  time.  Indeed. 
he  had  been  involved  with  communications  continuously  since  1935 
when  he  was  placed  in  charge  of  the  radio  facilities  of  the  National 
Park  Service,  Department  of  the  Interior.  Nominee  Cross  had  ac- 
complished quite  a  bit  with  his  bachelor's  degree  in  electrical  engi- 
neering from  Alabama  Polyteehnieal  Institute  (  Anbnrn  University  ).m 
It  was  a  sound,  respectable  but  not  particularly  dazzling  record  of 
accomplishment.  Shortly  after  the  public  announcement  of  hi-  nomi- 
nation. Cross  quipped:  "I  may  not  be  too  smart,  but  I'm  awfully 
clean."  90 

There  was  no  doubt  about  that,  nor  could  there  be  on  this  appoint- 
ment. The  successor  to  Richie  Mack  absolutely  had  to  be  in  Eisen- 
hower's words — ''clean  as  a  hound's  tooth."  M  Since  the  administration 
made  the  appointment  in  6  days,  it  is  almost  certain  that  prior  F1>I 
investigations   and   State    Department   clearances    were    relied    upon. 

88  Ibid. 
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1  ,  n  seriously  considered  for  the  seat  that 

M  \i  that  time,  a  White  douse  memorandum  had 

»  and  "highly  recommended  by  all  [at 
\  clearly  unsolicited  appraisal  of  I 
an  "honest,  bard  working,  and  hilly  competent 
rn  II  3  no1  "beholden  to  any  segment"  of  the  telecom- 

mun  industry.     Cross  had  the  added  advantage  of  having 

eer  in  Governmenl  service.  Generally,  (  ross  was 
„it  the  industry  as  a  loyal,  hard-working  bureau- 
,,,11,1  do  "anything  fair  and  just  and  no  more."94 
W  -  well  and  good,  bu<  many  wondered  if  the  adminis- 

particular  appointment — couldn't  have  done  just  a 
oadcast  azme,  in  somewhat  obvious  restraint,  edi- 

torial] :ed  that  while  Cross  could  not  be  classified  as  a  "controversial 
e  also  didn't  appear  to  "possess  all  of  the  attributes  that  would 
:,n  ideal  commissioner."95  Others  were  not  as  gentle.  Drew 
p  Cross  as  a  "pedestrian  bureaucrat."  96  John  M.  Car- 

bad  held  positions  on  the  Maritime  Commission  and  the 
\      onal   Labor  Relations  Board  in  the  Roosevelt  administration— 
thai  Cross  was  nothing  more  than  an  "obscure  man  from  an 
obscure  desk"  in  the  State  Department.91  In  fairness,  men  with  far  less 
qualification  had  been  appointed  to  the  FCC  without  the  slightest 
.  But  the  Mack  scandal  had  caused  more  than  ordinary  im- 
to  be  ait  ached  to  this  selection.  More  significant,  public  in- 
hich    was    rarely    very    high   on   such   matters — was   also 
ted  up. 
Row  did  it  come  about  that  this  particular  hard  working,  honest, 
and  loyal  Government  employee  was  selected  from  among  the  many 
available?    John    Cross'   career,   standing   alone,   does   not   provide 
the  answer  to  that  question.  In  part,  the  explanation  can  be  found 
in  the  men  that   Cross  knew  and  tin4  oilices  they  held;  but  the  same 
supporters  had  tried,   in    1955,  to  secure  the  same  seat  for  Cross 
without  success.91  More  than  anything  else,  the  political  climate  in 
was  the  critical  element  in  the  selection  of  Cross.  Cir- 
cumstances  do  alter  cases,  and  John  Cross  was  a  political  necessity 
ted  in  t  he  wake  of  a  major  scandal. 

38  was  -dock  jaw  tight"  with  the  Arkansas  delegation  to 
3;  initially,  lie  had  married  into  the  center  of  that  political 
circle.  Born  and  raised  in  Aiabama,  Cross  had  first  gone  north  to 
Detroit  i<>  seek  his  fort  inn-  as  a  young  man.  In  the  prosperous  days  of 
the  [ate  twenties,  all  was  going  well  until  the  great  crash;  when  Cross 
left  Detroit  in  L930,  he  was  $12,000  in  debt.  Eventually,  he  ended  up 
in  Washington,  but  the  futuredidnot  Look  particularly  bright.  It  was 
there,  however,  that  he  met  Miss  Ruth  Fuller  at  a  dance.  She  was  the 
daughter  of  Representative  Claude  Fuller  of  Arkansas,  a  powerful 
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Democrat  ic  politician  as  well  as  a  successful  \a  w  yer  and  a  banker.  1 
next  year,  Cross  joined  the  National  Park  Service  and     after 
fully  completed  missions  in  California  and  Hawaii     was  transferred 
to  the  Hoi  Springs,  A ik..  office  as  field  engineer  in  charge.  Later  that 
same  year,  Miss  Fuller  married  John  Cross.     II  -  Eather  in  lai 
mained  in  ( longress  onl  i!  L939  when  he  \\  as  defeated  ;  t  herea  fter,  Ful- 
ler continued  to  be  active  in  politics  without  neglecting  -ions 
banking  and  agricultural  interests.      In  L958,  Fuller 
age  Imt  as  -pry  and  forthright  as  ever.  Not  all  <>f  his  time  w 
with  his  purebred  Herefords  or  his  bank  in  Eureka  Springs;  Claude 
Fuller  was  interested  in  the  welfare  of  his  son-in-law  as  well.  Fuller 
knew  all  the  Arkansas  ( Jongressmen  including  ( >ren  I  [arris. 

Harris  was  chairman  of  the  Hon-'  [nterstate  and  Foreign  Com- 
merce Committee  which  had  jurisdiction  over  the  FCC.  Of  more  im- 
mediate significance  was  the  fact  thai  Harris  had  recently  stepped 
in  to  take  command  of  the  confused  situation  in  the  legislative  o 
sight  committee.  In  March  L958,  Oren  Harris  was  principally  respon- 
sible for  setting  the  future  course  of  the  oversight  investigation,  and 
the  administration  was  acutely  aware  of  that  fact.  Cross  had  been 
advised  by  one  of  his  congressional  supporters  to  write  bis  very  timely 
letter  to  Governor  Adam-.  ;  It  appear-  as  though  the  selection 
of  Cross  for  the  FCC  was  firm  within  hours  i  Mac  :'s  resignation. 
The  decision  to  appoint  Cross  was  made  willingly  by  a  White  House 
which  was  fully  cognizant  of  the  possible  avenues  of  the  Harris 
invest  igation. 

First,  there  were  the  chai  inst  White   House   Assistant   to 

the  President.  Sherman  Adams.  In  one  of  his  parting  salvos, 
Schwartz  had  charged  that  Governor  Adams  had  frequently  used  his 
influence  to  intervene  in  pending  cases  before  various  agencies.  The 
fired  committee  counse]  revealed  several  letters  from  Adams  to  Mur- 
ray Chotiner  who  had  managed  Nixon's  Vice  Presidential  cam; 
in  1952.  In  a  letter  dated  June  26,  1953,  Adam-  advised  ( 'hot  iner  that 
lie  "carefully  went  over"  the  details  and  status  of  a  pending 
with  the  act i ng  Chairman  of  the  CAB;  the  applicant  in  that  case  was 
a  client  of  Choti tier's.  Adams  closed  his  letter  with  the  question:  "Is 
there  anything  further  in  this  matter  which  I  can  do  to  be  of  as- 
sistance ?"  l02  It  did  not  appear  to  be  an  isolated  case :  previous  disclo- 
sures had  suggested  thai  Adams  had  been  improperly  involved  on 
another  matter  before  the  SEC.10  Finally,  while  he  was  Still  coun- 
sel, Schwartz  had  heard  rumors  that  Adams  had  received  certain 
favors  from  a  wealthy  New  England  industrialist  named  Bernard 
Goldline.  The  counsel  had  also  heard  that  Axlams  had  intervened 
with  the  Chairman  of  the  FTC  on  Goldfine's  behalf.  Schwartz  was 
just  beginning  to  investigate  those  charges  when  he  was  fired.104 

There  was  a  second,  potentially  damaging  problem  within  the  pur- 
view of  the  Harris  investigation  at  the  time  of  Cross  selection.  The 
evidence  introduced  against  F( '( '  Chairman  John  Doerfer  indicated 
that  industry  groups  had  frequently  paid  Doerfer's  travel  and  hotel 
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_     I   l0  evidei  Wished  the  fact  that  Doerfer  would 

lion  for  travel  and  other  expenses  from  the 
\-  deed,  in  one  trip  from  Spokane  to  Washington,  D.C., 
1  triple  reimbursement  for  his  airfare.  Doerfer 
claimed  thai  the  third  amount  had  been  returned  when  the  error  was 
nvered  in  earlj   1958    years  after  the  event  in  question.  In  addi- 
r  admitted  receiving  "honoraria"  from  various  industry 
groui  speeches.  None  of  the  amounts  involved  were 

I  Doerfer's  activities  were  not  illegal.  The  law,  at  that  time, 
allowed    regulatory    commissioners    to    receive   ''reasonable   honor- 
\  as  the  practice  of  double  reimbursement  of  expenses 

!•:  indeed,  as  the  investigation  proceeded,  it  beeome 
apparent  th.it  the  practice  was  a  genera]  one  with  only  an  occasional 
ption.  All  the  Bame,  the  revelations  were  politically  embarrass- 
ing t«>  the  administration,  particularity  since  1958  was  a  congressional 
on  year.  In  addition  to  Adams  and  Doerfer.  there  were  all  the 
charges  concerning  Republican  influence  on  behalf  of  National  Air- 
-   in  the  Miami  television  ease:  in  March   105S.  no  one  could  be 
i  in  where  all  of  that  would  lead. 
In  short,  John  Cross  could  not  have  picked  a  better  time  to  suggest 
himself    for  appointment    to  the   FCC   Although   Cross  adamantly 
1  that  Ins  selection  had  no  effect  on  the  course  of  the.  Harris 
ligation,  he  is  willing  to  allow  for  the  possibility  that  the  two 
events  were  related.106  Unlike  past  Eisenhower  appointees  to  the  FCC 
or  the  FTC.  there  was  no  time  to  canvass  for  an  "Eisenhower  Dem- 
":  In  1952  and  1956,  Cross  had  voted  against  the  man  who  now 
appointed   him    a    Commissioner.107  The  White   House  moved   with 
unheard-of  <pco(]  to  fill  the  Democratic  vacancy  caused  by  the  forced 
/nation  of  Mack. 
( )<1dly  enough,  the  Democratic-controlled  Senate  was  not  as  anxious. 
On  March  2.  1958,  Cross  did  have  a  hearing  before  the  Senate  Com- 
merce  Committee,  but  it  was  very  different  from  the  average  hearing 
on  an  VCC  nominee.  For  fully  2H  hours.  Cross  faced  a  "searching 
interrogation"  conducted  by  some  16  Senators.108  Senator  George  A. 
rs  of  Florida  (who  had  been  an  active  proponent  of  Mack  in 
1955  l09)  led  the  questioning.  Smathers  explained  that  he  was  present 
only  to  -protect  *  *  *  you  might  say.  myself."110  From  there,  the 
Florida    Senator    asked    a    whole    series    of    highly    specific    ques- 
tion-  on    various   aspects   of   FCC    policy.    Cross— who   was   quite 
familiar   with    international   communications  matters — didn't  know 
enough    to    comment    on    questions    concerning    cable-TV.    multi- 
media ownership,  local  control,  public  service  broadcast  time  or  really 
anything  else.  The  nominee  did  state  that  he  was  "strong  as  horse- 
V  for  educational  television,  and  he  did  characterize  the  Amer- 
ican Telegraph  &  Telephone  Co.  as  a  "benevolent  monopoly."111  For 
-all    its   intensity,   the   hearing   didn't    produce   much   in   the   way  of 
information   about   Cv<>^'  attitudes  or  beliefs.  Cross  did  supply  one 
of  the  most  detailed  biographical  background  statements  ever  Sub- 
tee Da  vid  Frlor.  "Conflict  of  Interest  in  the  Eisenhower  Administration,"  pp.   162- 
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mitted  by  a  nominee  n*     be  and  his  support 

demand  for  a  highly  qualified  nominee  to  the  FCC  this  time  around. 
Following  his  hearing,  nothing  happened.  Within  a  couple  of  w« 

it.  was  clear  that  the  Senate  committee  was  in  no  hurry  to  favorably 
report  Gross'  nomination.  Cross  became  nervous,  and  attempted  to 
contact  Chairman  Magnuson  concerning  the  delay.  Cross  had  known 
the  Washington  Senator  ever  since  the  1930's  when  he  had  **fluTik io/1  *- 
about  at  poker  parties  which  Magnuson  had  attended  at  Claude 
Fuller's  house.  Under  the  present  circumstances,  Magnuson  wj 
no  mood  to  talk  with  Cross.  When  the  nominee  finally  reached  the 
chairman  of  the  Senate  Commerce  Committee,  Cross  recalled  that 
Magnuson  angrily  stated  :  "We  didn't  promise  them  a  damn  thing  *  *  * 
These  things  would  have  to  take  their  course."111  Apparently, 
nomination  of  a  Democrat  was  in  trouble  in  a  Democratic  Senate. 

There  are  several  possible  explanations  for  the  delay  in  the  Ci 
confirmation.  First  oil',  the  Senate  docs  not  appear  to  have  played  any 
role  on  the  actual  decision  to  select  him  even  though  the  Arkansas  Sen- 
ators later  indicated  they  would  support  him.  Since  the  Senate  had 
approved  the  appointment  of  Mack,  it  shared  the  responsibility  for 
that  error  with  the  President.  It  was.  therefore,  reasonable  for  the 
Senate  to  expect  to  be  consulted  on  the  selection  of  the  person  who 
would  succeed  to  that  seat.  It  is  not  uncommon  for  U.S.  Representa- 
tives to  actively  support  a  candidate  for  appointment  to  the  regula- 
tory agencies:  it  is.  however,  the  rare  case  when  a  person  IS  appointed 
to  those  positions  principally  because  of  the  support  of  a  House 
Member.  John  Cross  was  selected  largely  nut  of  deference  to  Repre- 
sentative Oren  Harris  of  Arkansas.  In  that  sense,  some  Senators  may 
have  felt  a  bit  slighted  due  to  the  hasty  nature  <>f  his  selection.  In  ad- 
dition. Cross  was  no  stranger  to  certain  Members  of  the  Senate,  and 
there  were  limrorino-  doubts  concerning  his  qualifications  which  were 
coupled  with  the  strong  suspicion  that  his  appointment  was  dictated 
by  political  necessity  rather  than  merit. 

When  Cross'  nomination  was  stalled  in  the  Senate  committee,  there 
was  a  daily  barrage  of  charges  from  the  Harris  investigation  that 
Members  of  the  Senate  had  used  their  influence  improperly  on  the 
Miami  licensing  ease  as  well  as  other  agency  matters.  With  many  Con- 
gressmen up  for  reelection  that  fall,  it  was  a  politically  sensitive  time. 
It  was  also  under  those  circumstances  that  the  Senate  was  expected  to 
confirm  an  Eisenhower  nominee  and  accommodate  the  administration 
in  its  relationship  with  the  chairman  of  the  (  Oversight  ( 'mninittee.  And. 
there  was  also  the  matter  of  Robert  Bart  ley. 

President  Kisenhower  had  not  renominated  any  Truman  appointee 
to  either  the  Communications  Commission  or  the  Trade  Commission 
since  taking  office  5  years  earlier.  Commissioner  Robert  T.  Hartley, 
whose  term  was  due  to  expire  on  dune  30,  L958.  would  be  the  first  ex- 
ception. Bartley  had  political  support  that  the  other  Truman  ap- 
pointees did  not  have:  he  was  the  nephew  of  Sam  Rayburn.  the 

Speaker  of  the  House  of  Represent  at  ives.  Kayburn.  who  was  childless, 
loved  his  nephew  as  a  son.  During  the  Truman  administ  rat  ion.  Speaker 
Rayburn  had  actively  supported  Bartley's  appointment  to  the  Ft  I 
As  early  as  1950,  Kayburn  had  written  President  Truman  on  Hartley's 

"•Ibid.,  pp.  245-252. 
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[f.  u]  ;1Ill  more  interested  in  this  than  any  other  recommendation 

I  sver  made  to  you."  ,:i  Certainly,  those  were  strong  words 

from  a  powerful  man.  [n  L952,  Truman  acquiesced  and  named  Sam 

,  the  PCC.  There  is  every  reason  to  believe  that 

,  nthusiastic  aboul  his  nephew  in  ll.K>*  as  he  had  been 

'  I  Cross'  hearing  in  the  Senate,  (  ommissioner  Bartley 

moned  to  appear  before  the  Harris  investigating  committee 

oncerning  histrave]  expenses.  Bartlejrs  testimony 

.m,l  j  |„.  ,.,„,  ,  \  idence  revealed  thai  the  Commissioner  had  al- 

,m  ii\  groups  to  pay  for  his  hotel  expenses  during  visits  to 

;  like  other  FCC  members,  Bartley  had  filed  ex- 

titements  with  the  Governmenl    which  resulted  in  a  double 

,.],,,. nt.   He  had  also  been  taken  to  dinner  and  otherwise  cn- 

|  by  the  interests  he  was  regulating.116  Bartley  vigorously 

actions: 

odder  it  essential  part  of  my  duties  as  a  Commissioner  to  learn  and  know 

t)lj    ran  abOUl    the  industries  and  services  which  come  under 

[FC<  i  tion.  1  beUeve  it  is  in  the  public  interest  Cor  me  to  do  so.  One  of 

■  ffective  ways  I  know  of  to  keep  abreast  of  this  rapidly  changing  field 

immunicationa  la  to  observe  it   at   first  hand  whenever  the  press  of  other 

official  duties  does  not  otherwise  prevent  it.  .  .  .  this  is  a  necessary  part  of  the 

tiea  of  :m   administrative  official  regulating  an  industry  as  dynamic  as 

commnnicatioi 

Bartley  bad  not  done  anything  illegal.  In  fact,  he  had  never  even 
accepted  an  honorarium  or  so-called  incidental  expenses  from  indus- 
try groups.  Excepl  one  one  occasion,  no  special  interest  had  provided 
liim  with  air  transportation.  Like  the  other  commissioners,  Bartley 
had  received  the  usual  Christmas  presents  as  well  as  color  and  black 
and  white  televisions  and  a  transistor  radio  from  RCA.  That  was 
hardly  unusual ;  it  was.  to  the  contrary,  just  in  the  ordinary  course  of 
things  at  the  FCC  to  receive  such  favors  from  the  connnunications 
Lndusl  ry. 

I  n  t  lie  context  of  the  House  invest  igai  ion  of  the  regulatory  agencies, 
there  is  no  reason  to  believe  thai  Hartley's  renomination  was  ever  in 
question.  The  White.  House  could  hardly  afford  to  offend  Speaker 
Kayburn  at  such  a  time.  By  Late  April  1958,  his  FBI  investigation  had 
been  completed,  the  written  "no  objection"  was  received  from  the 
Republican  National  Committee  and  Hartley's  name  was  sent  to 
the  Senate.111  On  May  7,  his  Senate  hearing — which  "turned  into  a 
back-slapping  session"  l18-  was  held.  One  Senator  noted  that  Bartley 
the  "firsl  really  bipartisan  renomination  in  years."  119  After  about 
45  minutes,  Senator  Pastore  brought  the  session  to  a  close  advising 
the  nominee:  "]  can't  -peak  for  the  committee,  but  I  think  you  can 
Bleep  tonight." 

John  ( Jross  would  have  appreciated  such  an  assurance :  his  nomina- 
tion had  now  been  pending  for  nearly  8  weeks.  At  the  Bartley  hear- 
big,  t  here  was  even  some  indication  that  (toss  would  be  called  back  for 
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further  questioning.121  Bui  Cross' chances  seemed  a  bit  brighter  after 
Bartley's  bearing.  What  caused  the  change  in  attitude  is  not  known. 
It  can  be  safely  assumed  that  discussions  occurred  on  thai  matter  be- 
tween the  various  Democrats  in  both  houses.  A.fter  all,  the  Cross  nomi- 
nation was  basically  a  bone  tossed  to  a  Democratic  Congress  from  a 
Republican  White  House;  it  was  up  to  them  if  they  decided  to  n 
it.  A<  it  turned  out,  Cross  and  Bartley  were  approved  by  the  ( 
merce  Committee  on  the  same  day.  and  then  confirmed  by  the  entire 
Senate  the  next  day.' ■'■'  For  the  first  time  in  the  Eisenhower  adminis- 
t  rat  ion.  the  I  >emocrats  had  been  able  to  dictate  the  appointment  of  1  wo 
FCC  Commissioners.  Considering  that   it   took  a   full-scale  co 
sional  investigation  and  a  major  scandal  to  secure  thos<   two  seats,  it 
was  no  mean  accomplishment . 

Most  retired  FCC  Commissioners  go  on  t<>  more  Lucrative  employ- 
ment. Mack  was  one  of  the  exceptions.  Even  before  he  submitted 
resignation,  .Mark  thought  he  would  have  difficulty  finding  a  job  as 
anything  but  an  "attendant  in;:  filling  station." 12  lie  was  right.  All 
that  awaited  Richie  Mack  was  a  Federal  indictment,  a  trial  which 
never  reached  a  verdict,  chronic  alcoholism  and  a  lonely  death  in  a 
skid-row  hotel.  I  lis  good  friend,  Thurman  "Whitey"  Whiteside,  fared 
no  better.  Jn  May  L961,  Whiteside's  body  was  discovered  in  hi-  law 
library  by  his  secretary.  Whiteside,  who  had  been  in  "poor  health  for 
some  time,"  had  shot  himself  in  the  head  with  a  ,22-oaliber  automatic 
pistol.121 
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A  Battle  fob  the  Trade  Commission  Chairmanship 

(1959) 

"The  ambitioD  ot  an  able  man  La  aol  the  worst  curse  In  America."     Sherman 

Adams.1 

Commissioner  Richie  Mack  was  the  first  but  not  the  Last  person  who 
was  forced  to  resign  as  a  direct  result  of  the  disclosures  of  the  con- 
gressional oversight  investigation  of  the  Federal  regulatory  agei 

Mack  was  also  not  the  most  prominent  public  official  to  resign  on  this 
account  in  L958.  Bigger  game  Lay  ahead,  and  the  oversight  investiga- 
tion not  very  enthusiastically  pursued  it  right  into  the  White  House. 
By  June  1958,  the  main  concern  of  the  invest  igation  was  the  man  who 
had  demanded  Mack's  resignation  only  3  months  earlier:  Sherman 
Adams.  Assistant  to  the  President. 

Some  persons  believed  that  Adam-  was  the  primary  objective  from 
the  very  outset  of  the  inquiry.  Information  which  originated  in 
Speaker  Rayburn's  office  led  one  White  House  sta  if  member  to  conclude 
that  the  investigation  had  been  initiated  to  "find  out  anything  that 
would  be  politically  useful"  against  Adams.2  The  taciturn  New  Eng- 
lander  was  a  splendid  target  for  two  reasons.  First,  he  was  generally 
recognized  as  the  most  powerful  man  in  Hie  administration  next 
to  the  President.  Indeed,  it  is  probably  true  that  no  other  individual 
lias  ever  exercised  more  power  in  the  White  House  without  actually 
holding  the  office  of  President.  Due  to  the  sweeping  delegation  of 
responsibility  from  Eisenhower,  Adams  was  much  closer  to  being  an 
"assistant  President"  than  an  "Assistant  to  the  President".  Governor 
Adams  was  a  man  with  "inordinate  power  and  no  constitutional 
responsibility."  8 

But  his  strength  was  also  his  vulnerability,  As  Eisenhower's  chief 
of  staff.  Governor  Adams  viewed  himself  as  a  totally  dedicated  pro- 
tector of  the  President :  again  and  again,  Adams  shielded  Eisenhower 
and  willingly  assumed  political  burdens  which  might  otherwise  have 
detracted  from  the  President's  relationship  with  the  party  and  the 
Congress.  One  of  Adams'  assistants,  Robert  K.  Ofay,  recalled  a  - 
which  illustrated  this  quite  well.  On  a  part  icular  vacancy,  the  patron- 
age staff  had  prepared  a  li-t  of  possibilities  which  include  a  candidate 
who  had  the  very  enthusiastic  backing  <A'  a  Republican  S 
Colorado.  The  Senator  had  put  everything  on  the  line  for  this  pers 
even  promising  that,  if  his  candidate  were  selected,  he  would  make 
no  further  patronage  demands  on  the  White  House.  But,  win1'1.  <  rray 
and  Adams  presented  the  list   to  the  President,  Eisenhower 
that   it   included    a    Vermonter. 


noted  by  Robert  K  Gray,  "1 Q  Acre*  Under  Glass",  p  I 
-  Interview  with  Henry  Roemer  McPbee  by  Don  Nortb   Dec.  14.  1  r» T < •  DDE1    OB 

•"  I'.-irniPt.  Elsonliowor,  ]•>.  515. 

fll91 


120 

I    .    Presid  ■•        ailed  thai   he  had  promised  Senator  Aiken  of 

( I •! M.mt  tin'  first  person  from  thai  State  who  made  the 
preferred  list.  Eisenhower  then  reportedly  stated,  -Take  him— take 
fellow  from  Vermont.'5  Of  course,  there  was  no  arguing  with  the 
t  on  such  a  matter:  Adam-  and  Gray  immediately  withdrew. 
\  placed  a  call  to  the  Colorado  Senator.  He  could 

d  thai  the  President  had  decided  in  favor  of  another 
idual,  bul  he  iU<\  not  [nstead,  he  personally  assumed  the  respon- 
sibility and  told  the  Senator:  "I've  been  talking  with  Gray  about  your 
tion,  and  1  simply  cannot  recommend  your  man  to  the 
I  are  better  men  on  the  list.  Take  this  Vermont  fellow 

\  :  i i Mir-  for  example."  '  Communications  such  as  this  rein- 

merally  held  notion  that  Adams  was  the  decisionmaker 
on  appointments.  It  also  had  the  effect  of  directing  political  antagon- 
ize President's  assistant  rather  than  the  President  himself . 
A  it.  r  5  pears  <>1*  such  work.  Governor  Adams  was  not  a  particularly 
popular  man  with  either  party:  those  who  were  dissatisfied  with  the 
direction  of  the  regulatory  agencies  under  Eisenhower  viewed  Adams 
e  of  the  major  causes  because  he  was  principally  responsible  for 
lection  of  the  ( !ommissioners.  ( Jonceivably,  the  removal  of  Adams 
could  result  in  a  major  change  in  that  direction.  Politically,  Adams 
-I  a  highly  vulnerable  position  and  he  was  a  sufficiently  astute  pol- 
mi  to  realize  it. 

jni/.ant  of  the  independent  nature  of  the  regulatory  agencies, 
Adams  had  been  carefnl  in  his  dealings  with  the  Commissions.  Many 
times  he  had  responded  to  requests  for  White  House  intervention 
in  pending  cases  before  the  agencies  with  the  summary  reply : 

w  proceedings  before  the  Federal  Communications  Commission  are  judicial 
in  nature,  they  are  not  subject  to  supervision  by  the  President.  Accordingly. 
this  Administration  lias  firmly  adhered  to  a  policy  of  not  intervening  or  inter- 
b  In  any  way  in  any  cases  under  consideration  by  the  Commission.6 

Unfortunately,  the  policy  was  not  as  firm  or  as  consistent  as  that 

would  indicate. 
By  early  June  1958,  the  Oversight  investigators  had  finally  followed 
up  on  clues  which  had  been  available  since  early  February.  Once  dis- 
ci, the  information  established  that,  on  at' least  three  occasions, 
nor  A. lams  had   directly  intervened  with   the   Federal  Trade 
Commission  on  behalf  of  an  old  friend,  Bernard  Goldfine. 

A    New    Hampshire   industrialist,    Goldfine    owned    and    operated 

n  nulls  and  was.  therefore,  subject  to  the  FTC's  jurisdiction  on 

labeling.  By  1953,  the  Trade  Commission  had  initiated  an  inves- 

on  which  led  to  charges  that  Goldfine  was  guilty  of  improperly 

labe  tain  woolen  products.  At  that  time,  Goldfine  called  on 

his  friend  at  the  White  Souse  and  asked  him  to  check  on  the  status  of 

'hat   investigation.  Adams  called  FTC  Chairman   Edward  Ilowrey. 

rhe  same  day  the  request  was  made,  Howrey  furnished  a  memorandum 

V1""1'  A,1:mi  !  along"  fcoGoldfine.fl  The  memorandum  disclosed 

the  name  of  the  complainant  against  Goldfine  which  was  a  clear  vio- 

lation  of  Commission  regulations.7  A  second  inquiry  to  the  FTC  from 
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the  Assistant  to.  the  President  was  made  for  Goldfine  in  early  195  I . 
further  information  was  received.  Despite  Goldfine's  promise  to 
continue  this  practice,  complaints  concerning  mislabeling  were 
received  by  i  be  FT( !  in  L955. 

For  ;i  third  time.  Adams  intervened  and  set  up  an  appointment  (<>]■ 
Goldfine  with  Chairman  Howrey.  At  the  conclusion  of  that  meeting, 
Goldfine  asked  I  low  rev's  secretary  to  ugei  me  Sherman  Adams  a 
White  I  Louse."  "I'm  over  at  the  FT(  J,"  I  roldfine  -aid  to  Adams  in  the 
presence  of  several  stall'  members,  "I  was  very  well  received  over  here. 
Thanks  for  arranging  the  appointment."8  There  could  only  be  one 
purpose  for  such  a  call :  ( roldfine  was  demons!  rat  ing  his  close  relation- 
ship with  the  White  1  louse  for  the  benefit  of  the  FT( '  -tall  members. 
The  implication  could  not  have  been  lost  on  anyone  present. 

There  was  also  the  matter  of  gi  fts  from  ( roldfine  to  ( rovernor  Adams 
which  carried  the  very  same,  unsavory  innuendo  as  the  "loans"  from 
Whiteside  to  Commissioner  Mack.  Wliile  serving  as  White  Hou6e 
( Jhief  of  Sta  if.  Adams  had  received  a  $7<  >0  vicuna  coat  and  t  he  use  of  a 
$2,400  oriental  rug  from  his  woolen  manufacturer  friend.  In  addition, 
(roldfine  had  paid  for  Adams'  hotel  suite-  in  \  arious  cit  ies  during  t  he 
same  period  of  time.9  Unlike  Mack,  who  everyone  assumed  was 
approachable,  Adams  was  considered  to  he  a  man  who  could  not  be 
reached  through  favors.  But  the  facts  spoke  for  themselves;  if  it  was 
coincidence,  it  was  of  a  most  unfortunate  kind  to  have  been  exposed  in 
a  congressional  (deer ion  year. 

On  every  other  occasion  when  he  received  invitations  t<>  testify  be- 
fore congressional  committee-.  Adams  had  declined  claiming  his  close 
relationship  with  the  President  cloaked  him  with  Executive  privilege. 
The  oversight  exposures  were  a  different  matter,  and  polit  ical  pressure 
forced  Adams  to  "voluntarily"  appear  before  the  committee  on  June  17, 
1958.  Adams  frankly  admitted  all  the  pertinent  facts  concerning;  his 
inter*  ention  on  ( Joldfine's  behal  f  and  t  he  various  >j\  fts  he  had  received 
from  him.  However,  he  denied  any  specific  knowledge  of  t  lie  ( roldfine 
case,  and  he  insisted  that  his  intervent  ion  had  no  effect  on  t  he  ( Commis- 
sion's course  in  that  matter.10  The  Presidential  assistant  argued  force- 
fully that  what  he  did  was  more  routine  than  ext  raordinary  : 

Is  there  any  member  of  the  committee  of  the  Congress  .  .  .  who  has  not  made 
an  appointment  at  the  request  of  some  individual  who  found  himself  concerned 
with  si  >ine  agency  or  activity  in  the  Government  3 

Is  there  any  member  of  this  committee  or  of  the  Congress  who  Is  willing  t . > 
stand  and  say  that,  by  virtue  <>f  making  that  appointmenl  <>r  making  that  In- 
quiry, that  ins  vote  was  affected  on  any  public  quest  ton?  u 

Adams  was  right  .  and  everyone  present  knew  it  :  Many  ( Congressmen 
frequently  exerted  their  influence  with  regulatory  Commissioners  on 
behalf  of  their  friends  and  constituents.  It  happened  all  the  time. 

Yet,  there  was  a  difference.  Adams  was  not  a  ( Congressman :  Adams 
was  the  acknowledged  right  hand  of  t  he  President  of  t  lie  United  State's. 
His  recommendat  ion  or  opposition  was  the  critical  factor  in  most  regu- 
latory agency  appointments  including  the  designat  ion  by  the  President 
of  the  Chairmen  of  those  Commissions.  Chairman  ( )ren  I  [arris  added 
a  further  significant  feai  ure  which  dist  inguished  a  request  from  Adams 
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fn,m  those  of  Eoeholdere.  The  oversight  chairman  asked,  "Have 

you.  m  your  position,  found  it  necessary  to  ask  any  Commissioner  of 

hand  in  their  resignations?"  Adams  hesitated,  Jong 

and  hard,  before  responding:  "If  you  insist  on  the  question,  I  should 

have  to  answer  it  m  the  affirmative."  '  The  critical  difference  was  that 

when  a.:  moke  for  the  President  As  Adams  later  ad- 

u  of  Interest,  no  matter  how  innocent  or  slight,  is 

completely  disregarded  when  it  comes  from  the  desk  where  I 

I  alike  the  Mack  testimony  3  months  earlier.  Chairman  Oren  Harris 

made  no  emotional  demand  hn-  Adams'  resignation.  Instead,  Harris 

thanked  Adams  for  his  "very  frank  statements'9  and  expressed  his 

for  anyone  who  held  such  "tremendous  responsibility".1' 

•  i       observer  thought   that   the  oversight  chairman  "obviously  felt 

.  a>  |  as  if]  someone  had  caught  the  church  deacon 

i    e  day  after  Adams'  testimony.  President  Eisenhower  reaffirmed 

nit  1 1 "  in  his  chief  of  stall'  by  pointing  out  that  a  "gift  is  not 

|y  a  bribe"  because  one  was  "evil"  while  the  other  was  a 

"tangible expression  of  friendship.'-  The  President  did  not  stop  there: 

•raonally  like  Governor  Adams.  T  admire  his  abilities.  I  respect  him  because 
of  his  personal  and  official  Integrity.  I  need  him.16 

Even  the  most  senior  reporter  present  at  that  news  conference 
"could  not  remember  ever  hearing  a  President  make  such  a  public  plea 
of  persona]  inadequacy."  It  was  both  a  poignant  and  appalling 
moment.17 

[f   it    hadn't    been    for  Adams*  own   party  and  the  fact  that  1958 

was  an  election  year,  the  Adams-Gohlfine  matter  might  have  ended 

a  gentle  congressional  reprimand  and  a  promise  to  do  better  in 

bure.  But  the  right  wing  of  the  Republican  Party  was  not  about 

to  allow   Adams  to  continue  to   maintain   his  influential  position; 

were  al«>  others  who  had  not  very  pleasant  memories  of  their 

dealings  with  the  White  House  assistant.  Throughout  the  summer 

of  L958,  pressures  mounted  from  both  parties  for  his  resignation. 

By  late  August,  an  informal  survey  of  the  members  of  the  Re- 
publican National  Committee  indicated  almost  unanimously  that 
Adams  must  go.  Once  informed  of  that  reaction,  President  Eisen- 
hower made  his  "hardest,  most  hurtful  decision,"  and  then  assigned 
the  task  of  informing  Adams  to  the  chairman  of  the  Republican  Na- 
tional  Committee;  Meanwhile,  some  financial  contributors  to  the  partv 
withholding  their  money  until  the  Adams  matter  was  settled. 
The  decision  on  Adams  was  clinched  in  early  September  when  Ed- 
mund Mnskie  defeated  the  incumbent  Republican  Senator  who  had 
also  been  linked  with  Bernard  Ciohlfine.18  Adams  was  recalled  from  a 
fishini:  vacation  in  Canada  and  informed  that  the  President  was 
troubled  by  the  fad  that  influential  supporters  of  the  Republican 
Party  were  demanding  Adams'  resignation.19  Within  days,  the  letter 
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of  resignation  was  drafted  and  Eisenhower  received  it  "with 
iiess.*" 

The  departure  of  Sherman  Adams  had  a  eery  significant  impact  on 
the  Eisenhower  appointments  process.  For  5  years,  power  over  final 
recommendations  in  snch  matters  had  been  tightly  concentrated  u 
office  of  Sherman  Adams.  Although  the  President  would  mar 
his  chief  of  staff  system.  Eisenhower  himself  termed  the  change  as  a 
"diffusion."21  Never  again  would  a  single  man  hold  so  much  respon- 
sibility in  the  Eisenhower  administ  rat  ion.  For  the  remaining  ■'>  years  of 
the  Eisenhower  Presidency,  David  \V.  Kendall,  a  hard  working  cor- 
porate lawyer  from  I >e1  roit,  would  have  the  principal  hut  not  exclusive 
responsibility  for  appointments,  including  those  to  the  regulatory 
agencies.  Structurally,  t  he  s\  Mem  would  hi-  about  the  same ;  the  change 
resulted  from  new  attitudes  and  personalit  Les. 

One  person  who  was  immediately  and  directly  affected  by  the  n 
nation  of  Sherman  Adams  w  as  Ear]  W .  K  mi  tier,  t  he  t  ieneial  (  5ou 
of  the  Trade  Commission. 

Kintner  had  been  supporting  himself  since  the  age  of  8  when  bis 
father  died;  tireless  effort,  coupled  with  well-cultivated  political  abil- 
ity, had  inched  him  along  in  his  career.  Ajs  one  person  put  it.  Kintner 
was  not  the  kind  of  fellow  to  "hide  his  Light  under  a  bush" :  to  t  he  con- 
trary, the  middle-aged  Republican  had  beamed  his  ambitions  I'm-  a 
Presidential  appointment  to  the  FTC  throughout  the  Eisenhower  ad- 
minist rat  ion.  In  t  he  fall  of  195  !.  just  1 '  ._.  years  a  fter  his  appointment 
as  General  Counsel.  Kintner  had  heard  that  FTC  Chairman  Edward 
Ilowrey  might  he  elevated  to  the  Supreme  ( Jourt  by  Eisenhower.  Kint- 
ner's  principal  supporter  in  the  Senate.  Homer  Capehart,  of  Indiana. 
wrote  the  President  endorsing  Howrey's  judicial  ambitions  while 
recommending  Kintner  as  the  new  FTC  Chairman.--  Ilowrey  never 
reached  the  Supreme  Court,  and  Kintner  had  to  bide  his  t  ime. 

The  next  Republican  vacancy  occurred  somewhat  unexpectedly  in 
the  summer  of  L955  when  Chairman  Ilowrey  decided  1<>  re!  inn  I 
law  practice.  Kintner  knew  about  the  resignation  sufficiently  well  in 
advance  of  the  public  announcement  to  launch  ;i  campaign  on  his  own 
behalf.  ITe  secured  the  endorsements  of  the  [ndiana  Republican  con- 
gressional delegation,  as  well  as  the  ranking  Republican  member  «>f 
the  Senate  Commerce  Committee,  Senator  John  Bricker."  On  Julj  13, 
L955,  Kintner  wrote  to  Attorney  General  Herbert  Brownell  and 
t  u red  to  "submit"  hi-  qualifications  for  the  "expected  vacancy ."  In  the 
same  letter.  Kintner  sujraosted  that  Brownell  could  also  conta  i  How- 
rey  concerning  his  experience  and  background  in  trade  regulation 

matters.24 

Chairman  Ilowrey  was  not   enthusiastic  about   the   Kintner 
didacy.28  Kintner  had  probably  not  been  Ilowrey'-  first  choice  foi 
General  Counsel  position  in  L953,  and  the  two  men  had  often 
agreed  over  policy  matters  ever  since.  Geographical  consideral 
also  worked  against  Kintner.   Indiana  had  already  received  a 
the  Trade  Commission  in  L955:  Democrat  William  Kern  had  ; 
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:,j,.„  dorsemenl  of  the  Republican  Senators  from  that 

pjna         omeone  close  t<>  the  White  House  informed  Kintner 

ptable"  to  Governor  Sherman  Adams.26  That  did 

•  n  .■.-.■.  cool  and  Adams  opposed,  Kintner  did  no!  expect  to 
ve  the  appointment  which  went  instead  to  Gov.  Sigurd  Anderson 

-  »uth  I  Dakota.  I  discouraged  by  reports  that  Adams  did  not  favor  his 
K     ■    t  did  not  mobilize  a  campaign  for  the  Lowell  Mason 
would  have  been  for  naught  anyway  since  an  early 
-  on  had  been  made  to  appoint  Edward  Tait  to  that  opening. 
B   *  K  intner  was  patient,  and  he  continued  to  serve  as  FT< !  ( reneral 
!1     also  continued  to  quietly  cultivate  the  White  House  pa- 
staff  by  occasionally  sending  them  copies  of  his  speeches  and 
irticles   for  "'sometime'  reading."28  From  19.56-57.  he 
nt  of  the  Federal  Bar  Association  which  was  then 
i  of  some  7,000  past  and  present  Government  lawyers.  In  19.58, 
»nie\\  hat  unusual  move.  Kintner  was  reelected  to  that  position  for 
another  L-year  term.-    By  1959,  few  men  were  as  well  known  to  Wash- 
ington ant  it  rust  lawyer-  a-  Ear]  Kintner. 

the  winter  of  L958  59,  John  Gwynne  was  tiring  of  his  duties 
tairman  of  the  Trade  Commission.  Tie  had  held  that  position  for 
4  of  his  6  years  on  the  commission;  he  longed  to  return  to  his  native 
[owa  when*  he  could  spend  his  remaining  years  with  his  daughter.80 
Although  in  Lr<><>d  health,  Chairman  Gwynne  was  weary  of  the 
lengthy  and  Frequent  sessions  before  congressional  committees,  and 
ndless  arguments  on  budgets  and  policy.31  His  close  friend,  former 
Commissioner  Lowell  B.  Mason,  attempted  to  persuade  him  to  remain 
on,  but  Gwynne  was  adamant.  Tie  was  frustrated  due  to  increasing 
difficulties  maintaining  a  majority  on  the  Commission  and  he  felt  that 
he  did  not  have  the  necessary  support  from  the  "White  House.32 

A.s  a   former  Member  of  Congress,  he  was  also  eligible  for  more 
liberal  retirement  benefits  which  had  recently  been  adopted.33  Finally, 
Gwynne  would  be  7"  year-  of  age  that  coming  October  and  he  was 
doubtless  aware  of  President  Eisenhower's  firm  policy  against  grant- 
ing extensions  beyond  the  mandatory  retirement  age.34  Xo  one  was 
surprised  when  Chairman  Gwynne  decided  to  retire  with  a  little  over 
••  of  his  term  remaining. 
I  his,  of  course,  was  the  opportunity  that  Earl  Kintner  had  been 
mi  ly  waiting  for.  But  he  was  not  alone  in  the  ambition  to  become 
Chairman  of  the  Trade  Commission:  Commissioner  Sigurd  Anderson 
also  keenly   interested.   Anderson  had  no  objection  to  Kintner 
becoming  a  commissioner;  indeed,  he  endorsed  him  in  a  warm  letter 
to  the  Senate  Commerce  Committee.35  But  Kintner  was  interested  in 
appointment  only  if  he  was  also  designated  Chairman.36 

In  1956,  when  Ajiderson  first  was  appointed,  Kintner  had  written 
nsolicited  letter  to  the  White  House  praising  the  South  Dakotan  as 
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;i  "n in  11  of  principle"  who  demonstrated  "excellent  judgment  and  I 
less  handling  of  matters  assigned  to  him."      Now,  the  two  men  were 
locked  in  a  struggle  for  a  position  both  of  them  wanted  very  badly; 
before  it  was  over,  most  of  the  ( !ommission  and  parts  of  even  the  staff 
would  be  embroiled  in  the  controversy. 

It  was  Commissioner  Anderson  who  informed  the  White  House  I 
Chairman  ( rwynhe  wanted  to  be  released  of  his  duties  by  May  1 .  Li 
the  Chairman  had  previously  indicated  his  intention  t«»  resign  before 
the  end  of  his  term.  a  Anderson  also  used  the  notice  of  Gwynne'a  re- 
tiremenl  as  an  opening  in  his  discussion  with  David  Kendall,  the  spe- 
cial counsel  to  the  President.  Following  that,  Anderson  went  on  to 
discuss  his  own  ambit  ions  as  far  as  t  he  chairmanship.  Kendall  listened 
without  any  noticeable  enthusiasm,  and  then  more  or  less  informed 
Anderson  that  he  would  not  be  designated  chairman.  "  Earl  Kintner 
and  his  supporters  had  been  at  work. 

For  years,  a  member  of  the  White  House  staff  S  hen  nun  Adams 
had  blocked  Kintner's  appointment  to  the  Commission.  In  1959,  tin- 
situation  had  changed:  Adam-  was  gone,  and  Kintner  now  had  a 
strong  booster  on  t  he  White  I  louse  staff.  When  I  [enry  Roemer  McPhee 
first  came  to  Washington,  he  had  been  employed  ns  one  of  Kintner's 
assistants  at  the  Federal  Trade  ( Jommission.  They  had  worked  closely 
on  several  different  matters  and  held  each  ot  her  in  mutual  respect.  I  \y 
1959,  McPhee  had  been  a  member  of  the  White  I  [ouse  staff  for  nearly 
5  years  in  a  second  tier  position.  It  was  McPhee-  responsibility  to 
make  the  initial  review  oi  investigative  summaries  which  the  Federal 
Bureau  of  [nvest  igat  ion  submitted  on  prospect  ive  appointees.  As  such, 
he  was  in  daily  contact  wit  h  t  he  White  I  [ouse  pat  ronage  staff:  McPhee 
Avas  positioned  to  he  of  real  assistance  to  hi-  former  superior.  Gen- 
erally, McPhee  was  not  involved  in  the  decisionmaking  process  on 
appointments,  hut  in  Kint  ner's  case  he  made  an  except  ion.  McPhee 
spoke  in  glowing  terms  of  Kintner's  experience  and  ability  t<»  David 
Kendall  and  Gerald  Morgan,  a  key  Eisenhower  adviser.40  MePhee's 
active  advocacy  within  the  White  House  was  of  critical  importance  in 
Kintner's  opinion.41 

Put  Kintner's  support  was  hardly  limited  t<>  McPhee.  The  FTC 
Genera]  Counsel  was  an  old  hand  :it  the  delicate  art  of  organizing 
a  campaign  for  appoint  ive  office.  I  Ie  was  also  an  indefat  igable  worker. 
By  April  L959,  he  once  again  had  secured  the  endorsement  of  the 
Indiana  Congressmen.  Representative  William  C.  Bray  had  success- 
fully intervened  with  Charles  Halleck  who  had  recently  been  elected 
minority  leader  of  the  House.  Senator  Homer  Capehad  worked  in 
earnest  for  Kintner  as  well.1'  In  addition  to  support  from  his  native 
Indiana.  Kintner  also  managed  t<>  secure  several  endorsements  which 
were  very  significant.  Perhaps  most  important,  former  Attorney  Gen- 
eral P>mwnell  indicated  his  support  of  Kintner.4  On  appointments 
of  lawyers.  Prownell's  opinion  was  very  seriously  considered  by  the 
White  House.  Despite  Aiiderson's  best  efforts,  Kintner  also  won  the 
endorsement    of  Senator  Andrew   Schoeppel  of   Kansas,  who  \\:i 


"  Kintner  to  Edward  Talt,  -Tan    19,  1956   DDEL,  OF  15B.  Bo*  392 
w  Roberl  Hampton  to  Kendall.  Marcn  24.  1959.  I»i  >EL,  I  >F  22,  Boi  197. 

■'  interview  with  Anderson  :  Interview  with  Kendall 
«  interview  wit!.  McPhee. 
4   !  nterview  with  Kim  ner. 
4 "  Interview  wit  h  Kim  aer. 
*-;  Interview  with  Kendall. 


126 

ranking  Republican  member  of  the  Senate  Commerce  Committee.44 
9     oeppel,  as  i  matter  of  course,  waa  regularly  consulted  on  regula- 
rity appointments  and  his  endorsement  carried  considerable 
;.      finally,  the  Senate  minority  Leader,   Everett  Dirksen  of 
Illn  preferred  Kintner  over  Anderson.46  It  was  an  impressive 

arr  >lit  ical  support. 

Kim  ner  was  also  interviewed  at  t  he  White  House  by  David  Kendall 
who.  prior  to  that  interview,  had  taken  a  very  informal  survey  of 
members  of  the  antitrust  bar  concerning  this  matter.  Unlike  other 
regulatory  agencies,  the  Trade  Commission  has  no  single,  readily 
identifiable  industry  constituency  which  takes  a  regular  interest  in 
appointments.  1  ead,  the  FTC  had  only  the  trade  associations  and 
the  practicing  bar.  It  was  not  a  common  White  House  practice  to 
methodically  .-"licit  the  opinions  of  practicing  lawyers  on  a  selection 
ie  Trade  Commission.  But  on  this  nomination,  such  a  special 
effort  was  made  which  indicated  the  care  that  was  taken  with  this 
sion.  Kintner  received  the  almost  unanimous  endorsement  of  the 
law  \  era  contacted  by  Kendall.4' 

During  this  time.  Anderson  had  not  been  idle  in  the  "battle  for 

lairnianship."  Senator  Francis  Case  of  South  Dakota  again  was 

>n's    principal    supporter   although    his   other   Senator.    Karl 

Mundt.  was  also  active.4'  Like  Kintner.  Anderson  went  to  the  Hill 

re  he  saw  various  ( Jongressmen  including  Senators  Bricker,  Scott, 

and  Schoeppel.  He  had  a  number  of  meetings  with  Senator  Case  who 

kept   him  apprised  of  the  political  developments.  Unlike  Kintner, 

Anderson  had  not  cultivated  the  White  Hottse  staff  and  he  had  no 

booster  there  Like  fcfcPhee.  All  the  same.  Anderson  had  long conversa- 

with  men  like  Gerald  Mor<_r;m  and  Kendall's  assistant.  Robert 

Hampton.  Anderson  also  had  discussions  with  a  fellow  commissioner. 

William  C.  Kern.49 

on  could  n<>t  have  had  a  more  receptive  audience:  Commis- 

'"   •     was  appalled  at  the  thought  of  Earl  Kintner  becoming  the 

I    I  l     I  lhairman.  '  For  year-,  the  relationship  between  the  two 

men  had  been  strained  at  best.  Although  a  ''very  able  lawyer,"  Kern 

was  not  always  tl  i  man  to  work  with;  he  was  intolerant  of  dis- 

;   and  reacted  at  times  in  the  most  "vitriolic  language"  to 

differing  viewpoints.81  On  one  occasion,  Kern  violently  disagreed  with 

;     ntner  had  delivered  and  he  demanded  that  the  General 

( 'ounsel  withdraw  the  statements;  Kintner  refused  and  informed  Kern 

that  his  i  to  recruit  two  other  commissioners  and  have  him 

fired.'1  Such  a  summary  response  surely  could  not  have  pleased  the 

aristocratic  K<  n     Kern,  therefore,  was  more  than  willing  to  consider 

itives  to  Kintner.  Even  though  he  was  technically  a  Democrat, 

onnections  through  his  various  (dubs  as  well  as  his 

family.  (  me  possibility  was  to  persuade  someone  other  than  Anderson 

to  consider  ma  mself  available  for  the  chairmanship  and  thereby 

head  Kint  ner  off.  Kern  turned  to  his  colleague,  Commissioner  Edward 
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Tait  who  was  in  an  unusually  good   position  to  consider  Buch  a 
possibility. 

Edward  Tail    was  a   former  White  Hon-  tanl   to  Governor 

Adams  dealing  with  presidential  appointments.  He  was  si  ill  on  b  tire! 
name  basis  with  most  of  the  president's  staff;  Tait  was  consulted  by 
the  White  House  on  matters  relating  to  the  FTC.W  Indeed,  when 
was  tirst  appointed  to  the  I  T( !  2  years  earlier,  it  was  widely  rum< 
that  Tait  would  be  elevated  to  the  chairmanship  "in  order  to  clear  out 
any  remaining  Democrats  or  Tafl  Republicans  holding  key  positions 
on  the  Commission's  staff."  When  il  became  apparent  that  Gwynne 
was  about  to  retire,  thai  same  speculation  arose  again.  In  addition  to 
Kern,  Tait  was  also  contacted  by  a  member  of  the  White  House  staff 
concerning  his  interest  in  the  chairmanship.  But  Tait  informed  Kern 
and  the  others  that  he  simply  was  not  interested  in  the  job. 

Prior  to  the  FTC,  Commissioner  Tait  bad -pent  most  of  his  W 
ington  career  in  administrative  duties,  and  he  was  not  at  all  anxious  to 
assume  that  type  of  responsibility  again.  Tait  also  did  not  relish  the 
notion  of  frequent  appearances  before  congressional  committee-.  In 
fact.  Tait  had  been  interested  in  the  Commission  appointment  in  order 
to  expand  his  legal  knowledge  looking  toward  a  future  law  practice  in 
Pennsylvania.  Others  could  have  the  administrative  and  political  bur- 
dens as  far  as  Tait  was  concerned.58  Tait,  instead,  recommended  the 
appointment  of  Karl  Kintner  who  he  thought  would  be  a  far  better 
administrator  than  Anderson.57 

By  that  time,  a  significant  portion  of  the  agency  was  involved  in 
the  contest  between  Anderson  and  Kintner,  and  emotions  were  running 
high.  Two  members  of  the  Commission,  however,  do  not  appear  to 
have  been  involved  in  the  contest.  Former  ( longressman  Robert  Secrest, 
as  a  Democrat,  was  not  consulted  by  the  White  House.  Generally, 
Chairman  Gwynne  was  not  consulted  by  the  White  House  on  FTC 
selections,58  and  there  is  no  reason  to  believe  that  there  was  any  change 
in  that  practice.  Although  he  did  allow  Anderson  to  relay  to  the  White 
House  certain  information  concerning  his  retirement,  Gwynne  a 
tially  remained  neutral  and.  perhaps,  even  disinterested  on  the  matter 
of  his  successor.59 

Both  Anderson  and  Kintner  had  powerful  congressional  support, 
although  White  House  assistant  Kendall  recalled  that  Kintner's  was 
considerably  more  vigorous.**  But  this  decision  could  not  be  made  on 
such  political  considerations  alone1:  The  Adams  resignation  had 
focused  attention  on  the  Trade  Commission,  and  there  was  a  general 
feeling  at  the  White  House  that  a  change  in  orientation  was  needed  at 
the  FTC.01  The  Adams-Goldfine-Howrey  affair  was  still  very  Fresh  on 
everyone's  mind. 

Of  course,  the  vigorous  campaigns  waged  by  the  two  contestants 
guaranteed  that  political  considerations  would  not  be  ignored  in  the 
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M  Interview  with  Tnlt  :  Interview  with  TTnnn>tnn. 
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final  decision.  But,  in  essence,  tin'  staff  recommendation  to  the  Presi- 
dent was  based  on  merit  In  plain  fact,  Kintner  was  considered  to  be 
a  far  more  able  lawyer  than  Anderson  particularly  in  antitrust  law.62 
I  nlike  Ajiderson  (who  practiced  law  only  in  the  brief  periods  when 
he  was  not  holding  public  office  i.  Kintner  bad  been  a  practicing  attor- 
ney for  almost  his  entire  professional  career.  After  working  bis  way 
through  DePauw  University,  Kintner  was  able  to  secure  his  law 
degree  from  Indiana  I  Iniversity  School  of  Law  in  only  2  years.  Follow- 
ing his  graduation  in  L938,  Kintner  entered  a  general  practice  of  law 
during  that  period,  he  was  also  elected  city  attorney  and 
prosecuting  attorney.  His  war  service  with  the  Navy  was  spent  largely 

D  put}  [J.S.  Commissioner  with  the  United  Nat  ions  War  ('rimes 

mission.  In  that   position,  he  edited  an  official  volume  entitled 
••1  •  relopment  of  the  Laws  of  War." 

In  1948,  at  the  recommendation  of  Supreme  Court  Justice  Robert 
Jack-on,  he  joined  the  Staff  of  the  Trade  Commission  as  a  trial  at- 

y.  Then,  in  1951,  a  Democratic  Commissioner — Stephen  J. 
Spinc;-arn— hired  the  Republican  Kintner  a-  his  legal  assistant.  Kint- 
served  in  that  position  until  July  1953,  when — as  a  result  of  both 
considerations  of  merit  and  politics — he  was  promoted  to  the  position 
of  General  Counsel  of  the  FTC  at  the  age  of  41.  Kintner  served 
nearly  6  years  a-  the  Commission's  chief  legal  officer  and  adviser  and, 
a-  such,  argued  a  number  of  important  eases  for  the  Commission  in 
the  Federal  appellate  courts.  During  the  1950's,  Kintner  had  also  been 
extremely  active  in  bar  association  affairs:  he  was  credited  with  the 
establishment  of  the  National  Lawyers'  Club,  and  he  was  a  moving 

m  the  construction  of  the  Federal  Bar  Building.  He  held  vari- 
ous committee  position-  relating  to  administrative  law  in  the  American 
1  iar  A.ssociation.6a 

\  great  many  political  endorsements  had  been  generated  by  both 
Kintner  and  Anderson  on  this  chairmanship  struggle.  But  endorse- 
ments can  be  of  varying  degrees:  some  are  very  serious,  others  are 
little  more  than  polite  gestures.  As  a  general  policy,  the  patronage 
.-tall  assayed  the  depth  of  the  support  for  candidates  by  prominent 
politicians.  Beneath  the  surface.  Anderson's  political  support  was  not 
as  committed  as  it  appeared  to  be.  Indeed,  from  the  very  onset,  Kintner 
bad  'he  inside  track  and  it  was  not  even  a  close  decision.64  The  ''bat  tie" 
for  the  FTC  chairmanship  really  amounted  to  a  White  House  effort 
to  fend  oil'  the  efforts  of  Anderson  rather  than  a  close  and  even  race 
between  two  men.68  When  Karl  Kintner  was  nominated  to  the  Com- 
mission on  May  7.  1!>.V.>,  he  was  also  informed  that  he  would  be 
designated  chairman  a-  -.on  as  the  Senate  acted  on  his  confirmation.66 
But  the  efforts  for  Anderson  were  not  halted  by  Kintner's  nomina- 
tion. Instead,  t  he  emphasis  of  the  struggle  for  the  chairmanship  simply 
shifted  from  the  White  Eiouse  to  the  Senate.  There  was  an  additional 
significant  factor  involved  aside  from  the  chairmanship.  Sigurd  An- 
derson wanted  to  be  reappointed  when  his  term  expired  that  coming 
September;  indeed,  he  had  initiated  his  campaign  in  that  regard  witti 
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a  visit  to  the  White  House  in  March.     I  \ 

was  uneasy  over  reports  that   Kintner,  in  addition  U 
ship,  also  had  an  eye  on  Anderson's  seat     Certainly  thai  i 
might  be  more  attract  ive  than  the  L6  months  remaining  in  ( .  \ 
term. 

The  question  of  Anderson's  reappointment  and  the  chairma 
became,  mtenningled  during  the  spring  of  ;.    .    1        \  cam- 

paign picked  u]).  Full}  2  weeks  a  fter  K  inl  q<  r's  name  wren!  to  1 
ate,  Senator  Frank  Carlson  of  Kansas  wti  \    \ 

chairmanship  as  well  as  reappointmi 

cure  that  position  for  Anderson  continued  at  least  until  Jim. •  .. 
Various  Lndust  r\  groups,  such  as  the  Nat  iona  \ 

declared  their  support  for  Anderson  as  chairman  during 
of  time.71  It  was  becoming  apparent  that  Andersons  innuentia    3 
supporters  were  holding  up  Kintner's  nomination  in  order  t> 
at  the  very  Least,  a  White  House  promise  to  reappoint  Comn 
Anderson :  perhaps,  Mich  efforts  might  ah  Anderson  t  he  chair- 

manship as  well.  But,  the  White  House  quietly  let  it  be  known  t. 
derson's  enthusiast  ic  supporters  that  ii*  they  cont  inued  their  i 
block  Kintner's  nomination,  there  would  be  serious 
concerning  Anderson's  reappointm< 

On  May  27,  L959,  Kintner  finally  bad  bis  bearing  in  I 
which  was  cordial  and  summary;  about  one  week  later  be  was  con- 
firmed. However,  on  June  9,  L959,  when  Kintner  was  sworn  it 
Commissioner,  be  was  not   named  Chairman   (despite  the  fact   that 
( i  wynne  had  left  the  Commission  several  days  earlier)  and  a  Dem< 
Robert   Secrest,  was  Acting  Chairman.1    Curiously,  it   \  until 

2  days  later,  on  dune  1 1. 1  hat  Kintner  was  formally  designated  Chair- 
man* 

Meanwhile,  Anderson  bad  secured  reappointment.  By  dune  15, 
new  security  clearance  and  all  the  various  political  endorsements  had 
been  secured.74  ( )n  June  29,  L959     fully  three  mont  hs  before  th< 
1  ion  of  his  term-  -Sigurd  Anderson  was  renominated.  A  rather 
hearing  and  unanimous  confirmation   followed.  This  was   President 
Eisenhower's  last  opportunity  to  name  a  person  t<>  a  full,  7-year  term 
on  the  FTC. 

Like  Karl  Kintner.  Communications  Commissioner  Rosel  1 1\  de 
not  terribly  saddened  by  the  departure  <>!'  Sherman  Adam-  from  the 
White  Mouse.  Hyde,  who  felt  strongly  about  the  character  and  n  puta- 
tion  of  the  agency,  sat  helpless  during  the  dark  days  of  the  M  i 
naughey  chairmanship  and  the  even  darker  moments  oi   the   M 
scandal:  like  nearly  everyone  else,  Hyde  believed  that  Adams,  i 
than  Eisenhower,  was  principally  responsible  f'<»r  such  appoint! 
Also  etched  in  Hyde's  memory  was  the  rather  summan  and  even  dis- 
courteous treatment  he  had  received  from  Adam-  while  he  * 
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bationary"  Chairman  of  the  FCC  from  L95S-34.  Hyde  could  certainly 
appreciate  the  little  support  Adams  received  following  the  Goldfine 

\  L959,  I  lytic  would  not  have  to  deal  with  Adams  on  the  mat- 

.;'  his  reappointment  to  the  FCC.  The  year  before,  Hyde  had 
celebrated  his  30th  anniversary  with  the  Communications  Commis- 
predecessor,  the  Federal  Radio  Commission.  At  the  a^re 
•  and  after  having  served  on  the  Commission  since  1946,  Hyde 
hoped  that  he  would  not  have  to  mount  a  campaign  to  secure  reap- 
pointment to  another  7-year  term.76  But  there  were  lingering  doubts 
the  President  would  renominate  a  man  who  initially  had  been 
selected  by  President  Truman.  After  all,  only  Robert  Bartley — with 
the  strong  support  of  Speaker  Rayburn  and  against  the  background 
sional  investigation — had  been  able  to  do  it.  All  the  other 
1  I  5S    tiers  had  been  replaced. 

Hyde's  supporters  were  equally  concerned.  As  early  as  November 
-nine  8  months  before  the  end  of  Hyde's  term — warm  endorse- 
ment- of   Hfade's  reappointment  were  being  received.  A  director  of 
\    •        ]    A  ssociation  of  Broadcasters  wrote  Senator  Warren  Mag- 
nuson  that  he  had  found  "almost  universal  endorsement''  of  Hyde  in 
his  travels  across  the  country.  The  letter  continued: 

I  feel  that  broadcasters  lar^e  and  small,  winners  and  losers,  Easterners  and 
Westerners  are  unanimous  in  their  feeling  that  Commissioner  Rosel  Hyde  had 
done  B  conscientious,  honest,  and  fair  job  of  exercising  the  duties  of  the  office 
lie  holds,  and  that  he  has  certainly  earned  the  right  to  another  appointment. 

The  endorsement  was  unsolicited:  the  broadcaster  pointed  out  that 
Hvde  would  "absolutely  be  repulsed"  if  he  was  aware  of  it,  and  he 
asked  Magnuson  to  be  "discrete  in  keeping  it  confidential."77 

Broadcasting  magazine,  the  "voice"  of  the  industry  and  a  consistent 
admirer  of  Hyde,  waited  only  until  January  to  call  for  Hyde's  re- 
nomination  by  Eisenhower.  Hyde's  reappointment,  according  to  that 
editorial,  should  "present  no  problem"  because  of  his  "depth  of  knowl- 
edge  and  understanding  of  communications  [which]  is  without  par- 
allel in  Government."  Broadcasting  urged  prompt  action  so  as  to 
"cut  of  politicking  for  a  critically  important  post  at  a  critical  time."  78 
Although  TTvde's  record  seemed  to  merit  reappointment,  his  support- 
er- were  taking  no  unnecessary  chances. 

Tn  letters  which  used  strikingly  similar  wording,  Senators  Karl 

Mundt,  (Republican,  South  Dakota),  Henry  Dworshak  (Republican, 

Idaho).    Thomas    Kuchel     (Republican,    California)    and    Andrew 

eppel    ( Republican.  Kansas)    endorsed  Hvde  during  Februarv 

and  March  1959.79  All  agreed  that  the  FCC  could  "ill  afford  to  lose 

efit  of  [Hyde's]  competence,  experience,  and  dedication  to  a 

responsible  job."*  Although  Hyde  was  technically  a  Republican,  he 

never  engaged  in  partisan  political  activities:  it  can  safely  be 

assumed  that  he  was  strongly  endorsed  by  Democratic  Congressmen 

as  well. 
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I  [yde,  however,  did  not  await  a  call  from  the  White  1 1-  ead, 

lie  contacted  the  President's  adviser  on  appointments,  David  K 
and  set  up  an  interview  with  him.  Hyde  was  no  stranger  bo  K 
as  they  had  both  served  on  a  top  secret  <  iovernmeni  committer 
years  earlier.81  Commissioner  Hyde  had  a  satisfying  con vi 
the  Presidential  assistant   and  he  left   with  the  impression  that  he 
would  be  renominated  to  anot  her  ter 

He  was  right.  By  late  March,  his  new  security  clearance  had 
received,  and  Hyde's  nomination  was  Sent  to  the  Senate  on  April  IT, 
1959.  As  in  all  past  nomination-,  the  Republican  National  O 
had  approved  the  select  ion,  and  t  he  ranking  Republican  on  i  he  S 
Commerce  Committee  had  been  not  ified  before  public  announcement  .M 
However,  in  the  first  F( '( !  nominal  ion  since  t  he  depart  ure  <>i :  S 
Adams,  one  innovation  was  noted  in  the  White  House  appoint' 
process:  Senator  Warren  Magnuson,   Democratic  chairman  of  the 
Senate  Commerce  Committee,  was  notified  prior  to  Hyde's  name 
sent  to  the  Hill.84  This  had  rarely  been  done  prior  to  L959.  Magi 
had  also  been  notified  of  the  Kint  ner  nominal  ion  almost  a  week  be 
it  was  made  public.85  It  appeared  as  though  the  administration  was 
being  a  bit  more  careful   in   its  relationship-   with   the    Democratic 
Congress  following  the  1958  elect  ion. 

The  day  after  Kintner's  hearing.  Rose]  Hyde  was  cordially  ques- 
tioned by  the  Senate  Commerce  Committee  for  a  few  minute-:  about 
1  week  later,  the  Senate  unanimously  confirmed  both  Kint  ner  and 
Hyde  on  the  same  day.  There  is  no  reason  to  believe  that  anyone 
than  Hyde  was  seriously  considered  forthis  seat. 

The  only  problems  in  the  Senate  over  the  confirmation  of  Hyde, 
Kintner,  and  Anderson  were  caused  by  the  Republican  sponsoi 
Anderson.  The  Democratic  majority  confirmed   all   three   without    a 
murmur  of  dissent  even  though  two  of  the  three  received  7-year  terms 
which  would  run  well  past  even  the  li'tW   Presidential  elect] 
Hyde  and  Anderson  term-  would   not   expire  until    L966.   President 
Eisenhower  was  nearing  the  end  of  his  second  and   final  term,  and 
the  Presidential  election  was  well  over  a  year  away.  Therefore, 
Democratic  Senate  had  no  objections  t<>  confirming  able  nomine 
the  Republican  President.  Hut  what  a  difference  a  year  would  make: 
in  1960,  Presidential  politic-  forced  a  drastic  change  in  that  attit 

m  Interview  with  Kendall. 

Interview  with  Hyde 
83  Hampton  to  Kendall.  Apr   11.  1059.  DDBL,  OF  16,  RoT  191. 
**  Broadeastine,  Apr.  20.  1959,  p.5. 

*  Kendall   to   MeCabe,   May    1,    10r>D    (lndicatlnp   Ifagnumra'l   approval^.    DDEL     01 
Box  197. 
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Tin.   Effi  ■  t  or  Presidi  \  1 1  m.   Politics 

i  L960) 

•I.  tor  one,  would  qo!  wish  to  embarrass  President  Johnson  or  President 
aedy  or  President  Stevenson  or  President  Symington  or  whomever  Is  elected  by 
taking  action  to  confirm  a  nomination  for  app  ointment  not  onlj  for  the  first  Ad- 
ministration but  also  for  three-fourths  of  the  following  Administration." 
ator  Ernest  Gruening,  Democrat,  of  Alaska,  June  23,   I960.' 

L960  was  a    Presidential  election  year,  and  the  Senate  v 
occupied  by   future  political  possibilities.  However,  the  fact  of  the 
matter  was  that  Dwight  David  Eisenhower  was  still  President,  and 
he  had  a  constitutional  duty  to  nominate  persons  to  the  regulatory 
agencies  which  included  the  Trade  and  ( Communications  commiss 
But  the  Senate  with  its  top-heavy  Democratic  majority  and  its  array 
of  potential  Presidents,  was  in  n<>  mood  to  accommodate  Eisenh 
on  any  long-term  appointments. 

Certainly,  il  was  true  that  Cong  d  originally  provided  7-year 

terms  for  the  F< '( '  and  FT( '  ( Commissioners  in  an  attempt  to  guaran- 
tee immunity  from  polil  ical  pressures :  but  t  hat  was  of  no  matter  now. 
Jt  was  equally  true  that   Democratic  Congressmen  had   for  years 
moaned  what  appeared  to  be  the  high  prevalence  of  political  coi 
erations  in  the  President's  selections  to  the  independent  agencies.  Merit 
also  was  of  no  consequence  to  the  Democratic  majority  which  set  aside 
Eisenhower's  nominations  with  partisan  zest.  The  President  had  ex- 
perienced confirmation  struggles  before,  but    the  Senate  had   ni 
rejected  or  buried  one  of  hi-  nominees  to  either  the  Trade  or  Communi- 
cations commission.  Now.  purely  political  considerations  insured  the 
closest  scrutiny  that  Eisenhowers  selections  had  ever  received :  In  : 
only  one  of  the  President's  four  nominations  to  thes  rould 

meet  with  senatorial  approval. 

( )f  course,  the  White  House  had  no  schoolboy  attitude  to  the  politi- 
cal realities  of  a  Presidential  election  year.  The  Republicans,  like  the 
Democrats,  had  their  own  political  needs  to  consider;  after  all,  the 
other  party  might  be  running  the  Senate  but  the  GOP  still  controlled 
Executive  patronage.  But  while  Congress  remained  u  a,  the  ad- 

ministration's appointment  decisions  would  have  to  be  tempered  by 
the  twin  facts  that  Eisenhower  soon  would  be  replaced,  and  that  the 
party  which  hoped  to  till  his  -eat  dominated  the  Congress.  Naturally. 

the  admin  i-t  rat  ion  wanted  its  nominees  approved,  yet,  it  was  politically 
important  to  minimize  controversj  over  confirmation  because  there 
was  other  legislative  business  which  far  outweighed  the  approval  of  a 
seventh  member  of  the  Communications  Commission. 

In  the  closing  days  of  any  administ  rat  ion,  it  is  no  easy  matter  to  lo- 
cate capable  persons  who  are  willing  to  accept  appointments  to  unex- 
pired term-.  The  length  of  the  term  precariously  depend-  on  the  out- 

1  Congressional  Record,  June  28,  I960,  p   12986. 
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come  of  r lio  election,  and  few  are  willing  to  make  the  move  to  Wash- 
ington for  the  sake  of  a  ,;  month  term  as  a  regulatory  commissioner. 
Eisenhower  had  a  particularly  difficult  task  in  thai  regard  due  to  a  hos- 
tile Congress:  How  many  qualified  individuals  were  willing  to  expose 
themselves  to  a  partisan  struggle  over  confirmation?  On  the  other 
hand,  if  they  were  not  persons  of  quality  and  integrity,  the  ensuing 
controversy  over  confirmation  would  prove  embarrassing  to  the  Presi- 
dent and  to  the  party.  Timing  was  also  of  crit  LCal  importance4 :  pail  isan 
temperatures  would  rise  as  the  dates  of  the  party  conventions  and  the 
election  grew  closer.  Tn  a  Presidential  election  year,  it  was  best  to  l>o 
nominated  as  early  as  possible.  All  of  that  was  carefully  considered  by 
the  White  1  [ouse  staff  before  decisions  were  readied  on  nominations  to 
the  regulatory  commissions. 

( )n  February  10,  19G0,  President  Eisenhower  renominated  Robert 
E.  Lee  to  a  second,  7-year  term  on  the  Communications  Commission. 
On  the  same  day.  FTC  Chairman  Earl  W.  Kintner's  renomination 
was  announced  by  the  White  House.  At  the  time  of  announcement, 
Lee's  term  would  not  expire  for  133  days,  and  the  termination  of 
Kintner's  term  was  fully  7  months  away — which  surely  set  some  sort 
of  record. 

Indeed,  Earl  Kintner  had  been  chairman  of  the  Trade  Commission 
for  only  S  months  when  Eisenhower  sent  his  name  to  the  Senate  for  the 
second  time.  At  the  time  of  his  first  appointment.  Kintner  had  cal- 
culated that  he  would  have  to  work  fast  and  hard  if  the  direction  of 
the  agency  was  going  to  be  changed.2  His  predecessor,  Chairman  John 
Gwynne,  had  taken  a  leisurely  though  competent  approach  to  his 
duties:  "Gwynne  was  like  an  old  shoe.  The  boat  did  not  rock.  No  one 
was  fired  and  those  laid  off  in  Howrev's  economy  drive  were  called 
hack."3 

In  the  4  years  of  the  Gwynne  chairmanship,  the  Trade  Commission 
had  settled  back  after  the  initial  furor  of  the  first  years  of  the  Eisen- 
hower administration.  All  of  that  changed  in  very  short  order  when 
Kintner  was  appointed  to  the  remainder  of  Gwynne's  term.  Chair- 
man Kintner  had  received  a  "carte  blanche"  mandate  from  the  White 
House: 4  he  appi-oached  his  duties  with  an  aggressiveness  that  had  not 
been  witnessed  at  the  FTC  for  many  years. 

"By  the  time  of  his  Senate  consideration  in  1960.  Kintner  had  de- 
li yered  some  160  speeches,  appeared  300  times  on  television,  and  con- 
ducted approximately  300  press  conferences.  In  a  little  over  a  year. 
Kintner's  Trade  Commission  had  filed  503  complaints  which  smashed 
all  previous  enforcement  records.  Tt  was  generally  recognized  that 
Kintner  had  built  a  fire  in  one  of  the  oldest  and  coldest  of  the  inde- 
pendent agencies.5  Kintner,  however,  understood  politics  as  well  as 
the  antitrust  laws.  Tn  1060.  there  were  three  Republicans  and  two 
Democrats  on  the  Trade  Commission.  Eollowing  the  election,  the 
terms  of  the  two  Democratic  members  would  expire  first.  If  Kintner 
was  confirmed  for  a  full.  7-year  term,  there  would  be  no  Republican 
vacancy  until  October  1963  when  Edward  Tait's  term  expired. 

2  Tntorvlfw  with  Kintnor. 

'Secrest  Written  Rr^ponsrs. 

4  Tntorvifw  with  Kintner. 

BPniil  ITonly.  Chlcnro  Dnilv  Npws.  Aujr.  15.  1060.  as  printed  in  the  Congressional  Rooord. 
Auer.  10,  1060.  p.  15005:  William  Rppoher.  "The  Trusthusters".  Wall  Street  Journal, 
Aug.  22.  1000.  as  print (>(1  in  the  Conpressional  Record,  Aug.  23.  1060,  p.  15929. 
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Therefore,  the  Republicans  conceivably  could  maintain  a  i 
for  nearly  3  years  into  the  next  administration.  More 
crat  did  win  the  Presidencj   in  November  would  ; 

vacancy  at  all  on  the  Trade  Commission  until  October  L961;  du 
that  time  Kintner  could  com  unit'  serving  as  chairman.  How.-. 
Kintner  was  not  confirmed,  there  would  1,  •   mediate 

available  for  Eisenhower's  successor  t«»  name  his  own  chairman.  K 
ner  had  no  illusions  about  the  political  situation,  and  he  was  not  sur- 
prised when  the  Democrats  moved  rather  slowly  on  hi-  nomination.0 
All  the  same,  Kintner  was  interested  in  confirmation;  he  spoke  with 
Robert  E.  Le< — who  was  renominated  on  the  same  day  a-  font] 
about  the  possibilities  of  a  joint  effort  to  secure  that  objeel    •     I 
Communications  Commissioner  Lee  knew  that  he  was  better  off  oi 
own.7 

In  19r>.°>.  influential  political  support  had  been  the  critical  factor  in 
Robert  E.  Lee  beinir  named  the  fust   Eisenhower  appointment  t<>  a 
full  term  on  the  FCC.  Seven  years  later,  many  of  those  supporters 
were  still  in  Congress  and  Commissioner  Lee  boped  they  would  aj 
make  the  difference  for  him.  It  does  not.  however,  appear  as  though 
Lee  secured  renomination  as  automatically  as   Kintner:  'lie'  Com- 
munications Commission,  in   I960,  had  the  reputation  of  being  the 
most  scandal-ridden  of  the  independent  agencies.  AJthough  L 
tainly  had  not  been  charged  with  any  improprieties,  he  had  not  done 
anything  to  distinguish  himself  from  the  Eisenhower  maj< 
that  commission:  in  other  words,  he  was  Identified  with  a  situation 
winch  many  thought  was  less  than  healthy.  A-  in  1954,  when  he  was 
linked  with  Senator  doe  Mc<  Jarthy,  Lee  \\  a-  faced  with  a  guilt  by 
association  problem. 

The  renominat  ion  of  Lee  might  provide  the  I  democrats  with  another 
opportunity  to  parade  pas!  F(  !< '  -caudal-  befon  the  American  public, 
such  as  they  had  done  so  effectively  in  the  ]i';.^  congressional  cam- 
paign. Aside  from  any  partisan  considerations,  the  condition  of  the 
FCC  might  prove  to  be  an  independent  well-spring  of 
over  Lee's  continual  ion.  But  there  were  also  unique  benefits  to  renomi- 
nating Lee.  and  possible  unpleasant  consequences  if  he  was  retired  by 
the  administration. 

Tn  1953,  Lee's  principal  sponsor  for  the  FCC  bad   ; 
Styles  Bridges.  (  mce  again,  in  I960,  the  Senator  from  \  «•■■■•  I  [ampshire 
was  actively  committed  to  Lee's  appointment.  Bi  iad  been 

Berving   in   the    Senate   since    1937,    was  chairman   of  th.  lean 

policy  committee  and  the  ranking  Republican  memb  '  rmed 

Services  Committee.  Styles  Bridges  was  not  a  mantoignoi 

Tn  no  uncertain  terms,  he  want.-. I  R 
FCC.  The  Senator,  in  a  <  Id  it  ion  to  his  ready  b  oess  bo  the  White  1 1 
also  possessed  a  considerable  amount  of  influi  bis  1  democratic 

colleagues;  perhaps,  with  that  kind  of  support,  I  etter 

chance  than  most  of  confirmation.8  Styles  Bridp 
tor  that  tipped  the  balance  in  Lee's  favor  and  his  name  on 
went  to  the  Senate.  But,  Robert  E.  bee  would  have  had  a  mu< 
time  in  the  Senate  had  it  not  been  for  the  problen  -     '   l'«   I     I  -Mian 

Doerfer. 

'  Interview  with  Kintner. 

'  Interview  with  T.<>.\ 

i  Interview  with  Lee  ;  Interview  with  Hampton. 
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John  G  1  toei  fer  of  Wisconsin  was  doubtless  the  most  harried  chair- 
;n  the  h  '  the  Communications  Commission.  In  his  3  years 

at  the  head  •  the  55-year  old  regulator  had  weathered  a 

seemingh  never  ending  series  of  crises.  In  1958,  he  had  been  chairman 
for  less  than  6  months  when  he  "collided  headlong"  with  the  Oversight 
investigation  which  forced  the  resignation  of  one  commissioner  and 
morale  in  a  shambles.  Doerfer  had  spent  much  of  his 
chairman  either  on  the  firing  line  before  congressional 
committees  or  preparing  his  testimony  for  those  many  appearances.  In 
addition  to  the  issues  created  by  scandal,  there  were  the  comparatively 
more  routine  but  no  less  controversial  matters  of  license  allocations. 
j,ax  XV,  community  antenna-,  appropriations  and  a  myriad  of  other 
g  which  interested  various  congressional  committees.9 
i  •  gs  didn't  get  any  better  in  1959.  That  was  the  year  of  the  great 
Bcandal  <>l*  the  rigged  quiz  shows  which — by  "any  measure  of  cocktail 
party  or  barbecue-pit  conversation"— was  the  most  popular  scandal  of 
the  decade;  Sherman  Adams  and  Richie  Mack  were  peanuts  compared 
to  the  scandal  generated  by  -The  $64,000  Question"  or  its  many  imita- 
Im  the  late  L950's,  millions  of  Americans  watched  breathlessly 
as  contestants  such  as  Charles  Van  Doren — encased  in  the  ever-present 
isolation  booth  pursed  his  lips,  closed  his  eyes  and  raised  his  right 
hand  groping  for  the  right  answer  on  "Twenty-One."  Week  after 
week,  intellectual  heroes  rose  to  dizzying  financial  heights  or  plum- 
meted back  to  nothing,  all  to  the  oohs  and  aahs  of  a  sympathetic  studio 
audience:  on  cue,  the  audiences  even  appreciatively  applauded  the  com- 
mercials which,  of  course,  were  at  the  heart  of  the  whole  matter.  The 
quiz  show  profits  were  immense:  In  105  showings,  NBC  could  report  a 
handsome  payment  of  $6  million  from  the  sponsor  of  "Twenty-One" 
alone. 

Meanwhile,  the  advertisers  were  doing  very  well  also.  For  instance, 
the  net  sales  of  Revlon,  Inc..  jumped  from  nearly  $51  million  in  1955 
er  $85  million  in  1956  which  was  the  first  full  year  of  its  sponsor- 
ship of  the  "The  $64,000  Question."  It  seemed  as  though  things 
couldn't  Ik-  better:  Audience  ratings  were  excellent,  the  networks  and 
t  hi'  advert  isers  were  reaping  enormous  profits,  contestants  were  demon- 
strating the  virtues  of  intellectual  prowess  and  home  viewers  were 
learning  that  Thomas  Jefferson  was  the  first  president  to  be  inaugu- 
rated in  Washington,  D.C.  But,  after  several  uneasy  moments  in  1957 
and  1958,  the  house  of  cards  finally  collapsed  in  the  fall  of  1959.  It  was 
then  disclosed  in  detail  that  the  finest  packaging  talent  available  had 
been  employed  to  rig  the  shows  from  start  to  finish.  Among  other 
things,  the  contestants  had  been  cast  as  if  it  were  a  Broadway  play, 
answers  to  the  questions  were  often  provided  beforehand,  and 
the  actors  were  carefully  coached  as  to  the  manner  of  presentation 
to  achieve  the  highest   possible  dramatic  effect.  On  some  pro- 
grams, contestants  even  agreed,  in  advance,  as  to  the  actual — rather 
than  the  publicized     amounts  they  would  receive.  In  a  word,  the  quiz 
fraud. 

FCC  Chairman  Doerfer  thought  that  the  rigged  qUiz  shows  were 
"most  reprehensible"  but  he  insisted  that  the  Communications  Com- 

/iiic    July  7.  1  958.  p    1  in-, 
Dcernlng  the  ri-_'L'<'<l  quiz  shows  i<  taken  from  tlio  oxr-oiiont  account 
•odman,  "All  Honorable  Men:  Corruption  and  Compromise  in  American  Life",. 
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mission  was  absolutely  powerless  even  to  initiate  an  ini 
the  practice.  According  to  Doerfer,  the  first  amendment  right  of 
speech  and  the  express  pro>  isions  against  censorship  in  t  he  ( Communi- 
cations Act  prohibited  the  FCC  from  interfering  in  any  way 
program  content.11  Others  did  uol  agree  with  the  Chairman's 
conclusion.-,  but  Doerfer  remained  firm  on  the  absolute  right  of  br< 

rs  over  programing.  The  controversy  boiled  throughout  the  >■.  inter 
of  L959  60. 

The  controversy  over  the  rigged  quiz  shows  was  very  much  alive 
when  Chairman  Oren  Harris  of  the  House  [nterstate  and   I 
Commerce  Committee  addressed  a  meeting  of  CBS  TV  affiliate 
February  29,  L960.  In  fact,  the  situation  bad  worsened  due  to  cha 
that  certain  prominent  rock  'n  roll  disk  jockeys  had  received  thousands 
of  dollars  from  record  companies  in  exchange  for  promises  to  plug 
specific  record-  over  the  airway  es.  ( Chairman  I  [arris  made  it  quite 
that  he  disagreed  with  recent  statements  of  Doerfer  to  the  effect  that 
license  revocation  was  too  severe  a  penalty  in  cases  of  rigged  quiz 
shows  and  payola  advances.  I  [arris  also  disagreed  wit  h  t  he  not  ion  that 
the  broadcast  industry  could  effectively  police  its  programing  without 
Government  assistance;  the  record  clearly  demonstrated  otherwise. 
During  his  speech,  the  Congressman    from   Arkansas  made  several 
direct  references  to  the  regulatory  philosophy  of  Chairman  Doerfer 
who  was  sitting  in  the  audience.  When  Harris  finished,  Dr.   Frank 
Stanton  of  CBS  offered  Doerfer  an  opportunity  to  reply  which  the 
outspoken  F( '( '  (  diairinan  accepted. 

What  followed  was  a  rare  moment  in  the  history  of  regulatory  com- 
missions: an  F( '( !  ( Chairman,  publicly  and  in  no  uncertain  terms,  chal- 
lenged the  opinions  of  the  man  whose  congressional  committee  had 
primary  jurisdictions  over  the  agency.  The  room  grew  tense  as  I 
"free-swinging  exchange  of  bitter  charges  and  countercharges"  con- 
tinued. Doerfer  forthright  ly  defended  the  industry  declaring  that 
corrupt  practices  were  limited  to  only  a  ••handful  of  licensees."  I  >oerfer 
declared  that  he  would  never  favor  any  despotic  Government  controls 
over  program  content .  It  was  a  courageous,  though  politically  startling, 
declaration.  When  Chairman  Harris  was  leaving  after  Doerfer's  re- 
marks, he  was  overhead  saying:  "Nobody's  going  to  charge  this  com- 
mittee or  me  with  sponsoring  legislation  leading  to  dictatorship."18 
Afterwards.  Harris  told  one  Commissioner  that  he  just  couldn't  per- 
mit that  type  of  thing  to  happen.18  Doerfer's  worst  2  weeks  in  the 
job  were  just  beginning  to  unravel. 

The  following  Wednesday,  March  3,  the  New  York  Herald  Tribune 
reported  that  Doerfer,  during  bis  February  vacation  to  Florida,  had 
been  entertained  aboard  the  yacht  of  George  B.  Storer,  president  of 
Storer  Broadcasting.  It  seemed  unbelievable :  in  1958,  I  doerfer  had 
roundly  censured  for  a  similar  6-day  junket  at  Storer's  expense  ba 
the  summer  of  L955.  1  [ad  the  F( '( '  ( Shairman  committed  the  same  in- 
discretion again  '.  The  day  the  story  broke.  I  toerfer  denied  that  he  had 
vacationed  on  Storer's  yacht;  Instead,  he  had  only  taken  a  u2-hour 
cruise"  aboard  the  Lazy  Girl.  The  next   day,  Doerfer's  recoil. 
changed:  the  "2-hour  cruise'*  was  now  "1  or  2  nights,"  and  inclei 

u  "Investigation   of   Regulatory   Commissions   and    Agencies  '    Subcomi 
lative  Oversight  of  th.>  Committee  on   [nterstate  and  Foreign  i 
r  b.  9,  1 960,  pp.  19  '_'i 
Broadcasl  Ing.  Mar  7.  I960,  pp  60  61. 
13  Interview  with  Ford. 
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weather  had  also  forced  Doerfer  to  accept  a  ride  in  Storer's  plane  from 
Miami  back  to  Fort  Lauderdale.14  Once  again,  Doerfer  would  have  to 
appear  before  the  House  Oversight  Committee  to  explain  his  actions. 
The  chairman  of  that  committee  was  none  other  than  Representative 
( )ivn  Harris, 

Before  D  rfer'ss  sheduled  appearance.  Chairman  Harris  called  his 
good  Friend,  Communications  Commissioner  John  Cross.  Harris  told 
Cross  that  he  did  not  wish  to  see  perjury  added  to  Doerfer's  other  prob- 
-  and  that  he  expected  to  hear  the  full  truth  from  Doerfer  when  he 
testified  before  the  Oversight  Committee.  Cross  communicated  this  in- 
formation to  Doerfer.18 

I  I  March  4,  Doerfer  told  all.  He  admitted  that  he  had  spent  a  full  6 
day-  and  6  nights  on  board  the  Lazy  Girl  and  that  he  had  also  been 
flown  to  and  from  Florida  on  Storer's  plane.  Chairman  Doerfer,  how- 
over,  insisted  that  he  had  accepted  the  transportation  with  the  express 
understanding  that  Storer  would  be  reimbursed  for  the  air  travel  out 
of  Doerfer's  personal  funds.  Doerfer  declared  that  he  had  also  had  a 
right  to  have  friends  and  that  it  was  unreasonable  to  expect  him  "to 
live  like  a  hermit."  The  FCC  Chairman  saw  no  impropriety  in  accept- 
ing the  favors  of  Storer — who  owned  about  a  dozen  radio  and  tele- 
vision stations — because  the  broadcaster  had  no  pending  business 
before  the  FCC  of  an  adjudicatory  nature.16 

Following  Doerfer's  1958  Oversight  testimony  concerning  the  in- 
dustry favors  he  had  received,  the  Washington  Post  had  editorialized 
that  the  "chief  difficulty'"  with  the  FCC  chairman  was  his  "pattern  of 
insensitive  conduct."  17  Again  in  1960,  the  Post  was  unimpressed  with 
Doerfer's  latest  explanations  which  it  found  "confused  and,  indeed, 
pitiful."  After  pointing  out  that  all  of  Storer's  broadcasting  privileges 
were  subject  to  renewal  by  the  FCC,  the  Post  editorial  continued: 

The  best  that  can  be  said  of  (Doerfer's)  acumen  is  that  if  he  doesn't  know  any 
bettor  be  doesn't  belong  in  the  chairmanship  of  a  commission  which  had  the  re- 
sponsibility of  regulating  an  industry  which  has  shown  altogether  too  many 

ethical  lapses.18 

David  W.  Kendall,  Eisenhower's  chief  advisor  on  appointments, 
agreed.  Although  Kendall  had  thought  for  some  time  that  Doerfer  was 
all  too  close  to  the  industries  he  was  regulating,  the  Presidential  as- 
sistant was  stunned  by  the  fact  that  Doerfer  had  committed  the  same 
indiscretion  twice.  Several  days  after  the  Post  editorial,  Kendall  sum- 
moned Doerfer  to  the  White  House.  Kendall  had  hoped  that  Doerfer 
might  voluntarily  offer  to  submit  his  resignation  to  save  the  admin is- 
tration  further  embarrassment,  but  he  did  not.  Kendall  was  forced  to 
request  it.  The  two  men  discussed  the  matter  for  about  30  minutes  be- 
fore 1  toerfer  agreed  to  Kendall's  request.  At  no  time  did  the  Presiden- 
tial advisor  suggest  that  there  was  actual  evidence  of  impropriety,  but 
Kendall  did  argue  that  there  was  an  appearance  of  improper  conduct 
which  reflected  adversely  on  the  President.19  Following  that  meeting, 
Doerfer  saw  President  Eisenhower  who,  without  much  comment,  lis- 
tened as  Doerfer  attempted  to  justify  his  conduct.  After  about  20 

54  Frier,  Conflict  of  Interest  in  the  Eisenhower  Administration,  pp.  183-186 
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minutes,  Eisenhower  quietly  informed  tin    I  <  I     ; 
want  to  offer  your  resignation,  it  will  be  accepted. 

The  ( Jhairman  of  the  I- '<  i  ed  at  the  p  I ' 

and  Doerfer  could  be  summarily  removed  from  i 
could,  however,  have  cont  inued  I  I 

remaining  year  or  so  of  his  term,  but  itdo 

was  ever  considered.  Chairman  Doerfer  lefl  the  White  House  to  draft 
his  letter  of  resignat  ion. 

Before  ret  urn  inn:  home  for  that  purpose,  Doerfer  stopped  bj 
agency  where  a  late  afternoon  special  commission  m« 
uled.  A  few  hours  before  that  meeting,  White  Ho        \       tant  Henry 
Roemer  McPhee  had  called  Commissioner  Frederick  W.  Ford  to  in- 
form him  that  Doerfer  had  resigned  and  that  the  President  intended 
to  name  Ford  as  the  new  Chairman.  Although  the  F(  JC  had  t> 
tense  for  days  over  the  Doerfer  Storer  affair,  this  I 

notification  of  his  promotion  to  the  chairmanship.*1   Bi  Pn 

dent*s  commission  had  not  arrived  when  Ford  left  hia  office  to  atl 
the  I  p.m.  meet  ing, 

Doerfer  appeared  briefly  and  gave  n  short  emotional  speech  after 
which  he  left.  The  senior  FCC  memb<  r,  Roa  '  Hyde,  looked  over  at 
Ford  who  did  not  bat  an  eyelash.  Hyde  then  adjourned  the  meeting. 
When  Ford  returned  to  his  office,  he  found  the  Presidential  order  des- 
ignating him  as  the  third  FCC  Chairman  in  as  many  years. 

That  night  Washington  was  hit  bv  its  fourth  s  nter 

snowstorm:  by  the  next  morning,  March  10,  about  6  inches  of  snow 
made  travel  through  the  city's  streets  all  but   impossible.      D< 
called  the  White  House  and  stated  that  he  was  unable  to  deliver  his 
resignation  due  to  road  conditions.  But  the  White  House  was  not 
about  to  wait  another  day,  and  a  special  ca  r  equipped  w  it  lains 

was  sent  out  to  pick  up  the  resignation  at   I  s  home.*  On  tin- 

same  day,  Eisenhower^  letter  acknowledged  that,  under  the  circum- 
stances, Doerfer's  decision  wasa  "wiseon< 

( )f  course,  the  circumstances  included  t  he  fact  that  191  P 

dential  elect  ion  year  and  that,  in  its  closing  months,  the  administration 
did  not  need  another  scandalous  resignation  from  the  Federal  Com- 
munications Commission,  Although  it  is  probably  true  that  the  re- 
quest for  Doerfer's  resignation  was  an  "act  of  political  expediency  in 
an  election  year,"  it  is  also  true  that  Doerfer's  conduct  over  several 
years  had  been  quite  controversial.5  I  >oerfer's  stubborn  and  o 
personality  coupled  with  his  conservative  regulatory  philosophy  had 
made  him  politically  vulnerable  to  any  charge  of  impropriety  or  fra- 
ternalization  with  the  interests  he  was  presumably  regulat  ing.  I  f  many 
liberal  politicians  in  Washington  were  wean  of  I  toerfer,  it  is  equally 
true  that  Doerfer  had  long  since  wearied  of  the  FCC  chairmanship.  As 
Doerfer  later  recalled  : 

[The  Chairman's]  only  privilege  was  to  be  the  spokesman  for  the  Comm 
on  the  Hill  and  to  be  pilloried  for  many  things  over  which  be  bad  Dot  the  I 

control.  Truly,  my  subsequent  term  as  Chairman  was  at  ti:  rabte. 
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l  wanted  oul  Long  before  the  futility  of  it  overwhelmed  me.  It's  hard  now  for  me 
to  understand  why  I  stayed  there  as  Long  as  i  did.27 

John  Doerfer  had  been  the  first  Eisenhower  appointee  to  the  Com- 
munication^ Commission,  and  he  was  the  last  FGC  commissioner  to 
■  before  the  end  of  the  Eisenhower  Presidency.  When  John  Doer- 
fer lel'i  the  agency  in  March  1(JGU,  he  had  almost  concluded  7  years  as  a 
Communications  Commissioner.  Alter  a  year  m  which  he  labored 
without  much  success  to  establish  a  law  practice  in  "Washington,  D.C., 
Doerfer  moved  to  .Miami  and  became  a  vice  president  of  the  Storer 
Broadcasting  Co.M 

In  a  matter  oi  only  1  or  2  day.-,  the  White  House  had  been  forced  to 
reach  a  decision  on  a  successor  to  Doerfer  as  FCC  Chairman.  Except 
for  the  pressure  of  tune,  it  had  not  been  a  difficult  decision:  Frederick 
was  the  obvious  choice  from  among  the  sitting  commissioners. 
Hyde  was  unacceptable  because  it  would  appear  as  though  the  admin- 
istration was  reversing  its  l(J5-±  decision  when  it  replaced  him  after  a 
year,  and  the  chairmanship  designation  would  have  only  added  to 
Commissioner  Lee's  confirmation  problems  in  the  Senate.  JBut  the 
selection  of  Ford  as  the  new  FCC  Chairman  was  the  result  of  more  than 
a  simple  process  of  elimination.  \\  nite  House  Adviser  Kendall  had 
been  acquainted  with  Ford  for  years.  Kendall  knew  that  Ford  was  un- 
questionably clean  and  that  he  kept  his  distance  from  the  interests  he 
was  regulating.-1'  Ford  had  also  served  on  the  FCC  stall'  for  6  year- 
prior  to  his  appointment  to  the  Commission  in  1957.  Therefore,  the  ele- 
vation of  Ford — which  did  not  require  any  Senate  action — could  be 
considered  a  merit  promotion. 

Under  similar  time  pressures,  the  administration  now  had  the  more 
difficult  task  of  linding  someone  to  fill  Doerfer's  vacant  Commission 
seat,  hi  the  wake  of  Doerfer's  forced  resignation,  it  was  absolutely  es- 
sential that  the  nominee  have  no  connections  of  any  sort  with  the  in- 
dustries V(C  regulated.  It  was  equally  important  that  the  person 
be  clearly  qualified,  competent,  and  noncontroversial.  In  this  politi- 
cally sensitive  situation,  it  was  realized  that  the  best  course  would  be 
to  select  someone  the  White  House  knew  and  trusted.  Edward  K. 
Mills  of  New  Jersey  seemed  to  fit  the  bill  perfectly. 

First  oil',  the  White  House  stall'  knew  Mills  and  respected  him.  Fol- 
lowing his  strenuous  efforts  as  chairman  of  the  Morris  County,  N.J., 
Citizens  for  Eisenhower  in  1952,  Mills  had  taken  an  active  interest  in 
securing  himself  a  Federal  appointment.  With  the  active  support  of 
the  New  Jersey  Republican  congressional  delegation.  Mills  had  been 
seriously  considered  for  appointment  to  the  CAB  in  1055  and  then 
again  in  1956.  By  January  1956,  he  had  built  up  an  impressive  list  of 
endorsements  for  the  CAB,  and  the  "Republican  National  Committee 
reported  to  the  White  TTouse  that  it  had  received  "a  number  of  tele- 
phone calls  and  letters"  endorsing  Mills.30  The  two  Republican  Xew 
Jersey  Senators,  Alexander  Smith  and  Clifford  Case,  both  were 
eatly  interested"  in  t  lie  -election  of  Mills  for  the  CAB.31 

But  bv  the  spring  of  1956,  when  it  was  apparent  that  he  would  not 
receive  the  ( A  B  seat,  Mills  wrote  to  the  White  House  asking  that  he  be 
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interviewed   for  a  position  with  Genera]  S<  Adininistt 

The  GSA  is  the  principal  service  agency  which  o 
menl  and  construction  of  Federal  buildings,  procurement  of 
maintenance  of  records,  and  i  he  supei 

by  the  United  States.  In  Ma\   L962,  wit]  W 

House  interview,  Mills  became  deputy    administrator  oi  GSA 

Following  bis  selection,  one  of  his  supporters  for  the  <    \  I ;.  : 
dent  of  Northeast   Airlines,  congratulated  the  Wli  I 
selection  of  Mills  who  was  an  "outstanding  lawyer,  si  rid  lv  hoi  I 

an  extremely  hard  worker".     AJbou!  the  same  time,  Presidential  Ad- 
viser Fred  A.  Seaton  also  concluded  that  Mill 

and  he  instructed  a  member  of  the  staff  t<  er(  foi    in}  possible, 

future  opening.  ' 

Seaton  was  a  former  U.S.  Senator  who  on  trolled 

tensive  newspaper  and  broadcast  holdings  in   Sebra  ka,  Kai 
South  Dakota.  The  next  year,  perhaps  partially  through   ; 
forts,  .Mills  was  offered  George  McConnaughey's  seat   on  tin-  (  om- 
munications  Commission.  Mill-  turned  the  offer  down  when  be 
informed  that  lie  would  not  be  appointed  FCC  Chairman  a-  well.8" 
Ironically,  that  position  had  been  promised  to  John  Doerfer  of  \\ 
cousin.  Mills  cont  inued  to  work  at  the  GS  A  until  the  fall  of  I  :»:,:»  when 
lie  suffered  a  mild  heart  attack  due  to  overexertion.  After  -pent! 
few  weeks  in  the  hospital,  Mills  decided  t<>  resign  in  order  to  return 
to  his  law  pract  ice  in  Morristown,  N.  J.  M<>-t  recently,  the  White  House 
had  considered  Mill-  ns  a  possible  replacement  should  the  decision  be 
made  not  to  renominate  Robert  K.  Lee  to  the  FCC.     1  low  -  ei .  I .  •  • 
renominated  and  Mills  continued  his  pract  ice  <d*  law. 

ATills  had  the  additional  advantage  of  1 1 1 \  [ng  an  ;' 
ground  which  included  no  connections  with  the  industries  Ft  I 
lated.   lie   had  been  educated   mi    Exeter,   Princeton,  and    Vale   Law 
School.  Following  hi-  graduation  t'i-< >im  Vale  in  1931,  Mill-  joined  a 
prestigious  Newark,  NT.J.,  law   firm  and  practiced  corporate  lav 
nearly  8  years.  From  L939    l<>.  lie  had  been  <  'hief  of  the  I  I 
tion  of  the  CAT..  During  World  War  II,  Mills  had  served 
tion  in  the  Air  Transport  Command,  largely  in  admit 
ties,  although  he  was  a  licensed  pilot.  Following  his  wartim< 
Mills  returned  to  practice  law  in  Morristown  and  was  subsequently 
elected  that  city's  major  for  two  terms.      Although   Mills  had  been 
active  in  matter-  pertaining  to  aviation,  he  had  never  had  anj 
tion  with  public  utilities  or  broadcasting.  Indeed,  when  he  was  ap- 
pointed to  the  General  Services  Administration,  he  had 
nearly  all  of  his  stock  even  though  it  was  not  required  by  lav 
had  the  reputat  ion  of  being  ven  clean. 

Finally,  at  a  time  when  it  was  difficult  to  locate  cot 
Mil's  was  interested  and  available.  The  <\;\-    after  ; 
the  General  Services  Administration.  Mills  had  written  P 
Advisor  Gerald  Morgan  that  he  would  "welcome  the  opportnnit 
be  of  "further  service"  to  the  administration.   In  that  M 
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thought  thai  either  a  regulatory  agency  or  judicial  service  would  be 
mosl  appropriate  due  his  "training  and  experience,"  but  he  was  willing 
to  "tackle  anyl  hingof  interest  and  importance."    ' 

Only  2   weeks  after  Doerfer  resigned,  the   President   nomin 
Edward  K.  Mills  < > t"  New  Jersey  to  lill  the  FCC  vacancy.  AJthough  a 
critic  of  "crime,  corn,  and  commercials"  on  radio  and  television,  Mills 
thought  that  improvement  could  be  secured  through  public  demand 
and  reaction  rather  than  Government  regulation.  However.  Mills    - 
unlike  his  predecessor,  Doerfer — believed  that  the  power  of  "persua- 
Bion"  t<>  influence  programing  was  implicit   in  the  regulatory  func- 
tion.   Tin'  nominee  also  was  of  the  opinion  that    regulatory  commis- 
sioners should  adhere  to  the  same  ethical  standards  which  apply  to 
jud<rcs.   The  nomination  of  Mills  was  generally  viewed  as  part  of  the 
\       inistration's  effort  to  restore  public  confidence  in  the  FCC.40  Fol- 
g  notification  of  his  selection.  Mills  began  to  take  the  necessary 
io  quali  IV  himsel  f  for  FCC  membership. 

( renerally,  it  is  not  a  difficult  matter  to  legally  qualify  to  be  a  mem- 
ber <>f  the  I'(  '< '.  A  commissioner  must  he  a.  cit  izen  and  must  not  engage 
in  any  ot  her  business  or  employment  while  a  member  of  the  ( !ommis- 
sion.  But,  the  Communications  Act  also  has  a  sweeping  provision  which 
prohibits  any  FCC  Commissioner  from  being  "'financially  interested" 
in  any  company  which  either  manufactures  communicat  ions  devices  or 
which  owns  or  operates  transmission  facilities.  Indeed,  the  1934  act 
even  forbids  any  financial  interest  in  companies  which  own  "stocks, 
bonds,  or  other  securities"  issued  by  other  corporations  engaging  in 
the  business  of  communications.41  The  broad  and  exacting  provisions 
of  the  ( Communications  Act  were  going  to  be  a  problem  for  Mills. 

Mills  took  a  very  methodical  approach  to  the  matter  of  possible  con- 
flict of  interest,  ile  submitted  to  the  VCt'  stalt'  a  list  of  the  stock- 
holdings which  he  and  his  wife  held. 

Upon  the  recommendation  of  the  staff.  Mills  disposed  of  securities 
which  either  he  or  his  wife  owned  in  four  companies.  But  Mills  had  a 
further  problem.  I  Ie  received  a  life  income  from  a  trust  which  had  been 
created  years  earlier  by  his  father.  Upon  Mills*  death,  the  remaining 
assets  of  the  trust  then  would  go  to  his  children  and  his  widow.  Mills 
had  no  control  over  the1  trust,  and  the  trustee  was  a  New  Jersey  hank. 
After  having  received  a  list  of  the  securities  in  trust.  Mills  wrote  the 
hank  and  requested  that  it  sell  any  stock  in  companies  which  were  in- 
volved in  t  he  field  of  communications.  Although  the  request  could  have 
been  ignored,  the  bank  did  comply  in  part.  RCA  ami  Genera]  Tele- 
phone &  Elect  ronics  stock  was  sold  because  the  trustees  concluded  that 
the  price  was  sufficiently  high  so  a-  to  allow  disposition  without  any 
injury  to  t  he  corpus  of  the  trust. 

However,  the  trustee  declined  to  dispose  of  stock-  in  two  other  com- 
panies, General  Electric  and  Westinghouse,  which  were  involved  in 
the  communications  field.  If  that  stock  had  been  sold,  the  trust  would 
have  sustained  a  capital  gains  tax  of  nearly  $30,000.  The  trustee  did  not 
feel  that  it  could  fulfill  its  legal  responsibility  to  preserve  the  assets 
for  the  remaindermen  if  it  made  such  a  sale  at  that  time.  Therefore. 
nominee  Mills  was  in  the  somewhat  unusual  situation  of  being  "finan- 

Mill.  t.»  Gerald  D.  Morgan,  Not.  }'2.  1959.  DDEL,  GF  121. 
-  w  Tork  Times,  Mar.  24,  I960,  i>.  1. 
«  47  U.S.C.  154(b)  <l!t:;4). 


i  I.. 

cially  interested"  in  certain  companies  without   having 
over  the  stock  which  created  i  liai  into 

That  was  the  situation  when  Mills  appeared  befo 
merce  Committee  for  kis  hearing  on  April  I     i 

disclosed  the  pertinent    I 
comply  with  the  provisions  of  the  ( !omnumi< 
no  legal  precedent  for  such  a     -  uation,  and    I 
there  was  any  remedy  either.  Mills  did  suggest  that  he  1 1 1 i lt! » i  n 
trust  income  to  his  children  or  even  to  charity  during  I  i  ' 

of  service.  Senator  Pastore,  however,  pointed  out  that  t1 
could  be  revoked  by  Mills  at  any  time;  therefore,  the  technical, 
problem  would  not  be  solved.  Even  if  the  trustee  had  Bold  a 
prohibited  stock,  thei  isolutely  nothing  to  prevent  it  from  later 

buying  more  stock  and  thereby  disqualifyi 
service  on  the  commission.  After  commending  the  nomine 
"frankness",  Chairman  Magnuson  announced  that  he  would  coi 
the  Attorney  ( reneral  for  a  legal  opinion  on  whether  Mills  could  qual- 
ify for  membership  on  the  Ft  I 

No   formal  opinion   was  ever  issued  by  the  Justice   Departi 
although  Senate  communications  counsel,  Nicholas  Zap]  ailed 

that  he  had  been  orally  informed  that  Mills  could  not  legally  qualify 
for  FCC  membership.44  The  administration  certainly  made  every 
effort  to  attempt  to  find  a  solution  to  the  problem.  According  i<>  his 
brother,  Mills  was  convinced  that  much  of  the  problem  lay  in  the 
"partisan  political  considerations  [which]  were  a  major  fact 
committee's  attitude"."'  [f  Mills  had  been  confirmed,  there  would  be 
no  opportunity  for  an  appointment  by  the  new  President  to  the  Ft  C 
until  June  1961  some  6  months  after  the  inauguration.  There 
unless  the  President  appointed  a  chairman  from  within  I  tmis- 

Bion  membership,  the  Republicans  would  maintain  the  chain 
for  the  first  six  months  of  the  new  administration.  Perhaps  if  it 
not  been  a  Presidential  election  year,  the  committee  might  have 
more  accommodating. 

Within  2  weeks  of  his  hearing,  Mills  wrote  the  Presid<  i 
that  he  thought  it  "might  be  best"  to  have  his  nomination  withdrawn.47 
An  impasse  was  reached,  and  President   Eisenhower  formally  \ 
drew  the  nomination  on  May  16,  I960.  The  Washingtoi  hile 

viewing  the  withdrawal  as  unavoidable,  complimented  Mills  for  l»i< 
keen  sense  of  propriety  and  his  full  candor  which  had  -  ad- 

ministration from  possible  future  embarrassment,      II1 
on  the  F(  !< !  remained  vacant. 

By  the  time  that  Mills'  nomination  had  been  withdrawn,  l> 
Kintner  and  Robert  E.  Lee  had  appeared  for  their  heari 
Senate  committee.  The  Senate,  however,  m  >  hurry  to 

nomination:   both    Lee  and    Kintner  had   waited   app 

*-  Mills  Senate  Hearing,  I960,  p] 
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their  I  heduled.  Lee's  hearing  was  cer- 

I  ,,i  bv  the  forced  resignation  of  Chairman  Doerfer.  For 

,1  .,  half,  Lee  was  peppered  by  a  number  oi  substan- 

,  mine  Lis  <»wn  record  and  the  direction  oi  the 

<  ,n.    Kintners  committee  session,  on  the 

,  rordial  even  pleasanl  affair  lasting  only  a  few  min- 

ocratic  Senator  even  remarked  thai  he  was  "lm- 

j  eased  tempo  of  activity"  which  marked  the 

K  irmanshipof  the  FT< 

.  ,t  appeared  as  though  Kintner  would  have  Little 
I  mfirmation  and  thai  Lee's  nomination  was  in  serious 

ippearances  were  wholly  deceptive.  No  action 

onfirmation  for  nearly  another  7  weeks.  During 

,  was  some  effort  by  Democratic  Senators  to  trade  the 

missioner  Lee  for  the  reappointment  of  an  inde- 

I  lDer  of  the  FPC  named  William  P.  Connole.  But  the 

on  remained  linn,  and  Connole  eventually  indicated  that 

1  retire  from  the  FPC  at  the  conclusion  of  his  term  in  June 

I         removed  the  last  remaining  obstacle  to  the  confirmation 

n  rtE.  1 

I  >    June  21,  L900,  by  a  unanimous  vote,  the  Commerce  Committee 

I  y  reported  the  nomination  of  Robert   E.  Lee  to  the  Senate. 

I       same  day,  the  nomination  of  Ear]  Kintner  was  tabled  indefinitely 

despite  widespread  Senate  approval  of  his  moves  to  put  teeth  in  FTC 

enforcement  progran 

The  di  fferenl  results  on  these  t  wo  nominations  can  only  be  explained 
in  political  terms.  Unlike  Kintner,  Robert  E.  Lee  had  a  very  influen- 
tial and  determined  support  of  Republican  Senator  Styles  Bridges 
New    Hampshire.    Bridges   intervened   with  his  Democratic  col- 
and  managed  to  secure  significant  support  for  Lee.  Senator 
j  S.  of  Oklahoma— who  had  taken  a  more  than  casual 

F(  I  over  the  years  endorsed  Lee."'2  It  was  probably 
I.  _.  -  who  persuaded  the  Senate  majority  leader,  Lyndon  Baines 
Johi  to  lend  his  powerful  support  to  Lee.  Commissioner  Lee  had 

:i  cordial  interview  with  Senator  Johnson  prior  to  his  Senate  hearing.53 
I         i\  ntner,  however,  had  difficulty  even  securing  a  few  minutes  of 
ime.  When  he  finally  was  able  bo  see  Johnson,  the  major- 
•i.l.  i-  was  totally  noncommittal  about  any  promises  of  support.54 
I\     •      r  lacked  a  committed  sponsor  in  the  Senate,  and  there  is  also 
indication  that  the  White  House  was  not  very  active  on  Kint- 
behalf.      T   •■    Democratic  leadership  decided  that   Lee's  name 
would  pro  i"  the  Senate,  and  Kintner's  would  remain  in  committee. 
name  cleared  the  I  >emocratic-con1  rolled  ( •ommerce  Com- 
o  further  problems  were  expected  with  the  full  Senate.  Indeed, 
leadership  even   exacted   a   promise   from   Senator 
William   A.   Proxmire  of  Wisconsin  not  to  call  for  the  "yeas"  and 
i  he  indicated  his  intention  to  oppose  Lee's  confirmation.58 

ne  28,  I960    Robert  S.  Kerr  Papers,  University  of 
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On  June  23,  I960,  tin1  Senate  somewhal  unexpectedly  spent  about  20 
n i i nuics  in  debate  on  the  confirmation  of  Robert  B.  Lee.  Senator  I ' 
mire,  along  with  Senator  Ernest  Gruening  of  Alaska,  led  the  op] 
tion.  Proxmire  pointed  out  that  despite  widespread  concern  with  the 
Communications  Commission  for  a  number  oi  years,  the  Senate  had 
not  vigorously  exercised  its  advise  and  consent  role  instead,  the  Sen- 
ator continued,  the  nominees  were  only  gh  en  a  slight  slap  on  the  wrist, 
a  little  lecture  and  t  hen  approved.  ■ 

The  Senator  from  Wisconsin  thought  it  was  time  for  the  Senate  to 
dearly  register  it-  disapproval  of  the  direct  ion  of  t  he  F< '< '  by  rejecting 
the  nomination  of  Lee.  According  to  Proxmire,  Lee  had  voted  90  95 
percent  of  the  time  with  the  majority,  and.  therefore,  was  directly  re- 
sponsible for  the  unfort  unate  direct  ion  of  t  hat  agency.  "If  t  his  ( Jom- 
mission  is  bad,"  the  Wisconsin  Senator  reasoned,  "and  we  know  it  is 
very  had.  then  this  nominee  is  also  bad  and  should  be  rejected." 
Senator  Gruening  also  noted  that  the  FCC  was  the  "most  scandal- 
ridden"  of  the  regulatory  commissions.  But  Gruening  was  more  con- 
cerned about  approving  a  long-term  appointment  with  a  Presidential 
election  only  a  few  months  away.  The  Senator  from  Alaska  reminded 
his  colleagues  that  the  Communications  Act  had  been  recently  amende*  I 
so  as  to  allow  a  ( Jommissioner  to  serve  until  his  replacement  was  named 
even  though  his  term  had  expired. 

This  change  would  allow  Lee  to  serve  until  a  new  President  was 
elected :  if  a  Republican  was  victorious  in  November,  Lee's  name  could 
be  resubmitted  to  the  next  session  of  the  Senate.  Senator  Dirksen 
declared  that,  once  he  was  alerted  there  might  he  a  problem  on  this 
confirmation,  he  had  conducted  his  <>wn  investigation  of  the  nominee. 
In  fact,  the  senator  had  even  "summoned"  Lee  to  appear  before  him 
and  had  asked  "at  lea.-:  W)  questions"  over  a  period  of  2  hours.  Senator 
Dirksen  could  now  advise  the  Senate  that  he  was  "personally  sat  isfied" 
that  Lee  should  he  reappointed.  '  Bridges  then  briefly  spoke  on  Lee's 
behalf  and  "wholeheartedly"  endorsed  Lee  a-  an  "able  and  conscien- 
tious commissioner."60  It  was  Lee'-  supporters  who  then  confidently 
called  for  a  roll-call  yote  on  the  confirmation. 

Commissioner  Lee  was  confirmed  for  a  second  term  by  a  vote  of 
64  L9.  The  fact  that  there  was  any  recorded  vote  at  all  was  surpris 
and  the  total  of  L9  I  democratic  votes  against  Lee  was  a  significant  num- 
ber under  the  circumstances.  In  the  first  place,  the  opposition  effort  <>n 
the  floor  of  the  Senate  was  clearly  not  organized;  to  the  contrary,  it 
had  a  quality  of  spontaneity  about  it.  It  was  equally  clear  that  the 
Demoeratic  leadership  had  decided  that  this  nomination  would  he 
approved  or  it  would  never  have  cleared  the  committee.  A-  such,  the 
Proxmire-<  rruening  outburst  was  indicative  of  t  he  deep  dissat  isfact  ion 
of  many  with  an  FCC  which  seemed  to  stumble  from  one  scandalous 
crisis  into  another.  Commissioner  Lee  was  little  more  than  a  symbol 
of  that  rudderless  course.  Nineteen  Senate  Democrats  had  had  enough. 

It  i>  doubtful  that  the  Eisenhower  administration  considered  the 
Communications  Commission  as  one  of  it-  more  significant  achieve- 
ments. In  L960,  it  was  a  headache  that  just  wouldn't  go  away.  First, 
FCC  Chairman  John  Doerfer  had  to  pick  an  election  year  to  spend  a 
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on  the  •  ■  b  powerful  Miami  broadcaster,  and  then  return 

I(l  \\  v-e  a  bitter,  public  argument  with  an  influential 

an.  1  >oerfer5s  poor  judgment  was  as  embai 
ation.  Then  then'  was  the  withdrawal  of  the 
K.  Mills  on  a  legal  technicality  which  upset 
o  demonstrate  thai  the  right  kind  of  appointment 
coul<  public  confidence  in  the  FC< '.  Even  the  confirmation  of 

«  Roberl  E.  Lee  to  another, 7-year  term  couldn't  have  been 

\  fter  all.  Lee's  nomination  had  dawdled  in  committee 
rmths,  and  the  credit  for  prying  it  Loose  belonged  to  the 
man  who  had  secured  Lee's  reappointment  in  the  first  place:  Senator 
\   w  Hampshire.  After  months  of  Lee  and  Doerfer 
and  Mills,  the  1  '<  I   si  ill  had  one  vacant  seat.  The  adminisl  rat  ion  would 
to  locate  a  qualified  and  absolutely  noncontroversial  person  who 
was  willing  to  serve  the  remaining  few  months  of  the  Doerfer  term. 
li  ,  i-  Presidential  appointments  adviser  David  Kendall  or 

Frederick  Ford  who  thought  of  the  idea  of  selecting 
a  law  school  academic  to  till  the  FCC  vacancy.61  Such  a  person  would 
»le  to  take  a  year's  leave  of  absence  from  academic  duties,  and 
would  probably  not  create  any  further  problems  for  the  administra- 
tion. Furthermore,  a  thinking  father  than  a  doing  lawyer  would  have 
the  ability  to  operate  a-  an  FCC  member  commissioner  but  would 
have  n<>  t  ies  with  t  he  interests  i  hat  the  commission  regulated.  Kendall 
had  just   the  right  man  in  mind. 

David  Ken  lall  had  known  Charles  IT.  King  for  about  15  y< 
Both  men  had  been  active  in  the  Detroit  and  Michigan  bar  associa- 
tions:   Kendal]  also  knew  that  King  was  a  devoted  Republican  who 
had  a  reputation  for  working  hard  at  unpaid  and  thankless  political 

. 
In   1952,  King  had   accented   the  Republican  nomination  for  the 
Michigan   Supreme  Court   even   though  lie  knew  he  had  no  chance 
of  winning;  King  later  characterized  the  effort  as  highly  unsuccess- 
ful. King  had  labored  for  years  in  the  party  organization,  and  had 
2;reed  without  deserting.  An  ardent  admirer  of  the  Ohio  Senator. 
King  had  been  chairman  of  Robert  Taft's  Michigan  campaign  for  the 
lency.  But  once  Eisenhower  was  nominated.  King  immediately 
turned  his  efforts  to  hi-  party'-  candidate.''"'  King  was  loyal.  But  his 
work  in   Detroit   over  the  year-  had  also  earned  him  the  respect  of 
that  community. 

The  man  the  administration  had  initially  nominated  to  the  Doerfer 
vacan  Mills  of  New  Jersey — had  graduated  from  Exeter,  Prince- 
ton, and  Yale  law.  Life  hadn't  been  that  easy  for  Charles  King. 
Horn  in  Mississippi  in  1906,  his  family  first  lived  in  Pennsylvania 
for  9  years  before  settling  in  Detroit  in  1019.  Six  years  after  he 
finished  high  school,  King  entered  the  Detroit  Institute  of  Tech- 
nology where  he  studied  for  more  than  a  year.  Under  the  rather 
relaxed  rule-  of  the  day.  King  then  entered'  the  Detroit  College  of 
Law  which,  at  that  time,  could  not  Declassed  as  one  of  the  Michigan's 
more  prominent  institutions  of  legal  learning.  After  3  years,  King 
secured  his  law  degree  and  began  the  practice  of  law  on  his  own.0' 
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Later,  when  King  was  asked  what  his  speciality  in  private  pi 
was,  he  replied  :  "In  those  days,  you  took  whatever  you  could 

A  fter  2  years  of  i  hat .  King  re1  urned  t<>  i  be  I  >et  roil  ( College  of  L 
as  a  part-time  instructor.  In  L937,  the  30  year  old  lawyer  set  aside  Iiis 
practice  entirely  to  become  a  full  time  professor  at  DCL.  From  L! 
L941,  King  finished  his  bachelor's  degree  at  the  Detro  I    [nstitute  of 
Technology  and  secured  a  masters  of  law  degree  from  the  University 
of  Michigan    Law  School. 

In  1944,  the  fortunes  of  the  Detroit  College  of  Law  had  almost 
reached  the  point  of  no  return,  and  it  appeared  as  though  the  school 
would  have  to  (dose.  A»t  that  point,  the  law  school's  directors  appointed 
one  of  the  young  faculty  members,  ( Jharles  1 1.  King,  as  i  he  new  dean 
in  the  hopes  that  we  could  pul  the  school  back  into  the  black.  r»\ 
(diaries  King  had  been  dean  for  L6  years  and  the  law  school  had 
undergone  dramatic  changes  under  his  Leadership.  The  Detroit  Col 
lege  of  Law  had  grown  from  68  to  ~'-~»(|  students,  and  had  a  faculty 
of  24-  compared  to  5  in  L944.  It  was  also  fully  accredited  by  the 
AnuM'ican  Bar  Association  and  the  Association  of  American  Law- 
Schools.08 

King  rightfully  was  accorded  principal  credit  for  the  advanc 
DCL.  Although  Dean  King  had  never  returned  to  the  full-time  prac- 
tice of  law,  he  had  occasionally  taken  part  in  appellate  cases  and  he 
was  a  frequent  contributor  to  professional  journals.  In  the  meantime, 
ho  had  also  been  active  in  various  community  activities  as  well  as  the 
city,  State,  and  national  bar  associations.  In  L955,i1  was  David  Kendall 
who  had  suggested  Dean  King  for  appointment  to  the  renegotiation 
board.  Although  King  had  the  support  of  Postmaster  General  Arthur 
Summerfield,  the  White  House  staff  argued  against  the"  selection  by 
pointing  out  that  Michigan  already  had  one  member  of  that  board 
and  the  State  had  generally  received  a  substant  ial  number  of  appoint  - 
ments  from  the  administration.  Kendall  understood  the  geographical 
problem  and  did  not  press  for  King's  selection.69  But  Michigan 
never  received  an  appointment  to  the  Federal  Communications  t 
mission,  and  the  circumstances  were  perfect  for  that  to  occur  in  I960. 
When  Kendall  called  King  jusl  a  few  day-  after  the  Mills  nomina- 
tion had  boon  withdrawn,  it  was  like  a  bolt  out  of  the  blue  to  the  law 
school  doan.:o  King  had  not   sought   nor  even  thought   of  the   I 
appointment.71    King,  who  was  hardly  a  wealthy  man.  took  a.  day 
or  so  to  discuss  the  situation  with  his  wife  before  indicating  that 
ho  was  interested.  King  knew  that  the  term-  of  the  appointment  were 
hardly  optimal:  almost   certainly  there  would  be  no  likelihood  of 
confirmation  until  after  the  election.  King  knew  it  was  at  leasl  a  very 
good  possibility  that  he  would  serve  for  only  l  year  on  the  FCC,  if 
that.  Not  surprisingly,  King  did  not  care  to  sell  his  home  in  Detroit 
on  the  basis  of  >\\r}\  an  uncertain  move  to  Washington;  therefore,  in 
addition  to  travel  expenses,  he  would  also  have  to  maintain  t  wo  houses 
for  at  least  1  year. 

Yet,  it  was  a  Presidential  appointment  which  could  be  considered 
the  capstone  of  a  Long  career  in  the  party.  King  called  Kendall  and  told 
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him  he  waa  indeed  interested."  On  June  v.  1960     jusi  3  weeks  after 
Mills*  nominal  ion  had  been  withdrawn—  a  fill]  field  FBI  invest  igation 
irdered  <>('  King  which  indicated  thai  an  all  hut  final  decision  had 
been  made  by  thai  dat< 

But  the  White  House  did  not  await  the  report  of  the  FBL7*  By 
June  22,  the  political  clearances  had  been  received  from  the  National 
Republican  Committee  and  the  Michigan  party  organization.78  On 
June  27,  I960,  the  President  submitted  the  nomination  of  Charles  H. 
King  to  the  Senate.  The  prompt  action  was  not  the  result  of  any 
administration  hopes  that  King  might  be  confirmed.  To  the  contrary. 

S  nate  Commerce  Committee  staff  member  was  quoted  as  saying 
that  there  was  "not  a  chance  in  the  world"  that  the  Senate  would  act 
on  the  confirmation.  Instead,  King's  nomination  was  submitted  in 
order  that  he  could  legally  qualify  for  Ids  salary  when  he  was  later 
appointed  to  the  commission  after  the  Senate  adjourned.76 

Predictably,  the  Senate  recessed  for  the  national  conventions  in 
early  duly  1960  without  taking  any  action  on  the  King  nomination. 
However,  in  a  totally  unexpected  move,  the  Democratic  Congress 
decided  to  return  after  the  conventions  for  a  special  session  in  August. 
The  administration  had  planned  to  name  King  to  the  FCC  as  soon 
as  the  Senate  adjourned.  Would  the  recess  appointment  have  to  await 
final  Senate  adjournment  in  September?  This  was  no  remote,  interest- 
ing legal  question  to  nominee  King  who  had  taken  a  1  year  leave  of 
ce  from  the  Detroit  College  of  Law  in  expectation  of  drawing  his 
FCC  salary.  A  dozen  legal  opinions  were  received  from  as  many 
experts  before  the  White  House  concluded  that  it  could  properly 
name  King  to  the  FCC  during  the  short  recess.77 

On  July  ]:;.  1^60,  President  Eisenhower  signed  a  recess  appoint- 
ment naming  King  to  the  FCC.  The  White  House  contacted  Chair- 
man Warren  Magnuson  of  the  Senate  Commerce  Committee  at  the 
Democratic  National  Convention  to  inform  him  of  the  Presidents' 
ad  ion.7-  Within  a  couple  of  weeks,  the  Commission  took  its  usual 
long  August  vacation  which  gave  the  new  appointee  some  time  to 
"hone  up"  on  Commission  activities. 

Meanwhile,  the  White  House  staff  was  pleased  by  the  reaction  to 
King's  selection.  Two  of  the  major  Detroit  papers  printed  edi- 
torials commending:  the  administration  for  the  appointment.  The 
arch-conservative  Detroit  News,  in  an  editorial  entitled  "Well  Vouch 
for  Him,"  applauded  King  as  a  man  who  personified  "both  idealism 
and  commonsense,"  '■'  When  the  decision  had  been  made  for  King,  the 
White  House  staff  was  fully  aware  of  the  fact  that  the  administration 
had  made  relatively  few  patronage  gestures  to  the  right-of-center 
wing  of  the  Michigan  Republican  Party.  In  part,  King's  selection 
an  attempt  to  improve  upon  that  record  just  before  the  Presi- 
dential election."  Therefore,  the  reaction  from  Detroit  was  excellent 
new-  at  the  White  House.  Presidential  adviser  Kendall  was  delighted 
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to  circulate  the  editorials  to  his  colleagues  with  a  one  senten 
randum  which  read:  "I  really  think  this  will  do  ue  Bom 

After  the  Democrats  selected  Kennedy  and  the  Republ     -        omi- 
nated  Nixon,  Congress  reassembled  for  an  unusual  An-  i  on  in 

the  tropical  temperatures  of  Washington,  D.C.  Ii  was  hardl; 
comfortable  session  for  anyone.  In  the  firs!  place,  the  special  » 
had  been  planned,  tailored,  and  measured  earlier  in  the  Bummi 
the  Democratic  leadership  to  lit  Lyndon  Johnson's  campaign  foi 
Presidency.  Thai  was  now  dead  ancl  buried,  and  the  I  democratic  stand- 
ard bearer,  John   l\  Kennedy,  was  anxious  to  spend  his  time  cam- 
paigning.82 However,  it   was  quite  a  tourist  attraction  to  be  able  to 
see,  on  a  lucky  day,  Lyndon  Johnson,  John  Kennedy,  and  Richard 
Nixon  in  the  same  room  at  the  same  time  appearing  to  do  the  Nation's 
business.  It  was  also  a  time  for  Ear]  Kind  ive  bis  hope* 

vived  that  he  might,  after  all.  be  confirmed   for  the  Federal  'I 
Commission.  The  needed  boosl  came  from  an  unexpected  soui 

On  August  15,  L960,  Democratic  Senator  William  Proxmire  I 
the  extraordinary  position  of  speaking  out   on  the  floor  on  behalf 
of  a  Republican   nominee.   Proxmire,  who  had   vigorously  oppx 
the  confirmation  of  Lee  to  the  Communications  Commission,  pr 
Earl  Kintner  as  a  man  who  had  done  a  "first  class  i<>l>  of  putting 
[the  Trade  Commission]  to  work  after  a  decade  of  idleness."  Sen- 
ator Proxmire  was  "impressed  by  the  hard-hitting  action  taken  by 
the  FTC  under  Kintner's  direction   for  small  business,  and  1. 
warm  response  of  small  businessmen  all  over  the  country."  Proxmire 
thought  it  would  be  "foolish  politically  and  tragic  I'm-  the  nati 
interest"  if  the  Senate  did  not  act  on  the  confirmation  of  Karl  K 
nor  to  the  FTC.83 

The  Proxmire  speech  set  of!  a  chorus  of  endorsements    for  the 
Kintner  confirmation.  The  next  day.  t\w  two  New  York  Republican 
Senators,  Kenneth  Keating  and  Jacob  Javits,  recorded  their  agree- 
ment with  the  remarks  of  the  Senator  from  Wisconsin.  Javits  de- 
clared that  the  Senate's  inaction  was  motivated  by  a    Democratic 
concern  for  political  advantage,  and  Senator  Keating  charactei 
Kintner  as  a  man  of  unusual  ability  who  fully  deserved  confirmat 
Editorials  and  articles  followed   in  a   number  of  newspap 
Democratic  Washington  Post  editorialized  that  there  was  no  good 
reason  for  the  Senate's  refusal  to  act.88  The  New  York  World  Tele- 
gram and  Sun  concluded  accurately  that  Earl  Kintner  was  -imply 
a  victim  of  the  great  sin  of  being  nominated  for  term  which  hap- 
pened to  begin  in  an  elect  ion  year.88 

The  Democratic  leadership  was  unphased  by  all  the  pro  R 
activity,  and  no  action  was  taken  on  the  nomination  which  had  been 
pending  for  C>  months.  The  same  treatment  was  accorded  the  nomina- 
tion of  Charles  King  which  had  again  been  resubmitted  by  President 
Eisenhower.  King  did  have  a  long  chat  with  Senator  Phillip  Hart, 
but  he  wasn't  even  able  <<>  secure  an  appointment  with  his  other 
Democratic  Senator,  Patrick  MacNamera.1     Hie  Democratic  leader- 

Kendall  to  Persons,  Morgan,  Hampton, 
Detroll  News  and  Detroit  Times). 
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ship  wanted  both  these  seats  kepi  open  for  the  nominees  of  John  F. 
Kennedy.  On  September  1,  I960,  the  Senate  finally  freed  Nixon  and 
k<    uech  for  the  Presidential  campaign. 

The  Democratic  Leadership  had  held  firm  against  Kintner's  con- 
tinuation because  of  the  composition  of  the  Trade  Commission: 
other  t  han  Kint  ner,  none  of  the  other  two  Republican  Trade  Commis- 
sioner's terms  would  expire  until  1963  at  the  earliest.  Commissioner 
Edward  Tail  now  provided  one  of  those  curious  little  political  ironies 
which  made  all  of  thai  Democratic  effort  unnecessary.  Although  his 
term  would  not  expire  until  September  1963,  Tail  was  anxious  to  re- 
turn to  bis  legal  career  in  private  practice.  He  was  only  1()  years 
of  age,  and  lie  was  not  interested  in  becoming  a  career  FTC  Com- 
missioner. Moreover,  he  had  no  assurance  of  reappointment  in  1963 
even  if  Nixon  were  elected.  And  if  he  was  renominated,  Tait  would  l>e 
50  years  of  aire  when  he  finally  retired  from  the  FTC  which  might 
be  too  late  to  establish  a  law  practice.  Tait,  as  a  former  White  House 
assistant  on  appointments,  also  knew  that  his  departure  would  allow 
the  administration  a  final  appointment  opportunity  at  the  Trade 
( Commission  before  t  he  election.88 

After  informally  advising  the  White  House  of  his  intention-  in  the 
early  fall,  Edward  Tait.  formally  submitted  his  resignation  to  Pres- 
ident Eisenhower  on  October  11,  1960.  Tait  noted  in  his  letter  that  he 
^vas  leaving  the  FTC  in  order  "to  better  care  for  the  present  and  future 
Deeds"  of  his  family.89  The  same  day.  the  White  House  had  received 
the  endorsement  of  Senator  Clifford  Case  of  New  Jersey  for  the  ap- 
pointment of  Edward  K.  Mills.  Security  clearance  and  the  approval 
of  the  Republican  National  Committee  was  obtained  on  October  L2, 
and  '2  days  later  the  appointment  of  Mills  was  announced  to  the  Fed- 
eral Trade  Commission.90  Chairman  Kintner  was  not  consulted  on  the 
selection  of  Mills  for  the  FTC  V'1  The  administration  had  done  the  best 
it  could  for  its  former,  unsuccessful  nominee  to  the  FCC.  Thanks  to 
the  timely  resignation  of  Tait.  the  administration  was  able  to  recoup 
some  of  what  it  had  lost  when  Mills'  FCC-  nomination  had  been  with- 
drawn that  previous  May.  On  November  1,  I960 — just  5  days  before 
the  Nation  voted— Edward  K.  Mills  received  a  recess  appointment  as 
a  member  of  the  FTC.  Mills.  Kintner,  King,  and  many  other  Eisen- 
hower appointments  now  depended  on  the  results  of  the  election.  In 
a  preelection  speech  before  the  Michigan  Association  of  Broadcasters, 
( Commissioner  King  jokingly  remarked,  "If  enough  of  you  vote 
for  Kennedy,  J  won't  have  to  worry."  '•'- 
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THE  KENNEDY  5TEAKS 

(January  20,  1961— November  22,  L963) 


(  Ihapteb  Ti  n 

Kennedy  Names  Hjb  Own  Chairman  oi  the  Commi  • 

Commission 

(1961) 

"The  Federal  Communications  Commission  presents  a  somewhat  extraordii 
Bpectacle.  Despite  considerable  technical  excellence  on  1 1 1 « -  pari  i 
Commission  has  drifted,  vacillated  and  Btalled  Ln  almost  even  major  are 

I  The  FCC],  more  than  any  other  agency,  has  been  susceptible  to  ei  parte  ; 
tations,  and  [it  I  has  been  subservient,  far  too  subservient,  to  the  Bubcomml 
on  communications  of  the  Congress  and  their  memb        \    troi  g  Buspidon  also 
exists  that  far  too  great  an  influence  Is  exerd  Mir  Commission  bj 

networks. 

•-Xo  patent  solution  for  this  situation  exists  other  than  the  Incubation  <-f 
and  courage  in  the  Commission  by  giving  it  strong  and  competent  leadership,  and 
therehy  evolving  sensible  procedures  Cor  the  disposition  of  it-  business."    /< 

M.  LandtS,  December.  1!" 

On  matters  concerning  communications,  James  Landis  could  not 
have  had  a  more  receptive  Listener  than  John  Fitzgerald  Kennedy. 
Agfl.in  and  again,  television  had  figured  prominently  in  the  political 
career  of  the  Massachusetts  Senator.  In  L956  which  was  the  first  year 
when  television  had  a  substantial  impact  on  the  national  party  con- 
ventions— millions  had  watched  with  admiration  a-  the  relatively 
unknown  Senator  nominated  Adlai  Stevenson  for  the  Presidency. 
Truly,  it  was  the  live  television  coverage,  and  the  public  reaction  it 
provoked  which  launched  tin4  Kennedy-for-Via  lent   boom  at 

the  convention.-  Television,  the  mosl  capricious  of  the  communict 
devices,  favored  Kennedy  and  he  knew  it.  In  I960,  when  88  percent  of 
American  families  owned  n  television  >ot .  Senator  Kennedy  used  that 
medium  as  effectively  ;is  any  candidate  ever  has. 

For  example,  Kennedy  first   confronted  anti-Catholic  bigotry 
television     iust     3    days    before    the     primary     in     predominantly 
Protestant  West  Virginia  ;  Theodore  1  [.  White  considered  it  "tin  ' 
TV  broadcast"  he  had  ever  heard  a  candidate  make.   Then,  there  were 
the  Nixon-Kennedy  debates  which  were  televised  to  millioi  \  meri- 

cans  and  which  many  thoughl  were  the  principal  factor  in  Kenm 
victory.  Five  days  after  the  election,  the  President  elect   * 
whether  he  thought  he  could  have  won  without  the  telei  ised  del 
Kennedy  responded,  "1  don't  think  so."  '  As  Hugh  Side^ 
Kennedy  was  a  "creature  of  television."     It   afforded  him  a  direct 
access  to  the  American  public  which  he  did  not  as  often  find  in  the 
press.  John  F.  Kennedy  took  a  particular  interest  in  television.* 

i  .Thtu.'s  m    T.mti.ik  "Report  on  Relator*    ktrncli 
the  n"etf  the  Conunitt* d  the  Judlclarj 
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I    at  much  was  clear.  Bui  a  search  of  Kennedy's  statements  as  a 

U)V  on  the  subject   of  broadcast    regulation  revealed   little  or 

nn(li  Luring  the  campaign  the  candidate's  opinions 

lia(j  imments  of  a  general  nature  on  the  need  for 

regulatory  agencies.  As  far  as  any  identifiable 

regulatory   phil<  •   Kennedy   was  an  enigma  to  broai 

were  also  uneasy  over  some  of  the  people  who  appeared  to  be 
the  newly  elected   Presidenl   on  the  subject,    I  sting 

tzine  (which  felt  thai  the  then  constituted  Eisenhower  FCC  com- 
pared "favorably  with  the  best  in  the  past")   hoped  that  Kennedy 
would  rely  on  the  practical  broadcasters  who  had  been  involved  in 
individuals,  the  editorial  continued,  would  be 
far  prererab  "reservoir  of  economic  theorists"  who  believed 

tha(   :id.  was  b   "waste"  and   broadcasting  an  "intellectual 

•"  of  never-ending  westerns  and  private  detective  shows.1 
such,  the  industry  could  not  have  been  comforted  by  one  of 
p        Lent-elecl    Kennedy's  earliest  appointments:  James  M.  Landis 
ted  to  make  a  general  examination  of  the  regulatory  asen- 
and  presenl  to  the  President-elect  his  ideas  for  improving  those 
coin!  Landis.  who  was  more  of  a  New  Dealer  than  a  New 

Frontiersman,  had  well-known  opinions  which  wore  quite  distant 
from  the  easy  regulatory  philosophy  which  characterized  many  of 
's  advisors.  Landis  also  had  a  very  good  idea  of  what  he 
talking  about  :  he  was  a  former  Chairman  of  both  the  Securities 
and  Exchange  Commission  and  the  Civil  Aeronautics  Board.  Landis, 
a  former  dean  of  Harvard  Law  School,  had  also  briefly  served  in  the 
1930*8  on  the  Trade  Commission.  In  addition.  Landis  was  a  close 
friend  of  the  Kennedy  family,  having  been  attorney  to  John  Ken- 
nedy's father.  No  one  could  be  certain  just  how  much  influence  Landis 
would  have  with  the  newly  elected  President. 

By  December  1960,  Landis'  report  was  issued  and  the  response 
from  the  regulated  industries  and  segments  of  Con*rre—  was  less  than 
enthusiastic  At  the  heart  of  the  Landis  recommendations  was  the 
notion  that  the  independent  agencies  in  order  to  be  effective  just  could 
not  be  thai  independent.  Landis  wanted  to  see  a  substantial  increase 
in  the  power  of  the  commission  chairmen  who,  of  course,  served  at 
the  pleasure  of  the  President.  The  report  also  recommended  the  crea- 
tion, within  the  White  House,  of  offices  which  would  oversee  matters 
such  as  energy,  communications,  and  transportation.  Finally,  Landis 
proposed  that  an  "Office  for  the  Oversight  of  Regulatory  Agencies" 
3tab] ished  to  "assist  the  President  in  discharging  his  respon- 
sibility of  assuring  the  efficient  execution  of  those  laws  that  these 
s  ncies  administer." 
It  did  not  sound  good  to  those  who  believed  that  the  agencies  were 
essentially  an  •"arm  of  Congress";  the  word,  "czar"  began  to  appear 
:n  pn  rage  of  the  Landis  recommendations. 

Put.  after  all,  reports  are  just  reports;  they  are  not  transformed 
into  policy  without  legislative  and  executive  approval.  More  poten- 
tially disturbing  were  Landis'  comments  on  personnel: 

prime  key  to  the  Improvement  of  the  administrative  process  is  the  selec- 
tion of  qualified  personnel.  Good  men  can  make  poor  laws  workable;  poor  men 

-    '  191       p.  1 24. 
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will  wreak  havoc  with  good  laws ±b  long  :i-  the  selection 

administrative  posts  is  based  upon  political   reward  rather  than  comp< 
little  else  thai  Is  done  will  really  matter. 

Ii  was  obvious  thai  Landis'  interest  would  not  be  restricted  to 
issuance  of  reports ;  Landis.  as  well,  wanted  :i  say  in  who  the  new  ; 
dent  would  select    for  appointment   t<»  these  agencies.   In   fact,  there 
appears  to  have  been  an  early  understanding  between  Kenned 
Landis  on  that  very  subject.     Was  Kenned)  going  to  alkw  Landis  to 
play  a  tiit  ical  role  in  such  selections i  Was  Landis  to  be  the  ne\*  n  | 
tory  agency  czar  \ 

There  would  he  no  Sherman  Adams  in  the  Kennedy  adm 
tion.  (Symbolic  of  thai  fad  was  the  president's  decision  to  lea   i   S 
man  Adams'  former  White  House  office  empty  ;  later,  the  large  office 
was  divided  into  two  smaller  offices) .     Enth<    Kennedy  White  II 
no  single  person     least  of  all  Landis     would  hold  the  exclusive  res 
sibility  for  the   recruitment    of   persons    for  top-level    Govern] 
posil  ions. 

Even  in  the  rather  limited  area  of  recruitmenl  of  personnel  for  the 
regulatory  agencies,  it  is  no  easy  matter  to  describe  the  si ructure  of  the 
Kennedy  staff.  Eventually,  the  Lines  of  responsibility  of  the  White 
House  staff  would  be  clear,  hut  not  rigid;  indeed,  the  staff  has  been 
compared  to  a  many-sided  prism  with  the  president  knowing  the  pre- 
cise angle  of  each  refraction.18  Bui  in  the  LO  weeks  between  the  elec- 
tion and  the  inauguration,  the  situation  was  far  less  crisp  than  that. 
There  was,  however,  one  Kennedy  staff  pattern  which  was  identifiable 
from  the  beginning :  overall  responsibility  for  any  given  area  was  pur- 
posefully fragmented  between  several  individuals.  This  was  certainly 
true  of  the  Kennedy  search  for  talent  to  till  the  some  1,200  positions 
which  were  immediately  available  to  the  newly  elected  president.  In 
that  regard,  it  is  fair  to  say  that  anyone  who  was  close  to  t he  president- 
elect was  involved  in  that  process  during  the  interregnum.  It  i-  equally 
clear  that  Kennedy  to  a  comparatively  large  degree  was  personally 
involved  in  many  of  those  init  ial  selection-'. 

The  cabinet,  of  course,  was  the  most  pressing  matter  ;i-  fai 
appointments,  and  initial  energies  centered  on  those  selections.  Ken- 
nedy assigned  a  general  responsibility  for  thai  area  to  his  brother-in- 
law,  R.  Sargent  Shriver.  Shriver,  in  turn,  assembled  a  small  proup  of 
persons  to  assist  him  which  included  Adam  Yarmolinsky  and  Thomas 
Farmer.  Bui  Kennedy  also  instructed  Shriver  to  work  closely  with 
three  trusted  aides  whom  the  president-eled  had  known  for  yi 
Lawrence  O'Brien,  Ralph  Dungan  and  Richard  I  tonahue.1 '  Naturally, 
there  were  other  inputs  as  well,  including  t  he  man  who  would  be 
Kennedy  appointments  secretary,  Kenneth  P.  O'Donnell,  and  the 
president-eled *s brother,  Robert  F.  Kennedy.  It  is  worthy  of  note  that 
Kennedy  assigned  the  task  of  locating  persons  for  the  key  appoint- 
ments to  men  he  had  known  well  for  years.  It  is  a  1  so  significant  that  the 
Kennedy  talent  search  would  always  be  a  group  effort,  although  time 
and  the  demands  of  other  assignments  eventually  narrowed  the 
group.1' 
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Within  a  short  t  ime  of  the  elect  ion,  I  >ungan,  ( I'Brien  and  Donahue 
held  the  principal  though  not  exclusive  responsibility  for  secondary- 
level  appoint  ments  such  as  the  regulatory  commissions.10  While  Landis 
occupied  preparing  his  report  on  the  direction  of  the  agencies, 
those  stall  members  were  locating  the  persons  who  would  actually  run 
independent  commissions. 

John  F.  Kennedy  had  a  particular  interest  in  the  person  who  would 
become  the  chairman  of  the  Federal  Communications  Commission.17 

Although  there  was  certainly  no  dearth  of  candidates  seeking  the 
position,  Kennedy  wanted  an  individual  in  the  FCC  chairmanship 
who  would  be  essent  ially  an  administ  rat  ion  man;  as  Ear  as  this  position, 
there  would  be  no  yielding  to  the  pressures  of  influential  politicians 
on  behal  £  of  other  candidates.1"  Therefore,  despite  the  sublime  hope  of 
Broadcasting  magazine  and  perhaps  the  intervention  of  speaker  Sam 
Rayburn,  Communications  Commissioner  Robert  T.  Bartley  was  not 
seriously  considered.19  Nor  was  there  any  attention  paid  to  the  efforts 
of  FCC  member  John  Cross  who  had  the  support  of  the  Chairman 
Oren  Harris  of  the  House  Interstate  and  Foreign  Commerce  Com- 
mit tec  Finally,  the  administration  did  not  acquiesce  in  the 
strong  campaign  of  Senate  Commerce  Committee  Chairman  Warren 
Magnuson  on  behalf  of  one  of  his  former  staff  members,  Kenneth 
(  <>\.  '  All  of  these  powerfully  sponsored  candidacies  were  turned  aside 
in  favor  of  a  Kennedy-selected  chairman  of  the  Communications 
( Jommission. 

The  day  after  the  election,  Kennedy's  chief  appointments  man.  Sar- 
gent Shriver.  called  Xewton  X.  Minow  in  Chicago  concerning  a  possi- 
ble position  with  the  new  administ  fat  ion.  Although  he  had  not  been 
extensively  involved  in  the  campaign,  Minow  was  no  stranger  to  the 
Kennedy  advisers.  He  had  known  Shriver  well  since  1954,  John 
Kennedy  since  1!>.V>  and  had  been  in  almost  daily  contact  with  Robert 
Kennedy  during  the  L956  campaign.  But.  Minow  hesitated  to  accept 
any  Federal  position;  he  was  then  enjoying  an  income  from  his 
law  practice  somewhere1  in  the  vicinity  of  £50,000  per  year,  and 
there  were  few  Federal  jobs  that  could  match  that.  Governor  Steven- 
sou  also  wanted  Minow  to  remain  in  Chicago  with  the  law  firm. 
Minow  informed  Shriver  that  he  would  be  interested  only  if  the 
posit  ion  was  an  important  opportunity  for  substantial  service.22 

The  ambitious  Minow  had  always  carefully  calculated  his  career 
moves,  and  even  the'excitemenit  of  Kennedv's  victory  was  not  going  to 
change  that  pattern.  Following  a  rather  classic  route  of  legal  success, 
the  brilliant  young  lawyer  had  come  a  long  way  in  his  34  years.  First, 
there  was  the  necessity  of  military  service  in  the  closing  years  of  World 
War  1 1 :  Minow  served  in  the  China-India-Burma  theater  and  attained 
the  rank  of  sergeant  before  his  discharge.  His  military  rank  was  hardly 
at)  indicator  of  what  was  ahead.  After  the  war,  Minow  attended 
Northwestern  University  where  he  received  his  bachelor's  decree  in 
1!>1!>.  and  his  law  degree  in  1950.  At  law  school.  Minow  was  editor-in- 
chief  of  the  law  review  and  received  the  John  TTenrv  TViirmore  Award 


w  '  I'Donnell,  op.  <it  .  p  227. 

17  Interview  with  nunsran  ;  Schlesinger,  op.  cit..  p.  675. 

:"  Infer  vi.'\v  with  Dunean. 

tmdcastinjr,  November  14.  1960.  p.  HM.  December  12.  mnn.  p.  r». 
i    tervlewwitb<  Broadcasting.  December  19,  i960,  p.  5. 
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as  the  outstanding  member  of  his  law  school  <  I 

tion,  Minow  then   joined  the  well-established  Chicag  firm  of 

Mayer,  Brown  &  Piatt  w  here  he  pra 

In  L951,  Minow  was  appointed  law  clerk  to  Fred  M.  \  hief 

Justice  of  ilic  United  States,  After  I  year  in  Washington,  M 
returned  to  [llinois  to  become  administrative  assistant  to  Gov.    \ 
Stevenson;    Minow   stayed    with    Stevenson   through    his   unsu 
ful   campaign    for   the    presidency.    Then    if    was    back    to    M 
Brown   &    Piatt    for  another   2   yeai  .    I      :  >55,   Govei 
son  formed  his  nun  law  firm  with  W.  Willard  Wirtz  and  William 
Mc.  Blair,  and  he  invited  the  29  year  old  .Minow  to  join  the  firm 
partner.  As  a  result  of  a  merger  2  yeai  hi  firm  became  knov 

Stevenson,  Rifkind  &  Wirtz;  Minow  was  still  the  youngest  parr 
Although  he  had  represented  clients  involved  in  educational  telei 
and  had  oegotiated  on  behalf  of  talent  with  stations  and  net  ■■ 
Minow  had  never  appeared  before  the   Ft  C;   however,  the  firm  of 
which  he  was  a  partner  had  a  "great  deal  of  work"  in  the  commuE 
tions  field.24 

As  a  member  of  Stevenson's  law  firm,  Minow  had  been  actively 
involved  in  the  senior  partner's  second  try  for  the  Presidency  in  1956. 
That  year,  he  also  had  supported  Senator  John  Kennedy  for  the 
ond  spot  on  the  t  icket.  Trior  to  the  1960  convention,  it  was  well-known 
that  Minow  was  for  Kennedy  if  Stevenson  decided  not  to  make  a  third 
bid  for  the  Presidency.  I  [owever,  at  the  L  lth  hour  Stevenson  did  muster 
an  effort  of  sort-  at  the  convention,  and  Minow  loyally  pitched  in. 
But  it  was  doomed  from  the  start,  and  the  nomination  had 
Kennedy.  Minow's  involvement  in  the  subsequent  campaign  was  not 
extensive,  although  he  did  serve  on  a  national  committee  for  Kennedy - 
Johnson.25 

Minow's  professional  and  scholastic  background  recommended  him 
for  Federal  appoint  ment,  but  he  was  definitely  1>\  I  on  a  Steven- 

son man.  It  is  difficult  to  say  whether  that  was  an  advantage  or  a  dis- 
advantage; it  clearly  was  a  consideration.  It  is  certainly  true  that 
Kennedy  was  anxious  to  mollify  t  he  Stevenson  wing  of  t  he  I  democrat  ic 
Party  following  the  election.2*  Minow's  selection  must  be  viewed  as 
part  of  that  effort.  But  there  was  more  to  it  than  that.  Kennedy  fully 
realized  the  reservoir  of  talent  which  had  surrounded  Stevenson;  all 
four  of  the  original  partners  of  that  firm  received  high-ranking  Fed 
era!  appointments.-7  Minow  was  Liberal,  young,  and  bright :  he  seemed 
to  fit  the  Kennedy  mold  philosophically.  But,  perhaps  most  Lmpoi  I 
Minow  had  the  enthusiastic  support  of  both  Sargent  Shriver  and 
Robert  Kenned  \ 

It  is  not  clear  where  the  HiLrLr<'-ti<>n  originated  that  Minow  m 
become  the  Chairman  of  the  FCC;  hut  by  the  time  ^(  the  second  tele- 
phone call  from  Shriver  that  was  the  subject  of  the  conversation.  I '■ 
cause  l>e  viewed  it  a-  a  challenge,  Minow  was  willing  t<>  sever  h 

vritli  his  law  linn  to  accept  the  S'Ji>.:.ui)  :l  year  post    at    the    FCC.    l-\ 
Christmas,  Minow  was  more  or  less  certain  that   he  had  the  job.  • 

■Biographical  Information  ;  Broad  suary  16,  ' 

'Minow  testimony     "Reorganisation   PI 
Interstate  and  Foreign  Commerce,  House  of  Representatlv< 
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Although  Kennedy  was  well-acquainted  with  Minow  from  formei 
campaigns,  the  President-elect  may  have  even  made  an  independent 
check  oi  Minow  before  approving  the  selection/"  James  Landis,  who 
was  then  steeped  in  controversy  over  his  regulatory  agency  recom- 
mendations, stated  that  lie  had  not  initially  recommended  Minow  but 
that  he  had  screened  him.31 

It  can  he  -a fely  assumed  that  Landis'  role  in  the  Minow  -elect  ion  wa- 
nt best  perfunctory.  By  early  January,  there  were  reports  that  an  FCC 
Chairman  had  been  picked,  but  his  identify  was  unknown.  A-  far 
a-  Minow'-  appointment,  the  Kennedy  selection  process  had  moved 
smoothly  and  quietly;  there  IS  no  reason  to  believe1  that  there  was  any 
congressional  input  whatsoever. 

The  inauguration  was  nearly  :2  weeks  away  when  President-elect 
Kennedy  announced  his  intention  to  appoint  Newton  Minow  as  Chair- 
ma]  of  the  FCC.  Minow.  who  was  the  second  youngest  Chairman  in 
the  agency's  history,  was  also  the  first  regulatory  commission  appoint- 
ment announced  by  the  new  administration.  The  very  early  announce- 
ment ended  all  further  speculation,  as  well  as  the  various  campaigns 
other  candidates  were  waging  for  the  position.  The  selection  took 
nearly  everyone  by  complete  surprise.  Broadcasting  magazine,  after 
an  initial  investigation,  had  to  take  comfort  in  the  reports  that  Minow 
had  no  extreme  views  and  that  he  wasn't  easily  swayed.34 

For  the  time  being,  Minow  was  an  unknown  commodity  to  broad- 
casters. Others  were  more  familiar  with  the  nominee.  One  Kennedy 
assistant  received  an  irate  call  from  Mayor  Richard  Daley  of  Chicago 
who  indicated  in  no  uncertain  terms  that  he  thought  Minow  was 
unlit  for  the  job.35  A  second  powerful  Democrat  also  was  not  im- 
mediately disposed  toward  the  nominee:  Senator  Warren  Ma<muson. 
who  chaired  the  committee  which  would  have  to  review  the  Minow 
nomination,  reportedly  was  not  particularly  pleased  with  the  selec- 
tion.30 Majrnuson  had  been  vigorously  supporting  his  own  candidate. 
Kenneth  ('ox,  for  the  position.37  It  may  also  have  been  true  that  the 
chairman  of  the  Senate  Commerce  Committee  was  not  consulted  on 
the  nomination  before  its  public  announcement.  The  Kennedy  ad- 
ministration had  clearly  selected  its  own  man  for  the  FCC  chairman- 
ship even  if  it  was  someone  who  was  publicly  identified  with  Stevenson. 

On  .January  20,  19@1,  John  F.  Kennedy  was  sworn  in  as  President, 
and  Minow's  nomination  went  to  the  Senate  a  few  davs  later.38  If 
broadcasters  were  uncertain  as  to  what  they  could  expect  from  the  new 
V(('  Chairman,  their  doubts  must  have  been  erased  when  Minow  ap- 
peared before  the  Senate  Commerce  Committee  on  February  8.  1961. 
Before  the  hearing,  Minow  had  come  to  Washington  and  met  with 
every  member  of  that  committee.  The  general  feeling  Minow  received 
from  those  visits  was  that  the  Senators  were  in  a  mood  to  see  a  shakeup 
at  the  FCC.89 


■»  Schleslnger,  op.  dt,  vv-  32  33  :  Interview  with  Dungan  ;  Minow  taped  responses. 
tadcastlng.  January  2."'..  1961,  p.  56. 
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tadcastlng.  January  IT..  1901,  p.  100. 
88  Confidential  source. 
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in-   December  12.  I960,  p.  5. 

nous  FBI  clearance  was  not  secured  until  January  28,  1901.  "List  of  Nominees  to 
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Senator  Pastore  made  thai  plain  enough  at  i  of  I  u    M 

hearing.  The  Senator  declared  that  he  Pound  mo  pro- 

graming filled   with  "gunsh  .   killings,  and   horsewhi] 

Pastore  felt  thai  the  American  public  deserved  something  bett 
that,  ;md   nominee  Minow  agreed.   Minow   wanted   mon 
spaces  between  t  he  westerns  and  more  publi< 
eyes.40  The  nominee,  while  conscious  01  the  problems  oi  progi  u 
sorship,  was  also  aware  of  the  fact  that  tin- 
people.  Minow  emphasized  that  the  F(  '< '  had  an  obligation  to  i 
and  monitor  programing  on  television.41  Nothing  lite  that  had  I 
heard  from  an  FC( !  nominee  in  at  least  s  years.  However,  just  how  the 
new  FCC  Chairman  planned  on  influencing  programing  without  im- 
posing censorship  was  never  made  very  clear.  But  the  2  hour  heai 
was  cordial;  the  Democrats  were  clearly  in  the  -addle,  and  t  here  w< 
be  no  public  disagreement  with  their  party's  President   in 
month  in  office. 

Amidst  all  the  rhetoric,  there  were  also  political  fences  in  need  ol 
some  mending.  In  his  first   visit  t<>  Washington  after  the  public  an- 
nouncement, Minow  called  on  Senator  Warren  Magnuson.41  At  that 
time.  Magnuson  indicated  to  Minow  that  Kenneth  Co 
for  the  FCC  chairmanship.4    Immediately  following  his  Sena 
ing,  Minow  spoke  with  one  of  Magnuson's  aides,  Nicholas  Zapple,  con- 
cerning the  possibility  of  appointing  Cos  to  some  position  on  the  Ft  ( 
staff.44  That  would  have  to  do  since  there  would  he  no  vacan 
Commission  itself  for  nearly  L6  month-.  The  position  of  I 
Counsel  was  mentioned.  Later  that  decision  would  he  changed,  and 
Cox  would  he  appointed  Chief  <>t'  the  FCC's  Broai  reau.  An 

impression  might  also  have  been  left  with  I  the  effect  that  he 

would  he  seriously  considered  for  the  next  i 

On  February  13,  1961,  Minow  was  confirmed  both  for  the  remainder 
of  the  Doerf er-King  term  (which  was  about   1  months)  as  well 
the  full  7-year  term  which  folio  Three  days  after  he  was  eon- 

firmed.  Minow  submitted  a  list  of  his  stock  holdings  and  other  | 
erty  in  conformity  with  the  request   of  the  Commerce  Comn 
Minow's  assets  showed  that  he  had  indeed  been  a  corporate  lawy< 
6  years  preceding  his  appointment.  Minow  owned  stock   in  laundry 
concerns,  insurance  compan  ngs  and   loans  associations,  and 

other  corporations.  He  was  also  involved  in  various  real  estate  ven- 
tures. Prior  to  his  confirmation,  Minow  did  dispose  of  a  few  g 
stock'  which   he   held   in  companies   which  manufactured  COmmtU 
t  ions  equipment . 

The  t  ransit  ion  at  t  he  Ft '( !  was  comparat  h  el 
Charles  King  (whom  Minow  replaced)  had  not  expected  to  be 
firmed  following  Nixon'-  defeat.  King,  who  had  left  his  deanship  at 
the  Detroit  College  of  Law  in  expectation  of  a  year1 
F(  )C,  left  the  agency  after  only  s  month-.  For  a  period  of  time,  ] 
was  completely  uncertain  as  to  the  precise  date  ot  rture; 

Minow  needed  additional  time  to  wind  up  his  affa  Final- 

ly, in  early  March  L961,  Minow  took  his  .-eat.  and  King  returned  to 

■  Minow  Senate  Hearing,  1961,  pp.  6,  7. 
<•  Ibid.,  pp.  12.  13 
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Detroit  where  he  stayed  home  and  wrote  a  book  awaiting  his  year's 
leave  of  absence  to  end.  In  September,  King  again  began  drawing  his 
salary  as  law  school  dean;  the  F(  !C  appointment  bad  not  been  a  prof- 
itable venture  for  the  commissioner  from  I  lei  roit.47 

The  last  Eisenhower  ( lhairman  of  the  F( V.  Frederick  W.  Ford,  had 
also  expected  to  be  replaced,  and  he  carefully  prepared  to  return  to  the 
onerous  duties  as  a  member  of  the  Commission.  Ford's  efforts  to 
or  assured  a  smooth  transition  in  the  chairmanship: 
reports  were  received  from  each  of  the  department  heads  for  the 
new  Kennedy  Chairman.  Minow,  in  an  unprecedented  move,  even 
mot  with  his  colleagues-to-be  before  he  was  confirmed.4*  Minow  would 
later  state  that  his  predecessor,  Chairman  Ford,  was  "extraordinarily 
helpful"  tohim  "in  every  \\a\ ". 

B  transition  was  one  matter,  and  a  change  in  the  direction  of  the 
\  w  as  anot  hci-.  Minow  was  thelone  Kennedy  appointee,  and  could 
expect  to  remain  so  at  least  until  dune  1962.  He  was  surrounded  by  six 
Commissioners  all  of  whom  had  either  been  initially  selected  or  re- 
appointed by  President  Eisenhower,  It  was  not  going  to  be  an 
matter  to  forge  new  directions  under  such  circumstano 

But  the  Kennedy  administraiton  did  want  control  of  the  Communi- 
cations Commission,  and  several  ideas  to  improve  this  situation  were 
discussed  in  the  Kennedy  staff.  Of  course,  there  were  the  Landis 
ommendations  which  urged  strengthening  the  hand  of  the  President 
over  the  regulatory  agencies;  in  April,  President  Kennedy  would 
submit  proposals  aimed  at  increasing  the  powers  of  the  FCC  Chair- 
man. "  Reportedly,  there  was  even  some  discussion  of  the  idea  of  in- 
creasing the  membership  of  the  FCC  from  seven  to  nine  memb 

Finally,  it  was  at  least  widely  rumored  that  Democratic  FCC  mem- 
ber Robert  Hartley  was  offered  the  position  of  Under  Secretary  of 
Commerce  which  would  have  opened  up  a  second  seat  for  a  Kennedy 
appointee.52  Meanwhile,  Chairman  Minow  maintained  very  close  rela- 
tionships with  the  White  House.  One  of  the  ways  he  did  so  was  to 
provide  a  rather  cursory  monthly  report  to  the  administration  on 
matters  pending  before  the  agency.53  He  also  maintained  relatively 
close  persona]  contacts  with  the  White  House  staff.  Just  a  month  or 
so  a  fter  his  swearing  in.  the  FCC  Chairman  requested  a  meeting  with 
the  President.  While  House  aide  Frederick  P.  Dutton  recommended 
to  Appointments  Secretary  O'Donnell  that  such  a  meeting  be  arranged 
for  the  following  reasons  : 

Minow  Is  developing  into  probably  the  most  alert  and  politically  effective  of 
onr  Commissioners.  In  the  overall  attempt  to  bring  these  regulatory  commissions 
more  under  the  sway  of  the  President  and  less  the  creatures  of  the  Congress, 
if  would  he  well  to  set  up  an  appointment  at  an  early  convenient  date.5* 

Clearly,  Newton  Minow  was  regarded  as  the  White  House  man  at 
the  F( '( '.  Bui  as  long  as  he  was  the  only  Kennedy  Commissioner,  little 
could  be  expected  iu  the  way  of  positive  change — along  Kennedy 
lines  at  the  F(  '(  '.  ( Ihairman  Minow  needed  some  additional  votes  in 
order  to  implement  the  administration's  program. 

b  interview  with  King 

i    Broadcasting,  I><v.  1l».  1000.  p.  5.  Tan.  2.°,.  1961,  p.  54  :  interview  with  Ford. 
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Congress  Divides  I  >  nn    Tradi    Commission 
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"I  didn't  try  any  great  l »i ir  political  push  toward  the  PreeJdi 
knew  what  I  hail  done,  and   I   thought   thai   the  s 
Kefauver  was  enough,  [f  Kefauver  couldo     -  appointed 

I  i old  him  I  should  go  back  t"  Tennessi      ;  sincere  aboul  it.  it"  a  l  •• 

President  didn't  recognize  Kefauver  thai  much,  then  1  \ 
Tennessee." — Paul  Rand  Dixi 

John  F.  Kennedy  insisted  on  selecting  his        i    Chairman  of  the 
FCC  with  little  or  no  assistance  from  the  Den 
Congress.  In  order  to  name  Newton   Minow  to  thai    post,  the  ad- 
ministration turned  aside  the  candidates  of  several  powerful  mem- 
bers of  both  the  House  and  the  Senate.  The  F<  '<    counted.  The  FTC 
apparently  did  not  mean  as  much:  to  a   far  greater  extent,  politi- 
cal considerations  were  allowed  to  dominate  the  appointment 
that  agency.  The  struggle  for  the   Kennedy  chairmanship  oi    I 
FTC  essentially  occurred  between  various  factions  in  Congi   ss.    1 
administration,  after  an  initial  role  as  an  almost  disinterested  ref 
finally  turned  judge  and  selected  the  winner,  inner-up  am 

second  runner-up.  The  White  House,  however,  did  not  initially  - 
the  contestant-. 

Within  3  weeks  of  his  inauguration,  President   Kennedy  nai 
3  new  members  of  t  he  FT( '  ^  bich — unlike  his  single  opportuni! 
an  appointment  t.»  t  he  Ft  !< '     gave  t  he  administ  fat  ion  control  oi 
agency.  But  it   was  control   in   theory  only.   The   new   leadership  of 
the  FTC  owed  its  allegiance  t.>  the  Congress  a-  much  as  it  d 
the  White   House.   Never  before  or  since,   has  a   regulatory  com- 
mission been  more  an  "arm  of  ( Jongress"  in  fact. 

Paul   Rand   Dixon.   Democrat    of  Tennessee,  had   been   thin! 
about   the   FTC  chairman-hip    I'm-  some   time.    He    had    been   on   the 
FTC   stall'  since    L938.    After  deciding  that    he    had    no   real    future 
on  the  FTC  -tail'  as  long  as  the  Commission  was  controlled  by  patron- 
age-conscious Republicans  -elected  by  President   Eisenhower,  I' 
accepted  appointment   as   -tail'  director   and    counsel    of   the    § 
committee  on   Antitrust    and    Monopoly    Legislation   of  th<    § 
Committee  on  the  Judiciary.  The  date  was   1'     i  iar  .  and 

Fisenhower  had  just  been  sworn  iii  for  a  second  term  a-  President. 

The  chairman  of  the  subcommittee  was  Senat    i    I 
of  Tennessee  whom   Dixon  had   known   since  the    I930's.    [\    was  a 
shrewd  political  move.  Kefauver,  who  the  previous  year  had 
an  unsuccessful   candidate    for  the    1'  :  i .i  1   nomination   and   the 

unsuccessful   Democratic   nominee    (<>v  Vice    Pi  a   b    very 

influential  Member  of  I       Senate.  Before  joining  the  Ket  staff, 

i  Interview  of  Pan]  Rand  Dixon  by  John  i  •"■  JPK1 
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Dixon  had  a  candid  conversation  with  his  new  boss  concerning  their 
political  futures.  Kefauver  assured  Dixon  that  he  had  no  further 
Presidential  ambitions,  and  that  he  would  run  for  reelection  to  the 

Senate  in  I960.  Dixon,  in  turn,  promised  Kefauver  his  absolute 
loyalty  and  his  best  efforts  ("v  a  maximum  of  1  years.  In  1960,  pro- 
vided a  Democrat  won  the  Presidency,  Dixon  wanted  Kefauver's 
support  for  either  a  Federal  judgeship  or  the  chairmanship  of  the 
FTC;  at  the  time,  Dixon  was  uncertain  which  he  would  prefer.  The 
two  men  started  off  on  that  basis.2 

Hut  Dixon  was  not  alone  as  far  as  his  interest  in  becoming  FTC 
Chairman.  A.  Everette  MacTntyre  also  had  ambitions  in  that  direction. 
Like  Dixon,  Maclntyre  had  been  serving  on  the  FTC  -tail'  when  the 
agency  was  reorganized  along  Republican  lines  by  Chairman  Edward 
F.  FTowrey  By  that  time,  Maclntyre  was  chief  of  the  antitrust  trials 
division  of  the  FTC's  Bureau  of  Litigation.  Within  a  year  or  so  of 
Howrey's  appointment.  Maclntyre  was  demoted  from  that  job  and 
replaced  by  William  C.  Kern  who  was  later  appointed — largely 
through  Howrey's  etforts — to  the  Commission  itself.  Maclntyre  then 
spent  about  a  year  serving  as  adviser  in  antimonopoly  cases:  in  other 
words,  he  had  been  shelved.  MacTntyre.  like  Dixon,  began  to  think 
about  a  future  elsewhere.  Tn  10.").").  MacTntyre  accepted  a  position  from 
an  old  acquaintance  of  his.  Representative  Wright  Patman  of  Texas. 
Patman  appointed  MacTntyre  as  staff  director  and  general  counsel  of 
the  House  Select  Committee  on  Small  Business. 

Alan-  Kennedy's  victory  in  Xovember,  MacTntyre  armroached  Pat- 
man and  asked  for  his  support  for  the  position  of  FTC  Chairman. 
It  can  be  safely  assumed  it  was  not  the  first  mention  of  the  subject 
between  the  two  men.  MacTntvre  also  contacted  other  congressmen  to 
Lrain  support  for  that  position.3 

The  backgrounds  of  Dixon  and  MacTntyre  were  strikingly  similar 
in  s<>me  aspects.  Both  were  born,  raised  and  educated  in  the  South. 
Maclntyre  was  born  in  Alamance  County.  North  Carolina  and  T'eceived 
his  bachelor's  decree  from  the  University  of  North  Carolina  in  1020.  He 
then  moved  to  "Washington.  T).C.  where  he  graduated  from  George 
Washington  University  Law  School.  Thirteen  years  younger  than  Mac- 
Tntvre. Paul  Rand  "Dixon  was  born  on  September  29.  1013,  in  Nash- 
ville. Tennessee,  and  attended  public  schools  before  graduating  from 
Yanderbilt  University  in  1030.  At  Vanderbilt,  Dixon  was  the  quarter- 
back of  the  football  team  and  he  made  all-sonthern  honors  for  his 
prowess  on  the  gridiron.  Dixon  then  moved  to  the  University  of  Flor- 
ida where  he  served  as  assistant  football  coach  while  attending  law 
school.  In  1938,  he  secured  his  law  degree.  Both  men  joined  the  FTC 
staff  within  a  very  brief  time  of  their  graduation  from  law  school. 
Dixon  served  nearly  10  years  as  an  FTC  trial  attorney  before  moving 
to  the  Senate  in  10r>7.  MacTntyre  accumulated  25  vears  of  FTC  service 
beginning  in  10,°,0.  During  that  period  of  time,  he  served  as  an  attorney 
examiner,  review  attorney,  senior  attorney,  principal  attorney  and 
then,  finally,  chief  of  the  antitrust  trials  division:  MacTntvre  is  cred- 
it.',1  with  organizing  the  FTC's  antitrust  trial  staff  after  T\rorld  War 
IT.  I'd  until  the  mid  1950's,  neither  MacTntvre  nor  Dixon  had  done 
anything  professionally  other  than  at  the  FTC.  There  was  one  notable 

-  Interview  with  TMxon  :  biographical  informntion. 

3  Interview  with  Maclntyre  ;  biographical  information. 


L63 

career  exception  in  Ma   1 1  t  .  ...  he  had  h 

loan  to  the  chief  counsel  of  a  House  special  committee  whicn  in 

gated  large-scale  buying  and  selling  pracl  I    e  Robii         I' 

Act  was  developed  from  much  of  the  evidence  v  hich  that  inv< 

uncovered.  It  was  during  that  period  of  time  t     \i  Ma  ! 

close  acquaintance  of  Representative  Patman,  the  chairman 

investigat  ing  committee.  Dixon  \m-  absent  from  the  agency  foi 

when  he  served  witli  distinction  in  the  1  .S.  B     y,  pa  nthe 

occupal  ion  of  A  frica  and  the  in\  asion  of  Sicily."1  But,  other  thai  I 

the  careers  of  both  men  had  been  in  the  PTC,  and  both  longed  I 

t  urn  to  that  agency  as  its  ( Chairman  in  L961. 

There  were,  however,  more  than  two  men  in  the  race  for  the  I 
chairmanship.5  James  Mel.  Henderson*      I  candidate 

for  that  position.  Like  Dixon,  Henderson  was  quite  personabli 
had  good  political  contacts.  A.s  a  res  lit  of  po  itical  sponsors  lip,  H< 
derson  moved  to  Washington  in  L933  following  his  graduation  I 
the  I  Fniversity  of  Texas.  After  he  obtained  his  law  degree  froi 
Washington  University  Lav  School,  Hend<  n  the 

Justice  Department  largely  in  antitrust  work.  He  then  spent  se 
years  in  the  Far  East  in  various  position-  concerned  with  the  re\  itali- 
zation  of  the  Japanese  economy.  In  the  remaining  several  years  of  the 
Truman  administration,  Henderson  held  positions  in  the  Economic 
Stabilization  Agency  and  the  Office  of  Rent  Stabilization.  When  Eisen- 
hower Mas  elected,  I Iem lerson,  a  Democrat,  practiced  law  in  A\ 
ington  for  5  years  before  receiving  an  appointment  as  an  attorney  in 
the  oiiiee  of  the  General  Counsel  of  the  Trade  Commission.  He  was 
serving  in  that  position  when  Kennedy  was  elected  President 

A.  side  from  t  he  t  wo  committees  in  the  1 1  dim-  and  Senate  which 
general  jurisdiction  over  commerce  and  t  he  independent  agencies,  there 
are  other  congressional  committees  which  are  direct  lv  interested  in  the 
work  of  the  FTC. 

The  individual  sponsors  for  Dixon,  Maclntyre,  and  ]  [enderson  were 
each  formidable  political  figures  who  chaired  committees  *  hich  were 
concerned  with  the  FTC.  Henderson's  principal  sponsor  was  Repre- 
sentative Albert  Thomas  of  Texas,  chairman  of  the  [ndependent  ( of- 
fices Subcommittee  of  the  House  Committee  on  Appropriatioi 
appropriations  for  tin'  FTC  originated  in  that  subcommittee.  M 
Intvre  had  the  enthusiastic  endorsement  of  I  jman  Wright 

man  who.  for  a  number  of  years,  had  been  chairman  of  the  I; 
Select.  Committee  on  Small   Business  and  was  the  cospons* 
Robinson-Patman  Act  which  had  extended  the  jurisdiction  of  the 
FTC.  Finally,  it  was  Estee  Kefauver,  chairman  <>t*  the  Senate  Sul 
j  nit  tee  on  Antitrust  and  Monopoly,  who  was  actively  supporting  R  u 
Dixon  for  the  chairmanship;  Kefauvers  committee  had  an  obvious 
interest  in  the  direction  of  the  F  I'(  J's  policies  in  the  antitrust  and  anti- 
monopoly  field. 

Shortly  after  the  I960  election.  1  >ixon  -poke  \\  itli  Kefauver  concern- 
ing his  future  plans.  Although  there  were  four  new   Federal  d  - 
court  judgeships  reserved  for  Tennessee,  I >ixon  had  definitely  decided 
that  he  was  more  interested  in  the  chairmanship  F  I (  '.  But  he 

only  had  a  few  moments  with  the  Senator  who  ousted 

the  campaign  and  anxious  to  leave  for  the  NA  rO  Parliamentai 

4  Biographical  Information. 

•  Interview  with  Elmnn  ;  Interview  \\  Ith  Dixon. 
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meeting  in  Europe.  Kefauver's  departure  made  Dixon  uneasy:  he 
knew  rail  well  that  others  would  be  waging  active  campaigns  for  the 
position,  and  Dixon  also  knew  the  importance  of  early  and  quick 
action.  However,  there  ju>t  was  not  the  time  for  Kefauver  to  speak 
directly  with  the  President-elect,  and  the  Senator  instead  wrote  a  let- 
ter informing  Kennedy  of  his  interesl  in  Dixon  for  the  ¥T(  . 

According  to  Kefauver,  Dixon  was  qualified  for  the  position  due 
to  his  "intelligence,  devotion  to  duty,  energy  and  imagination."  The 
Tennessee  Senator  also  indicated  that,  but  for  the  commitmenit  abroad, 
he  would  have  requested  a  persona]  interview  with  Kennedy  on  the 
subject.7 

1  i  \<>n  had  planned  to  rely  entirely  on  Kefauver  as  far  as  support 
for  his  position;  he  was  not  interested  in  enlisting  a  host  of  political 
sponsors  on  his  behalf.  Dixon  was  convinced  that  Kef auver's  endorse- 
ment would  be  enough.  But  he  deviated  from  that  strategy  due  to  his 
;  hat  a  Presidential  commitment  might  bo  made  while  the  Senator 
abroad.  I  >ixon  spoke  to  his  former  classmate  at  the  University  of 
Florida  Law  School,  Senator  ( Jeorge  Smathers.  Smathers  promised  to 
speak  directly  with  the  President  concerning  Dixon's  aspirations. 
It  was  later  reported  to  Dixon  that  the  conversation  had  occurred, 
and  that  the  President-elect  indicated  that  no  commitment  had  as  yet 
been  made.  Furthermore,  Smathers  requested  that  Kennedy  not  reach 
any  decision  until  Kefauver  returned  from  the  NATO  meeting.  Ac- 
cording to  1  )ixon,  that  is  where  the  matter  rested  until  December  I960.8 

It  was  also  somewhat  unsettling  to  Dixon  that  Nixon  had  carried 
Tennessee  in  November:  he  could  not  be  certain  that  the  defeat  in  his 
home  State  might  beheld  against  him  in  some  way.  Dixon  himself  had 
not  been  active  in  the  Kennedy  campaign — nor  had  Maclntyre  or 
Henderson  for  that  matter.  All  three  were  hardly  identified  with  the 
Kennedy   Presidential   effort  either  before  or  after  the  convention.9 

When  Senator  Kefauver  returned  to  the  States,  he  quickly  made 
up  for  any  lack  of  effort  in  November.  The  Senator  from  Tennessee 
wen!  all  out  for  his  friend  and  staff  counsel.  He  wrote  letters.  He  met 
personally  with  members  of  Kennedy's  staff  including  Kenneth  O'Don- 
nell.  J  lis  endorsement  could  not  have  l>een  more  vigorous  or  more 
sincere.10  Bui  the  pivotal  role  that  Kefauver  would  play  was  in  work- 
ing out  the  congressional  arrangement  which  secured  Dixon  the  chair- 
manship. 

Everette  Maclntyre  had  not  been  idle.  Representative  Wright  Pat- 
man  was  jnsl  as  enthusiastic  about  Maclntyre  as  Kefauver  was  about 
Dixon.11  On  January  5,  1961,  Patman  wrote  to  the  President-elect  that 
he  wanted  an  opportunity  to  speak  with  him  directly  concerning: 

The  only  person  I  will  ask  you  t<>  consider  for  a  position  in  Washington  and 
tli.it  i<  Everette  Maclntyre  for  Chairman  of  the  Federal  Trade  Commission.  .  .  . 
he  is  the  best  antitrust  lawyer  in  the  United  States." 

It  is  unknown  whether  Pat  man  actually  was  able  to  see  Kennedy. 
l)u;  he  diil  speak  with  the  advisers  to  the  President-elect.13  Maclntyre 

commendation  Bheet.  Estea  Kefauver  on  Dixon.  .TFKL,  FG  2:,,4,  Box  170. 

•  Ii.i.l. 

'  interview  with  T>ivm. 

•  Interview  with  Dixon  ;  interview  with  Maclntyre  :  interview  with  Dungan. 

•  r-view  with  O'Donnell  ;  interview  with  Dungan. 
■  erview  with  Dungan. 
■- 'Wright  Patman  to  Kennedy,  Jan.  5,  1961.  White  House  name  file,  "Maclntyre.  A — K," 

nterview  with  O'DonneiL 
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did  not  ivU  exclusively  on  the  Texas   R  H  zed  a 

full-scale  campaign  on  liis  own  behalf.     Macli  tyre  and  D 
both  interviewed  03  Kennedy's  personnel  staff. 

Meanwhile,  Albert  Thomas  appears  to  have  been  active  on  I!< 
son's  behalf,  and  Henderson  was  at   leas!  claiming  thai  he 
the  support  of  other  prominenl  Texans  including  Speak*     S 
burn  and  Vice-President  elect  Lyndon  Johnson.  It  was  probably 
Texas  hyperbole  than  fact  :  I  Eenderson  never  really  amoui 
serious  contender.16  By  earl}   January,  the  contest   was  narrowed  to 
Maclntyre  and  I  >ixon. 

The  situation  between  Maelntvre  and   I'  xon  was  developing  into 
a  deadlock,  and  t lie  Kennedy  staff  began  t<>  consider  possible  alt. 
tives  to  naming  either  man  chairman  of  1    e  I-  I  <  .One  possibility 
Earl  Ki inner.  Eisenhower's  last  FTC  Chairman,  who  \\.-i-  si  ill  ser 
in  that   position  awaiting  the  naming  of  I  essor.  Allium. 

Republican,   Kintner  had  earned   wide   respect    due  to  his 
efforts  as   FTC   Chairman   over  the   previous    L8   mont  is.    A 
is  told  that  during  the  campaign,  representatives  from  sis  trade  asso 
ciations  contacted  both  the  N"ixon  and   Kennedy  campaign  staffs  in 
an  attempt  to  secure  a  commitment  concerning  the  reappointment  of 
Kintner;  both  camps  declined  to  make  such  m  commitment.11 

The  contest    between    Maclntyre  and    Dixon    reinvigorated   tl 
efforts.  Jack  Beaty,  who  was  quite  close  t.»  Kenne  ly's  patronage  -tail' 
due  to  Ids  work  in  the  campaign,  thought   Earl  Kintner  might  1»»-  a 
good  solut  ion  to  a  difficult  problem  : 

The  reason  being  that  supporters  of  Everette  Maclntyre  were  quite  adamant 
that  he  be  named  ;i>  chairman  and  those  support  .   Dixon  were  <»f  t  1 1« - 

same  mind.  Both  men  were  well  qualified  as  was  Earl  Kintner  and  sh 
necessary  to  retain  members  of  the  * »i *i ** »—i t«-  party  on  the  Commission,  why  not 
consider  this  course  a-  an  alternative! 

Kenneth  ( '.  Royall,  a  prominent  New  York  lawyer  ai  S  retary 
of  the  Army  in  the  Truman  administration,  also  urged  this  as 
bility.19  Beaty  contacted  Kintner  to  determine  his  interest  Kintner 
indicated  that  he  would  remain  on  duty  only  if  he  was  appo 
chairman;  he  had  no  inclination  to  accept  reappointment  as  simply  a 
member  of  the  Commission.  Kintner  was,  however,  willing  to  become 
the,  first  Kennedy  Chairman  of  tin-  FTt  . 

But  the  supporters  of  Maclntyre  and  Dixon  were  not  about  to  allow 
that  to  happen.  On  January  6,  L961,  Kefauver  spoke  directly  with 
Patman  concerning  the  polltica]  situation.  1  following  day.  the 
Senator  wrote  Patman : 

T  have  the  highest  regard  for  Everette  and  there  will  be  do  critical 
about  him.  As  yen  know.  I'm  pushing  Rand  Dixon  for  this  spot  It"  :■ 
other  Democratic  opening  or  any   prospective  one   I   would   be  glad 
Everette  for  that  position,  in  any  case,  I'm  Bure  yon  \\iii  undi 

But  Patman  did  nor  understand,  and  the  dogfight  continued.  Ii 
first  place,  there  were  problems  with  Kefaui  M 

u  Interview  with  Dnngan 

■"■  Interview  with  Dixon  :  Interview  \\  Ith  v 

w  Interview  with  Dnngan. 

17  Confidential  sonrce 

w  Jack  Beat v  to  Victor  B  Kramer.  Jnn<  2fl   i  l 
» Kenneth  C.  Royall  to  Kennedy,  Jan.  9,  1961.  JFK1 
Box  1482.  Interview  with  Kintner 
Beaty  to  Kramer,  Jnn< 

-1  K.-f.niv.-r   to   Patman.   .T.-m.    10,    1961    (did 
Library,  University  of  Tenn< 


1G6 

Intyrt  take  the  next  Commission  opening:  Kennedy  had  two  imme- 
diate opportunities  for  appointments  on  the  FTC,  Kintner's  seal  was 
available  as  was  that  of  Republican  Edward  K.  Mills  who  had  never 
been  confirmed  by  the  Senate  Kennedy  could  withdraw  Mills'  nomi- 
nation and  immediately  name  a  person  to  that  seat  But,  due  to  the 
composition  of  the  FTC  in  1961,  only  one  of  those  two  appointments 
could  be  a  Democrat.  The  next  Democratic  opening  would  not  occurun- 
til  Commissioner  K<>l>ert  Secrest's  term  expired  that  coming 
September. 

The  political  situation  over  this  appointment  was  getting  a  let  dis- 
tracting for  the  Kennedy  patronage  stall'.  By  early  January,  Ralph 
Dungan  had  become  principally  responsible  for  the  recruitment  of 
rnnel  for  the  regulatory  agencies.  Dungan  recalled  that  the  forces 
which  were  in  contention  were  so  strong  and  the  issue  and  stakes  so 
low  that  the  best  solution  was  to  allow  the  contestants  to  work  it  out 
among  themselves.  One  certain  solution  was  direct  Presidential  inter- 
vention; but  that  was  not  about  to  happen  over  such  a  matter  at  that 
point  in  time.'-1-  President  Kennedy  had  far  more  pressing  and  im- 
portant things  to  be  concerned  with  than  the  FTC.  But  the  contest 
somehow  had  to  be  brought  to  an  end.  Sometime  in  January,  the  deci- 
sion was  made  to  select  Dixon  over  MaeTntyre. 

Estes  Kefauver  was  an  important  and  influential  Senator,  and  an 
hour  of  his  time  was  no  easy  thing  to  secure  under  any  circumstances. 
However,  every  morning  Dixon  would  pick  the  Senator  up  and  drive 
him  to  work.  In  this  way.  Dixon  had  some  40  minutes  alone  with  him 
nearly  every  day.  On  one  such  day  in  January  1001.  Dixon  routinely 
stopped  at  Kef  an  vers  home — but  instead  of  driving  to  the  Congress. 
tin4  two  men  headed  for  the  residence  of  the  President-elect  on  "N" 
Street  in  Georgetown,  a  fashionable  pocket  of  Washington.  Dixon 
waited  in  the  car  as  Senator  Kefauver  entered  the  house  through  the 
ever-present  throng  of  freezing  reporters.  When  he  emerged.  Kefauver 
informed  Dixon  that  he  had  spoken  personally  with  the  President- 
elect who  had  told  him  that  he  would  name  Rand  Dixon  the  next 
Chairman  of  the  FTC.23 

President  Kennedy's  Appointments  Secrefarv.  Kenneth  O'Donnell, 
recalled  that  he  was  the  person  who  informed  Representative  Patman 
that  the  White  House  had  selected  Kefauver's  candidate:  the  Texas 
Congressman  reacted  in  a  most  gentlemanly  way  to  the  final  deci- 
sion.-'4 Wright  Patman  had  every  reason  to  be  orncious  aDout  Dixon's 
nn.  He  had  worked  aggressively  for  Maclntyre,  and  Patman 
was  able  to  secure  his  friend  and  staff  counsel  the  next  best  thing: 
Ma.  Intyre  would  be  appointed  to  the  first  available  Democratic  open- 
ing on  the  Commission. 

That  left  only  Henderson.  Although  Henderson  clearly  was  the 
lesser  of  the  three  candidates.  Thomas  was  not  the  least  important  of 
the  three  political  sponsors;  Thomas  was  a  close  political  associate  of 
the  newly  elected  President.25  Thomas  made  certain  that  Henderson 
would  be  in  line  for  a  lop  staff  position  at  the  FTC  under  Dixon's  chair- 
manship. Therefore,  although  the  final  decision  for  Dixon  was  un- 
doubtedly made  in  the  White  House,  the  agreement  which  led  to  that 

■  rvlew  with  Dunjran. 
■■■  [nterrtew  with  Dixon. 
"*  Intorvicw  with  O'Donnell. 
«  Ibid. 
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outcome  was  worked  out  in  the  Congress  between  '1"'  pi incipal 

porters  of  the  three  candidates.  The  appointment  of  Dixon 

age  dea]  which  had  been  carefully  engineered  so  as  to  mollir 

concerned. 

On  February  v.  L961,  President   Kennedy  annoum 
ment  of  Paul  Rand  Dixon  as  ( Chairman  FTC.  \    e 

day,  the  [>resident   publicly  indicated  h  ntion  to  noi 

Everette  Maclntyre  to  the  next    Democi  .1     which  would 

be  available  for  fully  7  months.  Patman  had  made  certain  that 
promise  was  made,  and  that  the  promise  was  kept,     Although  | 
of  the  White  House  staff  were  less  than  enthusiastic  about  c 
Lection,  it  certainly  must  have  been  a  relief  to  have  the  matter  re- 
solved. 

Commissioner  Robert   Secrest,  an   Eisenhower  appointee  who  had 
served   for  years  as  a   Democratic  Congressman,  read  about  his 
placement  in  the  newspapers;  even  if  he  would  have  been  so  incli] 
there  was  no  opportunity  for  him  to  advance  himself  for  reappoint- 
ment by  Kennedy.27  There  was  no  doubt  that   Kefauver's  tireless  ef- 
forts had  secured  the  post    for  Dixon:  one  businessman   wrot 
Tennessee  Senator  congratulating  him  for  his  "successful   - 
getting   Kennedy  to  appoint    Kefauvers  "very  efficient    buddy?'  to 
the  FTC.2a 

.But  the  reaction  to  the  announcement  was  not  uniformly  | 
James  Landis,  who  still  considered  himself  Kennedy's  adviser  on 
the  regulatory  agencies,  read  about   the  Dixon  appointment   u 
Wall  Street  Journal  and  he  was  irate.  Land:-,  an  old  friend  oi 
President*.-  father,  was  able  to  secure  an  appoint  ment  with  Kennedy 
himself  on  this  matter.  Landi; — who  had  known  Dixon  from 
in  the  Senate  with   Kefauver's  committee     informed  the  President, 
that  in  his  opinion,  Dixon  was  not  tit   for  the  position;  Landis  then 
went  on  to  amplify  his  reasons  for  that  opinion.  Kennedy  listened 
patiently  until  Landis  finished,  and  then  lie  called  his  three  appoint- 
ments advisers     Dungan,  O'Donnell,  and   O'Brien     into  the  office. 
The  President  had  J. audi-  repeat   his  accusations  \'<>v  then-  benefit. 
After  the  second  recital,  Kennedy  turned  t<>  one  of  hi-  stall  men  and 
asked  if  what  Landis  said  was  t  rue.  The  accusat  ions  were  substant  ially 
confirmed.  Kennedy  then  asked  why.  in  that   e;l~<-.  w;l^   Dixon  ap- 
pointed. It  was  explained  that  it  was  the  result  <>f  Kefauvers  efforts 
and  a  need  to  placate  the  Tennessee  Senator.  At  that  point,  in  rat 
colorful  language,  Kennedy  exclaimed  that  the  White  House  had  n<> 
obligation  to  Kefauver.  But,  one  adviser  re-ponded,  it  was  just  too 
late  to  make  any  change;  the  commitment  had  been  made,  and    I    I 
broken  hoth  men  would  be  furious.  Then,  whoever  was  appointed  t<» 
the  post  would  surely  have  problems  in  the  future  v.  I  1   Kefa 
committee.  No,  it  just  wasn't  worth  the  trouble.  The  President  was 
assured  that  Dixon  would  l»e  kept  in  line.  That  ended  the  convers 
and  the  advisers  withdrew  leaving  Landis  alone  with  the  President,* 

However,  the  entire  discussion  was  probably  nothing  more  than  a 


«•  It   appears  as  though   t bis  v 
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charade  in  order  to  pacify  Landis.  Ii  gave  the  elderly  adviser  t  ho  feol- 
inir  thai  his  viewpoint  was  being  seriously  considered  in  the  White 
House.80  Kennedy  didn't  have  to  be  told  anything  about  "Rand  Dixon 
because  he  had  known  the  man  from  Ins  work  in  the  Senate.  The  Presi- 
dent was  also  familiar  with  Dixon's  work-  while  counsel  to  Kefauver's 
antimonopoly  subcommittee.  Although  Kennedy  may  have  hesitated  in 
the  selection  because  Dixon  was  a  "product  of  the  very  system"  Ken- 
nedy wanted  to  reform,81  the  political  forces  in  contention  were  too 
si  rong  to  resist  over  such  a  matter. 

After  all,  Kennedy  considered  Dixon  a  loyal  Democrat — even  if  of 
a  different  variety — as  well  as  a  eareer  Government  servant  who  had 
spent  his  entire  professional  career  in  trade  regulation  work.  Landis, 
on  the  other  hand,  was  a  useful  adviser  to  the  President  on  the  ironeral 
direction  oi  the  regulatory  agencies.  But  Landis  was  also  a  very  intense 
man  who  took  his  responsibilities  very  seriously.  All  the  same,  he  was 
not  going  to  make  specific  decisions  for  the  President.32 

Kenneth's  first  two  appointees  to  the  FTC  were  quite  similar  in 
nature  and  outlook:  both  Dixon  and  Maclntyre  were  eareer  Govern- 
ment lawyers  who  had  inched  ahead  in  Government  due  to  their  basic 
competence,  seniority,  well-cultivated  congressional  connections,  and 
their  proven  ability  to  play  by  the  rules  of  the  Washington  political 
game.  On  February  S.  when  they  were  named  to  the  FTC,  Kennedy 
a  No  announced  a  third  FTC  appointee  who  presented  quite  a  contrast 
to  Dixon  and  Maclntyre.  Indeed,  all  that  Philip  Flman  had  in  com- 
mon with  his  future  colleagues  was  a  long  career  in  the  Federal  bureau- 
cracy. Dixon  and  Maclntyre  were  easy-going,  congenial  southerners 
who  were  basically  populist  in  their  orientation  to  monopoly  and  trade 
regulation.  Flman  was  a  proud,  opinionated,  well-educated  easterner 
who  had  not  carefully  assembled  political  support  over  the  years. 

In  fact.  Philip  Flman  was  not  even  a  Democrat;  Kennedy's  third 
selection  for  the  FTP-  was  an  independent  who  would  be  filling  a  seat 
which  could  not.  by  law.  co  to  a  Democrat.  Dixon  and  Maclntyre  had 
been  working  toward  a  Trade  Commission  appointment  for  years: 
Flman.  on  the  other  hand,  hadn't  thought  much  about  the  FTC  until 
a  few  davs  prior  to  his  selection. 

Years  before,  when  he  began  his  Government  career  in  Washington, 
Flman  had  consciously  decided  to  become  a  "career"  Government  law- 
yer as  opposed  to  a  "political"  lawyer:  therefore,  he  consistently 
shunned  all  partisan  political  activities.  However,  following  Kennedy's 
election,  Flman  did  have  an  interest  in  a  particular  Federal  appoint- 
ment, and  he  personallv  set  the  wheels  in  motion  toward  that  end.33 

El  mar  wanted  to  be  Kennedy's  Assistant  Attorney  General  in  charge 
of  the  Office  of  Legal  Counsel  which  has  been  described  as  the  Presi- 
dent'- lawyer's  lawyer.  The  person  who  holds  that  position  generally 
acts  a-  the  Legal  Adviser  to  the  White  House  legal  staff  and  the  At- 
torney General;  he  is  charged  with  the  responsibility  for  writing 
formal  and  informal  opinions  of  t  lie  Attorney  General  as  well  as  draft- 
ing executive  orders  and  other  legal  documents  emanating  from  the 
White  House.  It  is  geneally  agreed  that  the  person  who  assumes  that 
posil  ion  should  be.  above  all  else,  a  highly  competent  legal  practitioner^ 
Flman  thought  his  background  qualified  him  for  the  position. 

Interview  with  O'Donnrll. 
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Educationally  and  culturally,  Elman  was  a  product  of  the  I 
United  State-.  Born  and  raised  in  Paterson,  N.J.,  Elman  first 
the  City  College  of  N«-v.    York  from  which  he  graduated  with   P 
Beta  Kappa  honors  in  L 936  at  the  age  of  18.  Three  years  later, 

secured  his  law  degree  IV Harvard  Law  School  where  he    • 

the  law  review.  His  first  position  upon  graduation  was  law  clerk  to 
Judge  Calvert  Magruder  of  the  U.S.  court  of  appeals  in  Bo 
Elman  then  moved  to  Washington,  where  after  a  brief  interlude  on 
the  staff  of  the  Federal  Communications  Commission  he  became  a 
clerk  to  Just  ice  Felix  Frankfurter  of  the  Supreme  Court.  Frankfurter 
was  known  to  take  a  personal  interest  in  the  career  of  his  clerks; 
Elman  was  no  exception  for  as  long  as  the  Justice  lived. 

After  2  years  with  Frankfurther,  Elman  spent  about  l  year  with 
the  State  Department  before  becoming  an  attorney  in  the  Solicitor 
General's  Office;  in  1946,  he  was  appointed  assistant  to  the  Solicitor 
General — a  position  he  would  hold  for  a  total  of  nearlj  15  years,  I 
that  Federal  office,  Elman  had  a  thorough  exposure  to  a  wide  variety 
of  cases  which  the  Federal  ( rovernment  either  prosecuted  or  defended 
during  the  late  I940's  and  the  I950's.  In  addition  to  cases  concerning 
antitrust  and  the  Federal  regulatory  agencies,  I  man  played  an  im- 
portant rolo  in  many  of  the  landmark  decisjt  civil  rights  which 
were  argued  during  thel  hue  Eisenhower  was  President.  Elman  argued 
many  cases  before  the  Supreme  ( Jourt  on  behalf  of  the  I  Jnited  States  ; 
he  was  recognized  as  an  outstanding  member  of  the  Federal  bar,  and 
his  professional  and  personal  contacts  were  extensn  e. 

Elman  seemed  well-fitted   Tor  the  position  of  Assistant    Attorney 
General  for  the  ( )ffice  of  Legal  ( Jounsel,  and  his  close  ass  screed 

with  his  suggest  ion  thai  he  should  be  put  forward  for  t  he  posit  ion. 

By  the  middle  of  December  1960,  an  impressive  list  of  endorsements 
had  been  compiled  for  thai   position.  Ajnong  his  n  I  -  were  no 

less  than  four  prominenl  jurists:  Justice  Frankfurter;  Chief  Judge 
Simon  E.  Sobeloff,  U.S.  Court  of  Appeals,  Baltimore;  Chief  Judge 
Calvert  Magruder,  U.S.  Courl  of  Appeals  (retired),  Boston;  and 
Judge  Charles  Fahy,  U.S.  Court  of  Appeals,  Washington,  D.C.  [n 
addition  to  this  impressive  array  of  judicial  support,  Elman  had  the 
enthusiastic  endorsement  of  Burke  Marshall  (who  would  shortly  be 
appointed  the  assistant  attorney  general  in  charge  of  the  civil  rights 
division),  Morris  Abram,  Archibald  Cox,  and  Thurgood  Mar-hall. 
Anthony  Lewi-,  who  covered  the  Supreme  Courl  and  the  Jus 
Department  for  the  New  York  Times,  had  known  Elman  for  \ 
and  heartily  endorsed  him. "  The  same  was  true  of  Arthur  Goldberg 
(Kennedy's  Secretary  of  Labor)  and  Philip  Graham,  a  former  law 
school  classmate  at  Harvard  who  was  publisher  of  the  Washii  _ 
Post.36  Although  Elman  had  no  firsthand  contacts  with  the  incom- 
ing Democratic  administration,  his  friends  and  professional  col- 
leagues had  such  access  in  abundance;  a  significant  portion  of  the 
intellectual  leadership  of  the  Democratic  Tarty  assured  that  Elman 
would  receive  careful  consideration  for  appointment  as  one  of  the 
new  Attorney  General's  top  assistants. 

When   Robert   Kennedy   was  selected   by  his  brother,  the    Pi 
dent,  to  become  Attorney  General,  there  was  a  widespread  feeling 
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thai  the  former  would  Deed  to  be  surrounded  by  the  best  Legal  tal- 
ent available.  A-  President  Kennedy  would  later  quip, "]  see  nothing 
wrong  with  giving  Robert  some  legal  experience  as  Attorney  Gen- 
eral before  i  i  it  to  practice  law."  :  Robert  Kennedy's  orienta- 
tion bad  been  largely  political  rather  than  legal.  To  many,  Elman 
seemed  to  perfectly  lit  one  of  the  new  Attorney  General's  needs. 

In  late  December  I960,  Elman  was  personally  interviewed  by  Rob- 
ert Kennedy.  II'  Kennedy  had  been  briefed  beforehand  on  Elman, 
it  was  not  apparent  from  the  interview.  Kennedy,  whom  Elman  re- 
membered as  being  ill  at  ease,  asked  such  questions  as  which  law 
school  Elman  had  attended  (  R.F.K,  was  a  graduate  of  Virginia)  and 
whether  he  had  gotten  good  grades.  Elman,  who  had  graduated  from 
law  school  22  years  earlier,  found  the  interview  rather  cursory  and 
unusual.  No  commitment  was  given.  At  the  same  time  as  he  became 
aware  that  an  FBI  investigation  was  being  conducted  on  his  back- 
ground, Elman  was  informally  advised  by  Eisenhower's  Solicitor 
General,  Lee  Rankin,  that  it  was  all  but  certain  that  Elman  would 
receive  the  appointment;  Rankin  suggested  that  Elman  concentrate 
his  energies  in  the  Office  of  Legal  Counsel  rather  than  the  work  of 
the  Solicitor  General  in  preparation  for  his  new  duties.  Elman  also 
heard  that  Robert  Kennedy  had  discussed  the  matter  with  Eisenhow- 
er's Attorney  General,  William  Rogers.  People  began  to  congratulate 
Elman  on  his  prospective  appointment,  and  he  looked  forwoard  to  as- 
suming his  new  duties. 

But  the  appointment  never  materialized.  On  January  2P>.  Elman 
was  surprised  to  read  in  the  newspapers  that  a  man  named  Nicholas 
de  B.  Katzenbach  had  been  selected  for  the  Office  of  Legal  Counsel. 
Following  the  announcement,  a  second  interview  with  Robert  Ken- 
nedy occurred.  Kennedy  wanted  to  know  what  Elman's  future  plans 
were:  was  he  interested  in  remaining  in  the  Government  service? 
Elman,  a  veteran  of  nearly  20  years  of  that  and  nothing  else,  said  he 
thought  he  would  like  to  remain.  It  was  Kennedy  who  then  wondered 
whether  Elman  might  be  interested  in  an  appointment  to  a  regula- 
tory agency.  Elman  responded  affirmatively,  and — after  further  ques- 
tioning— indicated  that  he  felt  he  was  qualified  in  either  trade  or 
labor  mailers.  Once  again,  no  commitment  was  given  but  a  clear 
impression  was  left  that  Elman's  expertise  would  be  used  by  the  new 
administration.89 

Elman's  next  contact  concerning  a  Federal  appointment  did  not 
come  from  the  White  House  patronage  stall',  but  from  the  Attorney 
General's  office.  John  Seigenthaler,  an  aide  to  Robert  Kennedy,  called 
Elman  to  discuss  a  possible  appointment  to  the  National  Labor  Re- 
lations Board.  Seigenthaler  told  Elman  that  there  was  a  member  of 
the  NX/RB  whom  the  administration  was  attempting  to  convince  to 
i:  the  efforts  would  probably  be  successful,  and  an  opening  would 
be  available  within  a  few  weeks.  Tn  the  course  of  the  conversation, 
Seigenthaler  mentioned  something  to  the  effect  that  it  was  unfortunate 
that  Elman  was  not  a  Republican  for  there  was  an  immediate  need 
for  a  person  of  his  qualifications  to  fill  a  "Republican  seat"  on  the 
Trade  Commission.  Elman  responded  that  while  he  was  not  a  Repub- 
lican,  he  was  not  a  Democrat,  either.  Seigenthaler — who  assumed  that 

~r.ni  A.u.T  fed.),  'The  Kennedy  Wit,"  p.  104,  The  statement  was  made  on  Jan.  21,  1961. 
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171 

anyone  who  had  been  seriously  considered   for  appointment   I 
Office  of  Legal  Counsel  would  be  a  Democrat     was  amazed  to 
(hat  Elman  was  an  independent.  Seigenthaler  inquired  whether  the 
White  House  wasaware  of  the  fact  I  bat  Elman  had  no  partisan,  politi- 
cal affiliation.  It  was  Elman's  turn  to  assume  thai  the  President^ 
had  uncovered  thai    fad    in  their  investigation  of  his  background 
Seigenthaler  then  called  Dungan  at  the  White  House.4 

Tne  same  afternoon,  Elman  received  a  phone  call  from  Dungan  who 
carefully  questioned  him  concerning  his  pasl  political  activities;  I. 
man  replied  that  he  had  once  made  a  small  contribution  to  a  Republican 
candidate  for  ( rovernorof  Maryland,  and  t  ha1  his  wife  was  marginally 
active  in  Democratic  politics  in  that  State.  Other  than  that.  Elman 
had  availed  himself  of  a  system  in  Maryland  where  a  person  could1 
decline  to  declare  a  preference  for  any  party;  as  such,  Elman  was 
tagged  a  "decline"  on  election  day.  ami  he  never  voted  in  a  primary. 
After  securing  this  information.  Dungan  indicated  that  he  would 
discuss  the  matter  of  the  FT( !  with  the  Presidenl  and  he  back  in  touch. 
Within  an  hour.  Dungan  called  hack  and  informed  Elman  that  the 
President  wished  to  oiler  him  an  appointment  to  the  FTC  as  an 
independent.  Elman  accepted.11  From  Elman's  viewpoint,  it  all  hap- 
pened effortlessly. 

In  fact,  it  had  been  much  more  difficull  than  appearances  suggested. 
Seigenthaler's  call  implied  thai  Elman's  consideration  for  the  FTC 
amounted  to  an  accident.  In  fact.  Elman  had  been  under  consideration 
for  the  FTC  for  some  time  prior  to  the  flurry  of  telephone  calls.48 
Indeed.  James  Landis — whose  role  in  specific  selections  was  quite 
minimal — later  recalled  that  Dungan  originally  had  the  "brighl  idea" 
of  appointing  Elman  to  the  FTC.  and  that  Landis  had  been  umos1 
enthusiastic  in  supporting  it".43  There  were,  however,  definite  prob- 
lems within  the  White  House  stall'  over  appointing  Elman  to  any 
Federal  position.44 

In  the  first  place,  Elman  had  no  personal  connection  with  either 
the  Kennedy  campaign  or  the  Democratic  Party;  what  political  sup- 
port he  did  have  came  from  intellectuals  within  the  party.  Tl  ere  was 
also  a  problem  with  his  outspoken  personality,  and  a  feeling  on 
the  part  of  some  that  Elman  was  a  wild-eyed  radical;  the  Kennedy 
staff — which  had  both  liberal  and  conservative  components  divided 
on  the  question.  Two  former  assistants  to  Shriver,  Farmer  and  Yar- 
molinski,  had  actively  supported  Elman's  -election,  but  they  were 
viewed   by   some    insiders   a-  out  la  icier-.    Essentially,   there    were   two 

reasons  why  Elman  managed  to  secure  the  FTC  appointment. 

First,  Ralph  Dungan  and  others  were  uneasy  with  the  appointment 
of  Dixon  and  Maclntyre,  and  anxious  to  counterbalance  those  selec- 
tions with  someone  of  a  more  liberal  oriental  ion.  I  Kingan  had  to  press 
hard  for  Elman's  selecl  ion  to  t he  FT(  .'  1  )ungan,  however,  was  aided 
immensely  by  the  fact  that  the  opening  was,  after  all.  unavailable  for 
a  Democratic  appointee;  the  administration  could  either  selecl  a 
Republican  or  a  liberal  independent  such  as  Elman.  Dungan's  sup- 
port was  important,  but  Attorney  General  Kennedy  also  in; 

4,1  Interview  with  Elman;  John  Seigenthaler  i"  Victor  n    Kramer.  No*    I 
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Elman's  appointment:  He  was  convinced  that  Elman  possessed 
intelligence,  independence,  and  integrity,  and  Robert  Kennedy  per- 
sonally communicated  his  judgment  both  to  Dungan  and  the  Presi- 
dent 

Within  S  weeks  of  his  inauguration,  President  Kennedy  named  a 
rather  improbable  trio  of  appointments  to  the  Trade  Commission.4' 
NVii  on.  Maclntyre,  nor  Elman  had  any  clear  identification 

with  the  Kennedy  administration.  Because  of  his  background  and 
orientation,  Elman  considered  himself  to  be  the  White  I  loose  man 
at  the  agency  ;  M  doe  to  the  difficulty  in  his  selection,  it  is  obvious 
that  only  part  of  the  White  House  stall'  would  agree  with  snch  a 
characterization.  But  enough  of  it  did  so  as  to  load  Elman  to  reach 
t  hat  conclusion. 

Within  a  short  time  of  his  selection,  but  before  the  public  announce- 
ment. Elman  contacted  Dixon  to  set  up  a  time  when  they  could  dis- 
co— the  future  direction  of  the  Commission.  It  was  the  first  news 
I  l  -i  had  received  of  Elman's  selection;  as  the  new  FTC  Chairman 
would  later  state,  "I  had  nothing  to  do  with  Mr.  Elman.  T  don't  know 
where  he  came  from."  '• '  I  >ixon  promised  to  speak  with  Elman  but  did 
nor  do  so  for  nearly  2  weeks. 

Elman,  anxious  to  become  involved  in  his  new  duties,  then  indicated 
to  Dixon  that  he  had  a  very  good  man  to  recommend  for  the  key 
on  of  FTC  Genera]  Counsel.  Dixon  told  Elman  in  rather  clear 
terms  that  he  needn't  bother  suggesting  him:  that  position  had  been 
tilled  by  direction  of  tin1  White  I  loose,  and  that  was  that.  James  McL 
Henderson  would  be  named  the  new  General  Counsel  of  the  Trade 
Commission.'  (On  May  3,  within  a  few  weeks  of  Dixon's  swearing  in 
as  (  hairman.  the  Grade  14  attorney  was  elevated  to  the  top  level  legal 
•  <>n  in  the  agency.51)  Even  before  Elman  was  sworn  in.  it  was 
becoming  apparent  that.  Dixon  was  not  going  to  pay  serious  con- 
sideration to  Elman's  views.  The  situation  would  worsen,  and  never 
any  better. 

While  Everette  Maclntyre  waited  for  the  Secrest  term  to  expire, 
Dixon  and  Elman  had  their  hearings  in  the  Senate.  Dixon  had  already 
submitted  to  the  Senate  committee  a  statement  of  his  assets  which 
demonstrated  that  he  was  not  a  wealthy  man:  he  owned  his  home,  two 
a  1952  Buick  and  a  1956  Chevy — several  lots  in  Maryland  and 
Mississippi,  and  a  modest  checking  account.52 

1 1 ixon  expected  his  hearing  to  be  cordial  and  summary.  After  all,  he 
considered  himself  to  be  one  of  their  own.  having  worked  on  the 
Senate  staff  for  !  years.  \\\  addition,  he  had  met  individually  with 
every  member  of  the  Senate  panel  before  the  hearing;  at  least  one 
Senator  made  very  specific  inquiries  concerning  the  staff  changes 
Dixon  had  in  mind  once  lie  assumed  the  chairmanship.53  But  the 
public  questioning  was  far  more  extended  than  Dixon  had  expected; 
lii-  hearing  la-ted  for  several  hours  and  spanned  2  days.  Senator  Norris 
Cotton.    Republican    from   New   J  lamp-hire,  questioned  Dixon  very 

•"  Jol  D  >i'  renthaler  to  Victor  II.  Krnnirr.  Nov.  19,  107.°,. 

•  ■  v  ,.  J    r    Timet    Feb.  8,  1961,  p.  19. 

4    Interview  with  Elman  :  interview  with  Duncan. 

■  Stewart  interview  with  Dixon.  Ang.  7,  1068,  p.  10.  JFKL. 
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closely  concerning  his  regulatory  ph  j  and  the  relationship  he 

expected  to  maintain  with  the  White  House,  ('"nun  also  had  a 
specific  interest  in  the  future  of  two  FT( !  bureau  chiefs.     A  fi   • 
dodging,  Dixon  stated  his  prospective  poliej  in  regard  to  the  v. 
House  quite  clearly : 

n  is  my  intention  to  keep  [the  President]  fully  advised  of  whal   f  thin 
be  done  to  make  these  agencies  more  meaningful  to  carry  out  their    i 
responsibility.  I  d<>  so  Intend  to  keep  trim  Informed. 

Upon    further  questioning  by   Cotton,    D  licated   that    he 

would   keep  the   President    informed   before  significant    action 
taken.55  The  response  did  not  i  ?ho  continued  his 

interrogation.  Cotton  was  concerned  about    Dixon's  attitudi    toward 
industrywide  regulation  as  distingui  idividual  pr< 

of  alleged  violations  of  the  law;  in  order  words,  was  the  p  i 
the  FTC  to  prevent,  punish,  and  stop  wrongdoing  pilatc 

business  practices  on  a  broader  scale?  A.bou1  all  that   Dixon  said  in 
response  was  that  he  favored  both  appi 
the  response  irritated  the  Senator  f;    m  N  lire  : 

I  wonder  if  you  realize  the  significance  of  what  you  just  said.  I  much 

predisposed  in  your  favor.  I  like  you,  I  like  your  appei  ranee,  bul   I  am  bound 
to  say  to  you  thai  even  though  I  came  id  here  absolut< 

your  confirmation,  I  regard  what  yon  have  jus!  said  as  an  extri  serous 

doctrine,  something  thai  I  fear  in  this  Government. 

Within  a  few  minutes,  Cotton  had  left  the  hearing  room  in  ai 
Dixon  found  the  whole  thing  quite  unusual.  At 
hearing,  Dixon — who  was  quite  sensitive  about  his  relationship 
the  ( Jongress  —was  moved  to  comment : 

I  don't  know  how  this  misunderstanding  came  about  between  Senator  Cotton 
and  myself,  bul  I  notice  he  is  gone.  For  the  record,  I  would  certainly  like  to 
state  that  the  PTC  does  nol  do  a  regulatory  function  In  the  sense  of  a  public 
utility  agency.  It  is  an  enforcenu  y  primarily,  and  that  Is  what  the  law 

created  it  for.w 

Two  days  later,  on  March  i(:.  Dixon  was  confirmed  unanimously 
a  fret-  a  few  minutes  of  laudatory  remarks  by  hi-  .  5 

tor  Estes  Kefauver. 

Philip  Elman's  selection  for  the  FTC  was  hardly  the  most      i 
shattering  event    in  the  first    few  bustling  months  of  the  Kennedy 
administration.  Elman,  however,  was  taking  himself  very 
because  he  sensed  that  he  was  uow  part  of  a  new  era  i  f  reform; 
as  far  as  the  Senate  was  concerned,  he  was  just  another,  • 
significant  appointment   requiring  approval.58  There  was  only  one 
thing  about   Elman  which  provoked  >n  at  all: 

independent,  and  he  was  being  appointed  a  seat  whi  lably  be- 

longed to  a  Republican. 

Chairman  Warren  Magnuson  of  the  Senate  Commerce  Comm 
surely  remembered  the  anguished  objections  of  his  co] 
liimsel f  to  the  way  in  which  Eisenhower  had  filled  "I  democrat 
on  the  regulatory  agencies  with  southerners  and  Democrat  \'<>v  Eisen- 
hower types.  Nov.    Kennedy  was  doing  much  the  same 
the  FTC.  Magnuson  was  uot  pleased,  and  Elman's  hearing  was  de- 

M  Dixon  Senate  bearing,  Mar.  14,  1961,  p  25. 
b  Ibid.,  Mar.  15,  1961,  p.  35. 
M  Ibid.,  pp.  4L'    13. 

[bid.,  p.  44. 
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laved  for  several  creeks.  When  the  hearing  was  finally  held,  there 
was  really  only  one  issue:  what  did  the  law  require  in  the  way  of 
minority  representation  on  a  regulatory  agency  \ 

Could  the  President  appoint  three  Democrats  and  two  Independents 
and  no  Republicans?  It  was  an  old  issue  which  had  never  been  re- 
solved. In  addition,  the  usual  questions  were  asked.  Would  Khnan 
serve  the  enf  ire  -1 2  years  remaining  in  the  Tail  term  \  Would  Elman 
work  toward  relieving  the  "regulatory  lag"  at  the  agency?  And  so  on. 
But  Elman  made  it  clear  thai  he  would  consider  Ins  responsibilities  in 
much  the  same  way  as  a  judge  as  far  as  contacts  from  outside  the 
Commission  were  concerned.  Khnan  distinguished  between  congres- 
sional contacts  "as  to  the  status  of  a  matter  and  inquiries  which  may 
have  the  effect,  although  perhaps  not  intended,  of  influencing  the 
judgment  of  tin4  Commission  on  a  matter  which  is  before  it  in  its  quasi- 
judicial  capacity."  In  that  connection,  Elman  believed  that  a  Com- 
missioner should  have  the.  "same  ethical  and  moral  standards"  which 
governed  the  judiciary.00 

Elman's  hearing  was  held  on  March  22.  But,  his  nomination  was  not 
reported  oul  of  committee  for  several  weeks,  perhaps  as  a  further  in- 
dicat  ion  of  dissatisfaction  over  the  appointment  of  an  Independent  to 
a  "Republican  seat".  Finally,  on  April  19,  the  Senate  confirmed  Elman 
without  objection  and  he  took  his  seat  2  days  later. 

1  Jack  on  February  0, 1961,  Everette  Maclntyre  had  written  the  Pres- 
ident stating  that  words  simply  could  not  express  his  "deep  apprecia- 
tion and  gratitude"  for  the  announcement  of  his  appointment  to  the 
next  Trade  Commission  opening.61  Although  Commissioner  Secrest's 
term  would  not  expire  until  September,  no  law  prevented  President 
Kennedy  from  immediately  submitting  the  Maclntyre  nomination  to 
the  Senate  for  confirmat ion.  But  there  was  a  certain  etiquette  involved 
which  delayed  that  submission. 

Although  an  Eisenhower  appointee,  Secrest  was  a  loyal  Democrat 
who  had  served  a  number  of  terms  in  Congress.  The  early  announce- 
ment of  Maclntyre's  selection  was  sufficiently  unusual  without  sending 
his  name  to  the  Senate  7  months  before  the  seat  would  be  available.  Be- 
tween February  and  May.  Maelntyre  was  the  subject  of  an  FBI 
investigation : 

The  [FBI]  agent  assigned  to  the  Hill  talked  to  many  i>eo])le  there.  An  agent 
attached  to  the  executive  branch  talked  to  people  at  the  FTC.  Two  agents  checked 
in  North  Carolina,  contacting  childhood  schoolmates  as  well  as  people  at  the  Uni- 
versity of  North  Carolina.  An  agent  combed  through  northern  Virginia  and  talked 
to  my  neighbors.  They  also  checked  people  in  Staunton,  Va.,  because  I  owned  a 
farm  in  the  Shenandoah  Valley.*2 

The  investigation  into  Maclntyre's  background  was  not  unusual  in 
it-  thoroughness;  rather,  it  was  a  routine  FBI  check. 

What  was  rather  astonishing  was  the  fact  that  Maclntyre's  selec- 
tion had  been  announced  even  before  his  FBI  full  field  check  had  been 
commenced.  The  nominee  finally  received  his  security  clearance  on 
April  27,  L961,  and  his  name  was  sent  to  the  Senate*  shortly  there- 
after.' 


■.  with  Elman. 
*  Elman  Senate  bearing,  1961,  pp.  60  61. 
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Even  then,  the  Senate  hardly  considered  thi   M     I    I    renomb 
as  pressing  business;  another  2  months  lapsed  I  hearing 

scheduled  for  July  26,  L961.  On  that  date,  the  committee  onlj 
enough  time  for  ftaclntyre's  principal  sponsor,  Wrhj   t  Pal 
speak  briefly  on  the  nominee's  behalf  Representative  Patmai 
terized  ftfaclntyre  as  a  man  "well  versed  in  antitrust  law,  with  I 
experience  in  its  application,  with  sound  judgment  in  its  interpreta- 
tion, and  sympathetic  to  its  enforcement  committee  then  ad- 
journed promising  to  resume  consideration  of  the  nomination  in  5 
days.  Finally,  on  August   1.  Maclntyre  testified  before  the  Senate 
panel. 

Patman's  statement  took  longer  than  Maclntyre's  questioning.   I 
nominee  was  asked  exactly  !  quest  ions :  What  part  v  was  he  a  member 
of?  When  would  lie  take  office?  Did  he  believe  that  the  FT< 
"arm  of  Congress"  ?  Did  he  object  to  onal  inquiry 

ing  the  status  of  n  matter  before  the  FTt '  \  The  hearing  then  ended, 
and  Maclntyre  was  confirmed  by  unanimous  consent  the  following 
day. 

Nearly  18  months  passed  before  President    Eisenhower  had  been 
able  to  name  3  members  of  the  Trade  Commission;  circumstanc< 
lowed  President  Kennedy  to  appoint  ."»  com]  srs  within  only  7 

months.  When  Everette  Maclntyre  took-  his  seat   on  Septemb 
1961,  Kennedy  had  replaced  3  of  th  nhower-appointed  C 

missioners  of  the  FTC. 

Edward  K.  Mills — who  had  first  been  nominated  to  the  Ft  I  . 
the  FTC  and  never  confirmed  by  the  Senate  for  either  comn 
didn't  even  wait  for  his  successor,  Philip  Elman,  to  he  confirmed.  <  m 
March  1.  lie  left  the  Commission  to  return  to  his  law  practice  b 
Jersey,  doubtless  relieved  that  his  odyssey  in  the  Federal  regul 
agencies  had  come  to  an  end.  Fail  Kintner,  Eisenhower's  last    FTC 
( Chairman,  had  also  experienced  a  certain  degree  of  uncertainty.   N 
completing  approximately  22  months  in  the  chairmanship,  K 
was  ready  to  relinquish  his  duties  to  Paul  Rand  Dixon  in  late  M 
1961.  Kintner  had  been  in  Washington  continually  since  L948,  and  he 
was  not  about  to  return  to  his  nat  ive  Indiana. 

Kintner  joined  the  12-member  law  firm  of  Berge,  Fox  X  A 
prepared  to  t  ransform  hi-  established  reputation  into  sful  prac- 

tice in  antitrust  and  trade  regulation.  But  it  J  oing  to  he  all 

that  easy.  In  i  he  first  place,  there  was  the  question  of  confli  I 
est:  Commissioner  Elman  tool;  the  unyielding  position  that  Ki 
would  he  disqualified  from  pract  ice  before  the  FTC  on  any  outstand- 
ing order  which  meant  just  about  everything.  Faced  with  that  situa- 
tion, Kintner  turned  to  trade  ass  -  which  he  represented  for  a 
period  of  tin 

But  his  practice  thrived,  mid  soon  he  was  able  t< 
flict-of-interest  disability.  Within  12  »f  his  depart  i  the 

FT< \  Kintner'-  law  firm-  -A rent.  I'n\.  Kintner.  Plotkin  X:  Kahi. 
came  the  second  largest  firm  in  Washington  with  ;i  total  of  well 
let)  lawyer-.  Kintner's  practice  was  devoted  largely  t<>  antitrust  and 
trade  regulat  ion  matters. 


M  Maclntyre  Senate  hearing,  July  2fi,  1961,  p.  2. 
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Kintners  case,  of  course,  is  the  except  ion  :  Dot  all  former  FT( !  Com- 
missioners    who  are  lawyers — do  so  well  in  private  practice.  But  serv- 
on  a   regulatory  agency  can — as  Kintner's  later  career  demon- 
strated  -lead  i<>  a  lucrative  law  practice  in  Washington,  D.C.  It  is 

more  unusual  when  a  term  on  an  independent  commission  is  followed 
by  fled  ion  to  public  office;  many  have  tried,  hut  few  have  made  it. 
One  who  did  was  Commissioner  Robert  Secresl  of  Ohio.  Following  his 
replacement  by  Maclntyre,  Secresl  had  first  accepted  appointment  by 
Governor  Michael  DiSalle  as  director  of  commerce  I'm-  the  State  of 
Ohio.  lint,  prior  to  his  appointment  to  the  FTC  in  1954,  the  Democrat 
Secresl  had  demonstrated  an  uncanny  ability  to  he  repeatedly  elected 
toCo   _     3S  in  a  district  which  was  largely  Republican. 

In  L962,  he  resisted  attempts  to  have  him  once  again  enter  that  con- 
gressional race.  Imt  the  Democratic  candidate  developed  an  ulcer  and 
withdraw  from  the  contest  ;  just  2  months  before  the  election.  Secrest 
finally  agreed  to  accept  the  Democratic  nomination.  In  November 
1962,  after  an  absence  of  about  8  years,  he  was  elected  to  Congress 
with  a  12,000  vote  plurality.  Secrest  was  reelected  in  1964,  but  was 
then  defeated  ii  years  later  due  to  a  reapportionment  of  the  district. 
Shortly  thereafter,  Secrest  was  elected  to  the  Ohio  State  Senate  where 
rves  at  the  present  time.  ( )f  the  51  Commissioners  of  the  FTC  and 
F( '( '  between  1953  and  L973,  Secrest  is  the  only  one  who  later  won 
election  to  high  public  office.  It  was  a  result  of  factors  other  than  his 
regulatory  agency  service:  Secrest  found  his  term  on  the  FTC  to  be 
of  minimal  impact  on  his  election  victory.07 

When  Secrest  loft  the  agency,  the  Trade  Commission — for  the  first 
and  only  time  in  its  history — had  a  majority  of  its  members  from  the 
stall'.  Paul  Kami  Dixon.  Everette  Maclntyre  and  a  holdover  Eisen- 
hower appointee.  William  C.  Kern,  had  all  served  as  members  of  the 
FTC  staff  prior  to  their  appointment  to  the  Commission.  How  long 
that  unique  composition  would  last  was  another  matter  :  Commissioner 
Kern's  7  year  term  was  due  to  expire  in  September  196:2,  and  it  was 
doubtful  that  President  Kennedy  would  reappoint  an  Eisenhower- 
ted  Democrat  to  the  Commission. 


Secresl  Written  Resp< 


(  'n  \i'i  i.i:    Tw  i  i  \  i 

The  Replacement  of  Eisenhower's  Democrats 

i  L962) 

"No  amount  of  reorganization  or  new  procedures  can  be  ••' 
substitute  for.  high  quality  personnel  In  cl 

other  single  step  can  accomplish  as  much."     Preside  If/,  April  13, 

1961.1 

In  the  early  L960's,  the  V  \( '  regularly  met  al  10  a.m.  on  -\  ery  'I 
day  and  every  Thursday  to  conduct  official  business.  At  I 
each   commissioner     in   order   of   seniority     would    pn  com- 

mendations from  the  staff  for  Commission  act  .  Then  would  be  a 
second  to  the  motion,  a  word  one  way  or  another  and  the  members 
would  vote:  on  smooth  day-,  the  ( iommission  ran  on  a  consensus  model 
with  a  heavy  reliance  on  -tail  recommendations.  Of  course,  much  of 
the  business  was  routine  and  much  of  it  was  of  a  preliminary  nature: 
therefore,  such  matter-  could  be  handled  quite  casually.  D 
was  limited :  argument,  when  it  occurred,  eon  Id  be  simply  cut  off  by  a 
vote.  Typically,  tlu1  meeting  would  be  over  in  time  for  lunch;  rarely, 
did  the  sessions  last  beyond  1 1  :  \->  a.m. 

It  was  a  perfect   schedule  for  Commissioner  William   C.   Kern, 
who  had  been  appointed  1>\   President   Eisenhower  in  L955.  Th 
year-old  Kern  resided  in  Charlottesville,  Ya..  which  was  sufficiently 
distant  from  Washington  so  as  to  require  him  to  maintain  an  apart- 
ment in  town  for  the  few  days  he  was  there  during  the  week.  Kern 
commuted  to  Washington  on   Monday  night,  attended  commis 
meetings,  lunched  and  dined  at  one  of  his  clubs,  and  was  back  in 
Charlottesville  in  time  for  dinner  Thursday  evening.  11  •  did  belong 
to  the  best  clubs  (Metropolitan  and  Chevy  Chase),  and  his  family 
had  a  long  political  tradition  in  the  Democratic  party:  ' 
powerful  senator  from  Indiana,  had  been  William  Jem  .  an*- 

runninir  mate  in  1908 ;  his  brother  was  for  many 
the  U.S.  Tax  ( Jourt.  The  well-read  and  well-educated  Kem  ■  ■■  >nsidered 
himself  to  he  a  member  of  the  landed  gent  ry.  I  lut  Kern  could  be  i 
vitriolic  particularly  following  lunch.  One  comi 
with  him  characterized  him  as  a  "frustrated,  py,  hitter  man": 

another   remembered   that    he    was   "very    sensitive"  n    to 

imagined  slights  and  insults. 

All  agreed  that  he  had  served  ably  as  a  mi  FTC!    legal 

staff  from  1941  to  1955,  and  that  the  experience 
considerable  assistance  to  his  colleagues  during  the  time  I 
Commissioner.  But  by   196£,  it    was  equally  apparent   that   Kern's 

*John  p.  Kennedy,  "Message  Prom  thi 
Regulatory   Agencies   of   Our   Government."    April    i 
Reorganisation  Plans  1   and  2  of  1961.  Comna 
House  of  Representatives    -  June  15. 1061 
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drinking  had  affected  his  abilil y  and  thai  hia  interest  in  his  work  was 
something  Less  I  nan  inter 

However,  Kern  was  very  interested  in  reappointment  by  President 
Kennedy  to  another  7-year  term;  toward  that  end,  Kith  mobilized 
a  political  campaign  in  his  own  behalf.  By  February  1962 — some  7 
months  before  the  expiration  of  his  term — Kern  had  the  endorse- 
ment of  the  Indianapolis  Bar  Association,  the  National  Pood  Brok- 
iation,  the  National  Candy  Wholesalers  Association  and  the 
Indiana  1  dairymen's  Association.' 
In  1955,  when  he  was  first  appointed  by  Eisenhower  to  the  Com- 

on,  it  was  due  in  part  to  the  support  of  Indiana's  Republican 
senators;  in  L962,  Kern  turned  to  the  Democrats  in  that  State  for 
their  help.  Wit  h  his  social  and  political  connections,  it  was  a  relatively 
eas}  matter  to  secure  the  endorsement  of  Senator  Vance  Hartke  and 

.il  other  Indiana  Democratic  Congressmen.  The  Indiana  State 
Democratic  Chairman  supported  him,  as  did  the  Democratic  Governor 

at  State.1  Kern  generated  a  considerable  amount  of  support:  the 
degree  of  commitment  of  that  sponsorship  is.  of  course,  another  matter. 
As  far  as  reappointment,  Kern  had  a  number  of  things  going  against 
him.  First.  Democratic  party  Leaders  had.  not  forgotten  the  circum- 
stances of  his  initial  appointment  :  through  the  efforts  of  FTC  Chair- 
man Ilowrey.  Kern  had  been  selected  by  Eisenhower  to  replace  a 
highly  respected  member  of  the  Democratic  party,  Truman-appointee 
James  M.  Mead,  who  had  been  a  Representative  and  Senator  from 
New  York.  The  fact  that  Kern  was  willing  to  accept  appointment 
under  such  circumstances  infuriated  many  Democrats  at  the  time.  In 
addition.  Democrats  are  rarely  satisfied  with  members  of  their  own 
party  who  are  selected  by  Republican  presidents:  the  converse  is 
equally  true.  This  was  a  Democratic  opening,  and  it  was  natural  for 
President  Kennedy  to  believe  that  he  could  locate  a  Democrat  without 
Eisenhower's  assistance.  By  the  time  of  Kern's  campaign  for  reap- 
pointment, White  House  adviser  Ralph  Dungan  had  a  new  assistant. 
Dan  Fenn,  who  was  actively  compiling  lists  of  qualified  persons  for 
Federal  appointment.  Kern  was  interviewed  at  the  YYnite  House,  but 
lie  -pent  much  of  the  time  discussing  his  various  efforts  on  behalf  of 
the  Democratic  party  which  included  financial  contributions.  It  was 
hardly  the  type  of.  discussion  by  an  Eisenhower  appointee  which 
would  be  considered  impressive.5 

FTC  Chairman  Rand  Dixon  was  consulted  reofardiinz  the  Kern 
reappointment  by  White  House  Assistant  Dan  Fenn.6  However,  any- 
one who  was  familiar  with  the  Commission  knew  that  Dixon  and 
Kern  did  not  gel  along.  Dixon  surely  was  also  fully  aware  of 
Kern's  working  habits.  All  the  same.  Dixon  knew  that  it  was  an  un- 
wise and  even  stupid  course  for  a  chairman  to  actively  oppose 
the  renomination  of  one  of  his  colleagues;  if  he  had  done  so  and  if 
Kern  had  been  reappointed,  it  would  only  strain  the  already  quite 
Strained  relationship  between  the  two  men.  Of  course,  the  Kennedy 

e   Information   concerning  Commissioner  Kern   is   taken   from   interviews  with   six 
Comm  bo  Rprved   with   him:   most   ..f  that   information   was  given  off-the-reeord. 

JI'KL.  Name  File.  "Kern  U-Z''.  box  1461. 

*  Hank-  el  al.  t.,  John  Bailey,  April  :>,.  1062  :  J.  Manfred  Core  (Indiana  State  Democratic 
Chairman)  to  Lawrence  O'Brien,  April  4.  1902  (indicating  that  Governor  Welch  had  been 
contacted).  Copies  ol  both  documents  wore  provided  to  the  authors  by  Commissioner 
Kern  s  daughter,  Mary  Florence  Kern  Brown. 

1  Interview  with  Fenn. 

*  Interview  with  Fenn. 
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White  House  did  not  seek  the  opinion  of  the  other  remaining    I 
hower  appointee,   Sigurd    Ajiderson.    During   the    Kenna 
dency,  Ajiderson   felt    like   lie   was   in   a    foreign  countr  only 

visit  in  those  years  to  the   White   Hon--   was    l'<>\-  the  Pi 
funeral  in  1963.1  Commissioner  Maclntyre,  who  had   known   I 
for  many  years,  also  was  not  consulted.   Ihe  only  othei  membei  • 
FTC  who  was  contacted  by  the  White   House  on  thia  matter 
Philip  Elman.  Khnan  indicated  to  Ralph  1  mngan  that,  nion, 

Kern  was  no  longer  a  vigorous  member  of  the  Commission  whal 
his  previous  ability  mighl  h:i\  e  b 

Apparently,  there  uever  was  anj  serio  deration  given  to 

reappointment  of  Kern,  although  there  was  an  active  campaign  \ 
on  his  behalf.10  By  the  early  pari  of  1962,  Commissioner  Elman  was 
reliably  advised  that    Kern  would  not   be  reappointed   by   Kennedy. 
Others  were  obviously  in  possession  of  the  same  information:  Cam- 
paigns, inside  and  outside  the  agency,  were  organized  by  other  c  i 
dates.  The  Kennedy  talent  hank  was  searched,  and  recommendat 
were  received  from  various  sources  including  Commissioner  Elman. 
At  least  several  persons  were  interviewed  at  the  White  House  for  the 
7-year  term  on  the  FTC.11  By  Midsummer  L962,  there  were  several 
serious  candidates  who  had  a  good  chance  of  being  selected  had  a 
political  necessity  not  intervened,  suddenly  toppling  all  hopes. 

dust  before  Kern's  term  expired.  Commissioner  Ajiderson  began  to 
hear  rumors  that  the  administration  was  about  to  nan  olored 

man"  to  the  FT( !  —an  agency  which  had  one  of  t  he  si  rongest  Southern 
backgrounds"  of  any  in  Washington.15  Then,  on  September  25,  L962, 
.V.  Leon  Higginbotham,  Jr.  of  Philadelphia  was  nominated  by  I ' 
dent  Kennedy  to  be  the  first  black  Commissioner  m  the  history  - 
Federal  regulatory  agencies.  The  nomination  came  as  a  complete  sur- 
prise. Chairman  Dixon  received  the  new-  from  his  wife  who  heard  it 
reported  over  the  radio.1  No  one.  however,  was  more  shocked  and  dis- 
appointed than  Commissioner  Kern.  It  was  one  tiling  t«>  be  replaced, 
and  quite  another  to  he  replaced  by  a  b  Hie  day  he  heard  the 

announcement,  the  aristocratic  Kern  left  the  agency  and  instructed 
his  secretary  to  pack  everything  up  and  ship  it  to  him  in  Virginia.14 
Kern  left  nothing  instructive  for  his  successor,  and  never  congratu- 
lated him.18  Kern  also  never  again  stepped  foot  inside  the  FTC:  lie 
retired  to  his  home  in  Charlottesville  where  he  lived  until  hi-  death  in 
L967. 

Unlike  so  many  others,  A.  Leon  II  ham  had  not  been  ii 

ested  in  an  appointment  to  the  FTC;  he  did  not  feel  thai  the  ag 
was  on  1  he  cutting  •'<  lire  of  society,  or  that   it  afforded  him  an  op 
t  unity  for  a  maximal  contribution  <>n  behalf  of  black  people,  Higgin- 
botham hesitated   when   he   was  first   offered  the  appointment,  and 
requested  time  to  think  about  it.1.  In  fact,  Higginbotham  would 
been  much  happier  with  the  long  rumored  nomination  to  a  vacant 


7  I nterview  wit b  Anderson. 

8  Interview  with  M.ielnt  J  re. 
'•'  Interview  wit  h  Elman. 

>°  Interview  with  I'enn. 
1    I nterview  wit li  Elman. 
-  interview  with  Anderson  :  FDC  B  p.  11, 

I  ■  I  nterview  with  Bigginbotham. 

II  <  'nnfulent  i;il  BOUrce. 
Intrrview  with  I  [Igglnbol  h:i  in. 

"  Interview  with  Bigginbotham. 
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::tl  district  court  judgeship  in  Philadelphia;  that  was  also  the 
he  admi  m  as  well.  I  [owever,  the  White  J  [ouse  was 

unable  to  name  him  to  thai  position  due  to  opposition  from  the  Amer- 
ican Bar  Association's  Standing  Committee  on  the  Federal  Judiciary 
which  had  been  in\  est  [gating  1 1  igginbot  ham's  background  i  hroughout 
summer  of  L962.  No  informal  or  formal  opinion  was  -sued 

in  11 1  it  tec  but  the  A  BA  pane!  was  clearly  reluctant  to  approve 
■  ■let  i.»n  of  the  34-year-old  lawyer  to  the  federal  district  court. 
Although  I [igginbotham  had  amply  demon-; rated  the  "requisites of 
character,  temperament,  Legal  education,  and  intellectual  capacity."  the 
chairman  of  the  A  BA  committee.  Bernard  ( i.  Segal,  believed, 

I;  would  l'«-  beneficial  if  fIIiur.Lrinbotbam]  conld  have  some  additional  exposure 
and  maturing  prior  t<>  appointment  t<>  the  United  states  District  Court  I  relayed 
these  views  !■>  Attorney  General  Robert  P.  Kennedy,  in  the  course  of  the 
conversation,  I  suggested  that  it"  I  were  in  the  Attorney  General's  position  and 

held  the  high  opinion  he  did  of  Mr.  Higginbotham,  I  would  see  that  -Mr.  IIi::;rin- 
m  \\;i<  appointed  to  some  national  quasi-judicial  body  since  in  my  opinion  a 
relatively  short  time  in  such  capacity  would  provide  the  exposure  and  have  the 
maturing  effect  which  I  considered  desirable.  Attorney  General  Kennedy  replied 
that  he  would  look  into  the  subject,  discuss  it  with  the  President,  and  probably 
gel  back  to  me  in  due  course.  Before  long,  I  received  a  call  from  the  Attorney 
il  stating  that  the  President  had  decided  to  appoint  Mr.  Higginbotham  a 
member  of  the  Federal  Trade  Commission.17 

Tin1  administration,  which  was  anxious  to  appoint  Higginbotham  to 
the  Federal  bench,  was  hardly  pleased  with  Segal's  judgment.  Ken- 
nedy had  carried  Philadelphia  with  a  300.000  vote  majority  in  1960, 
and  the  principal  base  of  that  support  had  been  the  black  vote.  Since 
them  the  administration  had  not  appointed  a  single  black  from  Phila- 
delphia to  a  high  ranking  Federal  position;  considerable  local  pressure 
had  been  building  for  such  an  appointment  ever  since  the  Presidential 
election.  Now,  with  a  congressional  election  only  a  few  weeks  away, 
the  administration  was  interested  in  demonstrating  its  concern  for 
the  black  population  in  that  area.  In  September  1962,  it  would  be 
no  easy  matter.  Racial  strife  in  the  South  was  boiling  to  the  crisis 
point  as  James  11.  Meredith  attempted  to  be  the  first  black  person 
enrolled  at  the  University  of  Mi-sissippi.18 

A  black  had  never  l>een  appointed  as  a  Federal  district  court  judge 
in  the  entire  history  of  the  Nation,  and  there  was  every  reason  to  be- 
lieve that  Senator  James  Eastland  of  Mississippi,  chairman  of  the 
Senate  Judiciary  Committee,  would  oppose  such  an  attempt.  The 
reluctance  of  the  ABA  committee  to  approve  the  TTigirinbotham  selec- 
tion clinched  the  matter:  it  was  hardly  a  propitious  time  to  enter  into 
a  head-on  fight  with  the  bar  association.  A  position  would  be  found  for 
Higginbotham  for  the  "relatively  short  time"  that  Segal  had  suq-- 
gested :  in  the  meantime,  the  Federal  judgeship  in  Philadelphia  would 
remain  vacant.19 

Ralph  Dungan,  who  had  710  involvement  in  judicial  selections,  was 
instructed  to  locate  a  suitable  position  for  the  young  lawyer:  Higgin- 
botham did  not  come  to  Dungan  through  the  usual  talent  bank  proc- 
ffigginbotham  went  to  Washington  on  two  occasions;  the  first 
time,  he  was  interviewed  by  Dan  Fenn  and  shortlv  thereafter  he  was 


<;.  Sega]  to  Victor  TT.  Krnnior.  June  6.  107.°,. 
"-  t Tn  -il  Sldey.  John  p  Kennedy,  President,  pp.  291   !»»; 
»  Interview  with  fYDonnell. 
"  Interview  with  i>unLran. 
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called  back  to  speak  v  ith  I  lungan.     I  I  S< 
pressed  with   Eiigginbotham's  qualii 
The  White  [louse  ad\  iser  wa  -  delighted  to  ). 
pointment.22 

Even  though  he  had  no  exp 
Government    or   in   ant  il  .    1 1  _ 

background  appeared  to  qualify  him  ( 

sioner  in  FT( !  history.  I  Le  attend*  d  public 
before  enrolling  in  an  engineer]  at   Purdue  !  inn 

194  1.  While  a  student  at  Purdue,  I 

the  "Big  Ten"  debating  com]  which  perhaps  led  him  to  n 

sider  his  choice  of  enginei  ri  tc  as  a    are*  r.  II    Icfl  Purdue  aft   r  I 
By  1949,  he  had  s<  cured  bis  bacheloi 

where  he  was  president  of  the  commur  I  lent)   council.  From 

Antioch,  he  went  on  to  iTale  Law  School  where  he  ■  <•<•  honors 

in  oral  advocacy  than  anyone  else  in  h  -  in  the  - 

history  of  the  law  school.  Following  graduation  from  Vale  in  I 
Higginbotham  located  in  Philadelphia.  Thei  erked  foi 

judges  on  the  common  pleas  conn,  and  served  as  an  strict 

attorney  wit  h  duties  primarily  in  the  appella 

In  1954,  Higginbotham  joined  an  all-black  law   firm  which 
became  known  as  Norris,  Green,  Harris  &  Higginbotham.  From  that 
time  until  his  FT( )  appointment,  I  [igginbotham  essential^  specialized 
in  civil  trial  and  appellate  pract  ice.  Although  much  of  his  practic< 
in  personal   injury  work.  Higginbotham  handled  several   well-pub- 
licized murder  cases  as  a  court-appointed  counsel.  On  two  sep 
casions,  the  Philadelphia  Bar  Association  had  recoim 
appointment  to  local  judgeships.5 

Politically.  Higginbotham  had  been  marginally  but  consistently 
active.  For  several  years,  he  had  been  a  member  of  his  ward's  execu- 
tive committee,  and  precinct  leader  for  a  two-block  area;  in  that  ca- 
pacity, he  had  worked  for  Kennedy's  election  in  I960.  But  most  "This 
energies,  outside  of  his  pract  ice,  were  devoted  to  civil  rights  :  he  sen  r<l 
for  5  years  on  the  executive  committee  of  the  Philadelphia  branch 
of  the  NAACP  before  being  elected  its  president  in  L959  and  again 
in  1960.  During  that  time,  he  handled  many  cases  pertaining  to  racial 
discriminat  ion  wit  hoi  it  compensation.  Higginbotham  bad,  in  addition, 
been  active  in  the  legal  affairs  of  the  American  Baptist  Convention 
and  the  A.M.E.  Church.  In  April  L961,  Gov.  David  L.  Lawrence  ap- 
pointed Higginbotham  to  the  Pennsylvania  Fair  Employment  1' 
tices  Commission.24 

At  the  time  of  his  FTC  appointment,  it  was  generally  thought 
Higginbotham  had  been  selected  due  to  the  i  tative 

William  Green.  Green  was  very  influential  at  the  White  House:  he 
had  been  an  early  organizer  '  P       dential  effort  in 

Pennsylvania  when  Gov.  David  Lawrence  was  remaining"  neuti 
the  hopes  that  Stevenson  would  declare  himself  as  a  candidal 
was  also  head   of  the    Philadelphia    Democratic  committee  and  an 
acknowledged  "boss  of  t  hat  city." 

-1  Interview  with  HljrjrlDbotham. 

-"-  Interview  with  I  ►unpnn. 

•:  Biographical  Informntion  :  "Biographii 
PG   234,  box   171;   I'   D  C   Reports,  October  B,   1962,  pp    11    I 
botham. 

*  Ibid. 

«  Theodore  II    w  lilic,  '  'I  he  m.  '  li  g  of  a   Pre  Idenl 
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Bui  it  was  several  weeks  after  the  White  House  had  offered  lliggin- 
botham  the  appointmenl  when  ( rreen  called  him  bo  "suggest"  the  I'  i  '  ' 
■  1 .!  v.  ( ...\  ernor  Lawrence  also  did  not  [nil  iate  the  selecl  ion.**  In 
tact,  I  [igginbotham's  appoint  hum  it  was  largely  initiate*  I  by  the  admin- 
istration even  though,  as  one  Kennedy  adviser  put  it.  Higginbotham 
was  "not  iiiiii:  e  in  get!  ing  himsel  1'  called  to  our  attent  ion."  Sev- 

eral prominent  Mack  persons  were  also  active  in  supporting  Higgin- 
botham for  the  FTC.  Louis  Martin,  who  had  been  initially  active  in 
Kennedy  recruitment  search  and  who  was  then  a  press  aide  to  the 
\  nocratic  Committee,  enthusiastically  supported  Higgin- 

botham. Andrew  Bradley,  the  highest  ranking  Mack  in  the  Pennsyl- 
vania State  government,  also  worked  on  Higginbotham's  behalf.27 
But,  Attorney  General  Robert  F.  Kennedy  probably  had  as  much 
with  Higginbotham's  appointment  to  the  FTC  as  anyone. 

x  minating  Higginbotham  and  getting  him  confirmed  were  two 
rent  matter-.  In  late  September  1962,  Congress  was  eager  to 
adjourn  for  the  election  and  it  was  uncertain  whether  there  was  suffi- 
cient time  remaining  to  secure  confirmation  :  indeed,  at  that  time,  there 
were  no  further  meetings  of  the  Senate  Commerce  Committee  sched- 
uled. However,  the  administration  "supported  its  surprise  nomination 
of  Higginbotham  with  considerable  Capitol  Hill  skill,"  and  a  hearing 
was  set  for  October  4.-*  The  day  before  his  hearing,  the  nominee  sub- 
mitted to  the  Senate  a  statement  of  his  assets  which  showed  no  inter- 
ven  remotely  connected  with  the  business  of  the  FTC;  the  lion's 
share  of  his  assets,  outside  of  his  law  practice,  were  either  in  real  estate 
or  in  two  development  companies  in  Liberia.  West  Africa.-' 

Higginbotham — who  saw  only  his  own  Senators.  Scott  and  Clark, 
before  the  hearing — expected  some  moderate  discourtesies  from  Sena- 
tor Strom  Thurmond  of  South  Carolina  who  was  a  member  of  the 
Commerce  Committee.30  But  by  October  4,  the  racial  situation  at  Ole 
M  had  seriously  worsened,  and  perhaps  Thurmond  decided  that 
he  didn't  want  to  further  inflame  the  intense  atmosphere  through  an 
lit  on  Higginbotham  :  on  the  day  of  the  hearing,  the  Senator  from 
South  Carolina  busied  himself  with  other  matters.  Once  the  hearing 
heduled.  Higginbotham's  approval  was  a  mere  formality.  Every- 
one, including  Republican  Senator  Scott,  agreed  that  the  nomination 
should  receive  prompt  action.  After  noting  that  Commissioner  Kern 
•anxious  to  leave,"  Senator  John  Past  ore  stated  that  there  were 
"extenuating  circumstances  here  that  would  require  expedition."81 

The  Senator  from  Rhode  Island  did  not  elaborate,  but  expedition  of 
the  Higginbotham  confirmation  apparently  was  related  to  the  rather 
sudden  departure  of  Commissioner  Kern  as  well  as  the  desire  of  some 
politicians,  such  as  Representative  (rreen.  to  claim  a  patronage  victory 
for  the  blacks  just  before  the  election.  Whatever  the  reason,  there  was 
hardly  enough  time  in  the  20-minute  session  to  hear  from  the  nominee, 
who  was  squeezed  in  between  the  appearance  of  two  senatorial  spon- 
sors and  five  Democratic  congressmen  from  Philadelphia,  including 
Representative  Green.  Higginbotham  was  given  enough  time  to  make 
a  three  paragraph  statement,  and  declare  that  his  "intention"  was  to 

■•Interview  with  Higginbotham. 
:"  Interview  with  Higginbotham. 
!  >C  reports,  Oct.  R.  1962,  i».  11. 

i*lnbotbam  to  Warren  Q.  Magnuson,  Oct  3,  U>r,2.  National  Arcliivos. 
Interview  with  Higginbotham. 

.•■than)  Senate  hearing,  lf>02,  p.  221. 
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serve  the  entire  7-year  term.     The   next    day    he    wa 
unanimously. 

Not  everyone  \n  as  as  certain  aboul  Eligginbotham  serving  the  full 
7  years.  Ii  was  widely  rumored  and  widely  believed  that  the  Phila- 
delphia lawyer  would  only  sei  .  ■ 

being  uamed  to  the  Federal  judiciary.  As  Chairman  Dixon  later 
recalled  : 

Higginbotham  came  here.  In  my  opinion,  because  he  waa  a  young  mai 
no  experience,  and  I'm  sure  they  want*  -  cperieni  e  •••  I  think 

that,  frankly,  from  talking  to  him,  thej  realized  in-  had  to  ha  i  ••  -"in.-  exper 
And  he  got  a  year  ol  ii  [at  the  FTC],  and  it  made  him  Look  better  going  toward 
the  bench.33 

Since  he  had  paid  his  children's  tuition  at  a  private  school  for  a 
Higginbotham  did  not  move  bis  famirj   to  Washington.  '    I 
that  he  had  rented  an  efficiency  apartment   had  greater  circula 
than  the  explanation;  everyone  was  convinced  that    Eligginbotham 
would  he  on  the  FTC  just  long  enough  and  no  longer. 

Comparat  ively,  it  was  an  easj  matter  replacing  !•'  I  (  I  lommissioner 
William  C.  Kern  of  Indiana  wit  h  A.  Leon  1 1  i uru. : r i ! m »t  ham. 

It  would  be  an  entirely  different  situation  with  FCC  Comr 
John  Storrs  ( Jross  of  Arkansas.  Ah  hough  appointed  by  Eisenhower  in 
1958,  Cross  was  clearly  am!  unquestionably  a  Democrat  ;  •   I.  his 

selection  was  the  result  of  the  fort  niton-  circumstance  of  I  be  Richard 
Mack  resignation,  coupled  with  Cross's  identification  with  Represent- 
ative Oren  Harris,  Democrat  from  Arkansas,  who,  at  the  time,  was 
heading  up  the  oversight  investigations  of  the  regulatory  agencies.  \- 
such,  the  Cross  appointment  \\::  ally  a  Democratic  selection 

during  a  Republican  administration.  Of  all  the  Eisenhowei 
Democrats  retired  by  Kennedy,  Cross  probably  came  the  closest  to 
securing  reappointment  from  the  new  administration. 

For  nearly  a  year,  the  Cross  problem  dragged  on  and  on  without. 
any  announced  decision  from  the  White  House.  ( Jross  had  very  -iirnili- 
eant    political    support    which    assured    him    careful    consideration. 
Arkansas,  his  adopted  State,  had  one  of  the  most    powerful  cm ■_ 
sional  delegat  ions  on  the  Hill.  Four  of  the  most  important  comm 
in  Congress  were  chaired  by  congressmen  from  that  State:  Senator 
John  Mc(  del  Ian,  (  h>\  eminent  ( )perat  ions;  Senator  William  Fulbi 
Foreign  Relations;  Representative  Wilbur  Mills,  Ways  and  Mean-: 
and  Oren  Harris     Cross's  most  determined  supporter     was  chairman 
of  the  House  Committee  on  Interstate  and  Foreign  Commerce,  which 
had  to  approve  much  of  the  legislation  concerning  the  regulato 
cies.  It  was  true     as  Cross  later  recalled     that  be  had  "enough  politi- 
cal steam  on  the  II  ill  to  run  a  locomotive"'. 

Hut  the  White  House  had  high  priorities  for  I    e  FCC,  and  -: 
Cross  simply  did  not  lit  into  the  administ  rat  ion  si  rat<  ommuni- 

cations  regulation.  When  the  Cross  term  expired  in  dune  1962,  it 
sented  President  Kennedy  with  only  hi-  second  opportunity  to  name 
a  member  of  that  commission.  The  administration  wanted  t<» 
Opportunity  to  support  FCC  Chairman  NTewton  Mi  now  w  -nil 

serving  with  six  commissioners,  all  of  whom  had  eitl  initially 

«  Ibid.,  ]'.  219. 

1  Dixon  interview  by  John  F  Stewart,  \  ig    r.  1968.  JFKL. 
«  Interview  \\  II  h  Higginbotham. 
terview  with  < 'r 


1-1 

selected  or  reappointed  by  President  Eisenhower.  The  majority  of  the 
commission  had  not  been  supportive  of  the  directions  which  Minow 
wished  to  chart  for  the  agency;  the  chairman  had  frequently  found 
himself  in  r  lonely  minority  during  the  Is  months  he  served  as  the 
sole  Kennedy  appointee  on  the  FCC.  For  instance,  if  there  was 
single  trademark  of  the  Eisenhower  VCC  it  was  its  steadfast  refusal 
to  systematically  regulate  program  content  on  television.  Chairman 
Minow.  on  the  other  hand,  had  very  different  ideas  on  that  subject. 
1 1'  there  was  any  uncertainty  concerning Minow's  views  on  the  K(  (  "s 
lity  over  program  content,  it  vanished  when  ho  made  his 
first  public  address  as  VCC  Chairman.  On  May  9,  1961,  Minow  ad- 
,|  the  39th  annual  convention  of  the  National  Association  of 
Broad  asters.  The  industry  had  expected  to  hear  some  fairly  discom- 
forting statements  in  the  course  of  Minow's  remarks,  but  expectations 
pro  a  milder  than  the  reality.  "There  was  no  joy  in  the  ballroom  of 
W  lington's  Sheraton-Park  Hotel"  where  a  hushed  audience  of  3,000 
broadcasters  listened  to  Minow  declare: 36 

When  television  is  bad,  nothing  is  worse.  I  invito  you  to  sit  down  in  front 

of  your  television  set  when  your  station  goes  on  the  air  and  stay  there  without 

a  book,  magazine,  newspaper,  profit  and  loss  sheet  or  rating  book  to  distract 

and  keep  your  eyes  glued  to  that  set  until  the  station  signs  off.  I  can 

ire  you  that  you  will  observe  a  vast  wasteland. 

Vmi  will  see  a  procession  of  game  shows,  violence,  audience  participation 
shows,  formula  comedies  about  totally  unbelievable  families,  blood  and  thunder. 
mayhem,  violence,  sadism,  murder,  western  bad  men.  western  good  men.  private 
eyes,  gangsters,  more  violence,  and  cartoons.  And.  endlessly,  commercials — many 
screaming,  cajoling,  and  offending.  And  most  of  nil.  boredom.  True,  you  will  see 
a  few  things  you  will  enjoy.  But  they  will  be  very,  very  few.  And  if  you  think  I 
exaggerate,  try  ir.  Is  there  one  person  in  this  room  who  claims  that  broadcasting 
can't  do  bet:.'] 

When  he  finished,  there  was  a  single  round  of  polite  applau 

Broadcasting  magazine,  which  took  an  immediate  informal  survey, 
found  that  the  weight  of  the  opinion  was  either  "hostile,  worried  or 
glum";  according  to  the  magazine,  it  was  rare  to  hear  any  positive  re- 
action from  the  broadcasters  who  heard  the  "vast  wasteland"  speech.89 
The  public  reaction  was  quite  different.  It  was  a  big  story:  late  after- 
noon newspapers  throughout  the  country  banner-headlined  Minow's 
remarks.  Whether  Minow's  depiction  of  the  industry's  programing  was 
accurate  or  not  was  of  no  concern  to  broadcasters.  What  was  important 
the  fart  that  the  new  FCC  Chairman  appeared  determined  to  in- 
fluence the  content  of  their  programing.  Never  before  had  an  FCC 
( Jhairman  made  such  forceful  statements  on  broadcast  regulation,  and 
the  Lndusi  ry  was  alarmed. 

One  immediate  recourse  was  Congress,  where  President  Kennedy 
had  recently  submitted  an  FCC  reorganization  bill  which  allowed  a 
greater  degree  of  dclegal  ion  of  Commission  responsibility  to  individual 
Commissioners,  Commission  panels  and  staff  members.  "Of  course,  the 
delegating  function  was  lodged  with  the  chairman — Newton  Minow. 
The  plan  would  go  into  effect  in  60  days  unless  Congress  vetoed  it. 
Shortly  after  the  Minow  speech,  several  resolutions  aimed  at  just  that 

•<  Broadcasting,  May  15,  1961,  p.  :\i. 
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were  introduced  in  the  House;  it  was  generally  agreed  thai  I    i   plan's 
sudden  unpopularity  in  ( Jongresa  was  a  direct  result  of  Minow's  bj 
which  blistered  the  hides  of  the  broadcasters.4   One  Stat 
of  broadcasters  after  another  passed  strong  resolul  o 
the  defeal   of   Reorganization   Plan    No.  2;   Speaker  Sam    l: 
and  I  louse  Commerce  Committee  chairman,  Representat  iveOren  I 
ris,  indicated  their  opposition.43   A   ranking  Republican  member  of 
the  I  louse  regulatory  agencies  subcommittee  declared,  "If  you  put 
that  plan  together  with  Minow's  speech,  you  get  a  fright  ture 

of  how  the  plan  would  be  implemented."42  Within  5  weeks  of  M  u 
remarks,  the  House  resoundingly  defeated  the  President's  FO 
organization  bill  by  a  vote  of  323  to  77/ 

A;  the  sain;1  time,  the  House  approved  similar  proposals  for 
FTC  and  the  SE< ! :  there  was  no  doubt  i  hat  i  he  congressional  react  ion 
was  aimed  directly  at   New  ion  N.  Minow.  The  prmcipal  reason  for 
the  introduction  of  Reorganization  Plan  No.  2  was  to  strength  i 
F(  JC  chairman's  aut  hority  in  accord  with  the  recommendations  of  tl 
Landis  report.  The  defeat  of  that  plan  only  sharpened  Minow's  need 
for  another  Kennedy  appointee  on  the  Commission.  It  was  against  that 
background  that  Commissioner  John  S.Cross  waged  his  campaign  for 
reappoint  ment. 

Cross  had  been  delighted  at  Kennedy's  victory  in  I960.  Indeed,  it 
was  at  Cross'  instigation  that  his  father-in-law,  Claude  Fuller,  had 
spoken  with  ( rovernor  Faubus  in  an  attempt  to  convince  the  ( rovernor 
to  endorse  Senator  Kennedy.  The  80-year-old  Fuller,  who  had  been 
attending  national  Democratic  conventions  since  L908,  was  -till  a 
potent  force  in  Arkansas  politics;  he  had  served  for  a  decade  in  I 
gress  before  ret  iring  to  his  law  pract  ice,  his  hank  and  his  various  other 
properties  in  Eureka  Springs,  Arkansas.  Cross  was  convinced 
his  father-in-law's  intervention  with  his  "lock-jaw  buddy"  Faubus  was 
critical  in  securing  the  endorsement  for  Kennedv.  A-  it  turned  out, 
Arkansas  delivered  its  eight  electoral  \  «>:  Democratic  nominee 

by  a  margin  of  only  30,000  votes.  ( Jr<  •  i  pleased  \\  it  h  that  resull 

that  he  naively  expected  to  hi'  named  F( '( "  chairman  by  Kennedy  as  a 
reward  for  his  efforts.44 

But  by  early  December  1961,  there  were  ominous  reports  in  the 
Wall  Street  Journal  as  well  .-is  elsewhere  that   I  vas  not 

going  to  be  reappointed  by  Kennedy  because  he  hud  not  been  an  8 
supporter  of  Minow's  program.  ( )n  I  December  8,  L961,  an  uneasy  t 
wrote  Ins  principal  congressional  supporter,  Oren   Harris,  that 
situation  "ain't  good."  Cross  was  willing  to  admit   thai   he  hadn't 
been  a  Minow  stooge  in  his  voting:  "1   rote  with  Minow  much  more 
than  T  vote  against  him     but  the  fact  remains  that  I  do  vote  against 
him  on  occasion.48 

Through  the  efforts  of  his  ( Jongressman,  James  Trimble,  ( Jross  was 
able  to  secure  an  interview  at  the  White  House  with  Ralph  Dungan. 
According  to  Cross,  Dungan  assured  him  that  everything  would  be 
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all  right,  and  that  he  should  jusl  sit  tight.  Although  Cross  was  not 
ssuredj  nothing  much  happened  for  several  weeks.4- 

Then,  In  early  February,  the  efforts  for  Cross  picked  up  consider- 
ably. ( )n  February  »*•.  the  en!  ire  Arkansas  delegal  ion  submitted  a  peti- 
tion  to  the  President  wholeheartedly  endorsing  the  Cross  reappoint- 
ment :  4:  it  was  Still  early,  and  the  petition  was  a  fairly  forma]  gesture. 
It  had  hem  drafted  in  the  offices  of  Representative  Qren  Harris,  who 
was  the  organizing  hand  hut  not  the  moving  force  behind  these  early 
efforts.4  I  e  moving  force  was  crusty  (Maude  Fuller  who  was  deter- 
mined to  see  his  son-in-law  reappointed. 

More  than  once.  Fuller  reminded  his  friend  Oren  Harris  that,  "We 
are  :ill  depending  on  you  to  really  work  on  this  matter,  and  know  that 
you  do  not  hesitate  to  go  to  bat  for  Cross."48  Fuller  maintained  fre- 
quent contact  with  the  Arkansas  delegation,  and  was  active  in 
rounding  up  Democratic  endorsements  for  Cross.  Fuller  made  several 
trip-  to  Washington  lor  Cross  in  the  spring  of  1962.  On  one  of  those 
visits,  he  contacted  Vice  President  Lyndon  Johnson  who  assured  him 
that  he  would  support  Cross;  hut  Johnson's  key  stall'  man,  Walter 
.Jenkins,  advised  ( Jross  that  the  Vice  President's  influence  on  such  mat- 
ters was  quite  minimal.51 

Fuller  was  also  concerned  about  whether  every  member  of  the 
Arkansas  delegation  was  actively  supporting  ( Jross;  Fuller  know  that 
"Bill  Fulbright  could  do  a  whole  lot  if  he  would"."'-  Although  Oren 
I  la  iris  assured  Fuller  that  "all"  the  members  of  the  delegation  were 
"enthusiastic"  for  Cross,  Harris  also  agreed  that  more  could  be  done 
with  Senator  Fulbright.53 

At  Harris's  suggestion,  Cross  hand-delivered  a  letter  to  Fulbright's 
-tall'  in  which  he  requested  that  the  Senator  "endeavor  to  see .the  Presi- 
dent as  soon  as  pracf  icable  and  ler  him  know  personally  of  your  interest 
in  my  being  reappointed."54  It  is  doubtful  that  Fulbrignt  made  the 
effort;  the  Senator  never  became  one  of  Cross's  leading  supporters 
because,  in  the  commissioner's  opinion,  he  was  "too  much  involved  in 
those  far-out  issues  of  foreign  affairs."55  It  was  not,  however,  char- 
acteristic of  the  efforts  of  the  Arkansas  Congressman  for  Cross.  When 
President  Kennedy  called  Wilbur  Mills,  the  chairman  of  the  powerful 
House  Ways  and  Means  Committee,  to  thank  him  for  his  efforts  on  a 
trade  bill,  Mills  stated:  "Don't  forget,  Mr.  President,  I'm  interested 
in  that  ( Jross  appointment."  r,G 

The  chairman  of  the  Senate  Committee  on  Government  Operations, 
John  McClellan,  also  lei  his  interest  be  known  on  Cross'  reappoint- 
ment. Other  members  of  the  delegation,  such  as  Congressman  James 
Trimble,  worked  hard  for  the  Commissioner.67 
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But,  ( Jross'  linen  support  came  from  R  ' ! 

By  early  March,   Harris  had  done 
charted  the  strategy,  secured  the  endorseiuenl  of  I 

seen  the  White  House  staff,  and  even  met  with  the  Pn      b    ' 
on  tlit'  ( Jross  reappoint  ment. 

When  reports  persisted  that    Kenned}   would  not   reaj 
"because  he  was  not  regarded  with  favor  at  the  Whit    Ho  I: 

contacted  one  of  the  Preside]  tid  informed  him  that  he 

was  "by  ( rod  interested"  in  seen  g  i 

final   problem   in  which    Harris  became  activel)    involved:  the  rep 

atative's  counterpart  in  the  Senate,  Chairman  M 
Commerce  Committee,  had  his  own  candidate   for  the  seat.   It   was 
Kenneth  Cox.  Harris  spoke  with  Senator  Magnuson  and  I 
Senator  from  Washington,  Henry  Jackson,  in  an  attempt  to  com 
them  to  withdraw  their  support  for  Kennel  lief  of  the  Ft 

Broadcast  Bureau.60  Other-  wen-  also  involved  in  that  same  effoi 
evidenced  by  Cross'  report  to  Senator  Mc<  Jlellan  : 

One  of  Washington's  outstanding  Lawyers,  who  is  also  a  well-known  1 1 
and  a  Long-standing  friend  of  mine   (and  of  Senator  Bdagnusoi 
yesterday  on  this  matter.  He  had  [rv  Hoff  (formerly    M  Administrative 

Assistant  |  with  him.  Both  pointed  "in  to  Maggie  the  r  an  engineer  on  the 

Commission  [and]  the  fact  that  his  man  I  Kenneth  Cox  I  could  be  appointed 
year  when  there  will  be  another  Democratic  vacancy  on  the  FCC  (vice  i  A  If. 
Craven  who  will  then  be  nasi  70  and  does  aot  desire  reappointment  anywaj  I. 
They  also  endeavored  to  point  out  that  besides  being  an  an  engineer,  I  had  done 
a  line  job  at  the  FCC,  had  helped  to  restore  public  confidence  in  that  agency,  was 
an  honest  and  capable  pubUc  Official,  etc.  In  addition.  H"fT  told  M 
be  a  had  thing  politically  and  be  bound  to  create  resentment  it'  I  •  d  out 

to  make  way  for  Cox     particularly  in  view  of  the  Democratic  vacancy 
year.*1 

Indeed,  there  would  be  resentmenl   if  the  candidate  of  the  II 
Commerce  Committee  chairman  was  set  aside  in  order  to  appoint  the 
candidate  of  the  Senate  Commerce  Committee  chairman.  But  S 
Magnuson  made  it  clear  to  Hoff  and  to  the  lawyer  who  accompanied 
him  that  he  was  supporting  Cox  only  if  there  was  a  vacancy;  in  other 
words,  he  did  not  suggest,  in  the  first   instance,  that  the  vacancy  be 
created  by  the  White  House.  This  all  struck  Cross  as  an  "ex 
semantics."62  Cross  was  right.  Senator  Magnuson  definitely  v. 
ested  in  seeing  Cox  appointed  to  the  commission  which  would  obvi 
mean  that  Cross  could  not  be  reappointed.63 

Magnuson  had  been  supporting  Cox  for  some  time; 
worked  actively  for  Cox  for  the  chairmansl  FCC  and  had 

been  disappointed   when  Minow  received   the  appointment    in- 
Magnuson  and  Cos  had  worked  together  on  a  very  close  b  er  the 

previous  5  years.  In  January  L956,  Cox  had  taken  a  leave  oi 
from  his  Seattle  law  firm  to  join  the  Senat 
mately  L5  months,  Cox  headed  up  the  Senate  Comn 
investigation  of  the  broadcasting   industry  and   I    e    FC(  ,    I' 
capacity,  Cox  had  authored   reports  which  gtfily  critical  <d* 

both  the  industrv  and  the  F<  '< '.  From  1957  to  I960,  Cos 
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off-and-on  again  fashion  on  the  Senator's  staff;  in  L959,  lie  played  an 
instrumental  role  in  the  Senate  rejection  of  the  nomination  of  A<hn. 
Lewis  Si  rauss  to  be  Secretary  of  ( Jommerce.  I  hiring  (hose  years,  Cox 
shuttled  back  and  forth  between  Seattle  and  the  District  of  Columbia. 
!  lear  that   Senator  Afagnuswn  was  very  impressed  with  the 

abilit  \   of  hi  onal  stall*  man. 

Prior  to  his  association  with  Magnuson,  Cox  had  been  essentially 
enga«red  in  the  practice  of  law.  Born  in  Kansas,  but  a  long-time 
ie  State  of  Washington,  Cox  had  attended  the  Univer- 
sity of  Washington  where  he  received  his  bachelor's  degree  (cum 
laude)  in  1938  and  his  law  degree  in  L940.  After  securing  a  master  of 
law  degree  from  the  University  of  Michigan,  Cox  clerked  for  a  mem- 
:'  the  Washington  Supreme  Court.  He  then  served  in  the  Annv 
from  1943  to  L946;  during  most  of  that  period,  ('ox  was  assigned  to 
the  Pentagon.  Following  his  discharge,  he  returned  to  Michigan  Law 
School  as  an  assistant  professor.  In  L948,  Cox  joined  the  Seattle  law 
firm  of  Little,  LeSourd,  Palmer,  Scott  &  Slemmons  where  he  was 
engaged  in  a  general  corporate  and  probate  practice;  within  5  years, 
lie  had  become  a  partner  in  that  firm.64  He  remained  with  the  firm 
until  April  L961,  when — largely  through  tho  olTorts  of  Senator  Mag- 
nuson— -Cox  was  appointed  chief  of  the  FCC's  Broadcast  Bureau.68 

But  Senator  Magnuson  was  not  Cox's  only  ma  jor  supporter  in  1962: 
( Chairman  Newton  Minow  also  worked  hard  for  Cox's  promotion  from 
the  stall'  to  the  commission. ,i,;  Certainly,  Cox  was  far  more  in  harmony 
with  Minow's  regulatory  views  than  was  Cross.  In  addition,  the  FCC 
chairman  probably  recognized  that  his  support  of  Cox  could  only 
strengthen  his  relationship  with  Senator  Magnuson. G7  But  Minow  also 
had  to  be  concerned  about  his  relations  with  Oren  Harris,  the  chair- 
man of  the  other  congressional  Committee  on  Commerce.  Minow, 
therefore,  was  in  a  rather  delicate  political  position:  opposing  the 
reappointment  of  a  colleague — who  had  powerful  congressional  sup- 
port— had  to  be  handled  very  gingerly.  At  one  early  point,  Minow 
even  assured  Representative  Harris  that  he  would  remain  neutral  and 
not  take  any  posit  ion  in  the  matter;  Cross  initially  had  accepted  these 
representations.68 

Then  in  the  middle  of  March,  Cross  was — to  his  "great  surprise" — 
informed  by  the  "owner"  of  Broadcasting  magazine  that  Minow  was 
"making  representations  at  the  White  House  on  behalf  of  Mr.  Cox."  69 
tunned.  He  confronted  Minow  with  a  clipping  from  a 
South  Carolina  newspaper— The  State — which  indicated,  in  some  de- 
that  the  chairman  was  actively  opposing  his  reappointment. 
Minow  responded  that  there  "wasn't  a  word  of  truth"  in  the  report; 
the  chairman  then  and  there  called  for  a  car  and  left  for  the  White 
Hous 

But  Minow  was  against  Cross — or,  more  accurately,  Minow  wanted 
someone  else.  The  White  House  needed  very  little  coaching  to  agree 
that  a  new  person  selected  by  Kennedy  should  be  appointed  in  his 
place;  both  Dungan  and  O'Donnell  were  actively  supporting  Cox's 
selection/1 
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Cross  simply  did  not   represent  the  attitude  .  beliefs,  and    ■ 
alii  ies  thai  the  President   wanted 
impression  was  conveyed  to  i  he  \\ 

sioner  had  little  concern  with  policy  ma  dered  i 

important.72  And  it   was  generally  i"-!  eved 
much  of  a  ::  laissez-faire  approach   to  regulation  as  did   i 

Members  of  i  he  ( Jommis  ion"  al  thai  i  inn  .      v 
of  this  matter,  the  administration  had  decided  to  shore 
chairman  with  a  new  member  who  was    iD  '  K 

variety.74  Kenneth  Cox  seemed   to  Hi   the  bill   perfectly:  his   i 
latory   philosophy    was   akin    to   thai    of   Chairman    M 
il  was  more  than  a  pleasanl  political  coincidence  i        I  I  the 

enthusiastic  endorsement  of  Senator  Ma<rnu  on.  But  I 
sional  support  was  so  formidable  that  it  made  thi  o  ap- 

point him  a  very  difficult  one  polit  ically. 

Patronage  advisers  know  that  time,  alone,  can  work  wonders;  if 
nothing  else,  it   takes  the  heat  off,  and  it   a  all  but   I 

strongest  campaigns.  Although  the  decision  against  < 
was  not  announced. 

Meanwhile,  the  pressure  was  building  from  all      les.  1        Vi     tnsas 
Broadcasters  Association  endorsed  Cross,  and,  a  ( 

regional  support .  Cox  somehow  managed  to  secure  tl         pport  of  the 
Georgia  and  Florida  State  associations.    Om  Uj  liberal  bi 

castor  from  Massachusetts  wrote  t  he  White  1 1 
a  "consistenl  opponent  of  Chairman  Minow  on  ; 
of  importance."  On  the  other  hand,  the  letter  continued.  Kenm       I 
views  were  "almost    identical"  to  those  of  Mino 
would  be  an  important  indication  i  I 
the  FCC."76 

Generally,  however,  the  lion's  share  of  the  industry  v 
enthusiastic  about  the  possibility  of  Kenneth  (  i  ( 

missioner.77  Broadcasting  magazine  viewed  the  Wliite  H  laclii- 

nations  as  just  another  "example  <  brand  of 

played  under  the  New  Frontier";  t 

ministration  to  appoint  another  "M  :  ould  be  an  M 

matic  vote"  on  the  sharply  divided  Commission, 
viewed  the  unique  abilities  of  an  engin  tiaJ  to  I 

mission,  called  for  t  !ross'  reappointment .  « 

antly  sui  by  t  he  number  of  broa<  I 

at  the  NAB  convention  to  express  their  su]  for  his  reappoint- 

ment.79 

But  as  t  he  we  ed  without  a 

uneasy.  Rumors .  on  e  casually  disregarded,  as  well  adminis- 

tration move  which  ev(  n  remotely  appeared  connected  with  I      I 
mutter,  were  weighed  and  carefully  pondei 

At   the  NAB  convention,  Leonard    R  me  ad', 

to  the  Democratic  Party  on  the  use  of  the  media     met  with  Cross  to 


7-  Interview  with  Henry. 
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and  the  Florida  group  on  July  19,  1962.  JFKL   v- 

» William   L.   Putnam    (president,  Springfield  Corp.)   I 
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discuss  the  status  of  his  reappointment.  Reinsche,  who  supported 
( Iross,  stated  that  he  had  been  reliably  informed  that  the  White  House 
was  n«>t  going  t<>  reach  any  decision  prior  to  the  expiration  of  Cross' 
term  on  June  30.  This  contradicted  information  which  Senator  Ful- 
bright  had  recently  received  from  Larry  O'Brien  to  the  effect  that  a 
decision  would  be  made  soon.  It  all  sounded  ominous  to  Commissioner 
Cross,  who  wondered  whether  the  administration  was  stalling  so  as 
to  "trv  and  use"  his  reappointment  as  a  "club  to  heat  the  Arkansas 
delegation  into  line  throughout  this  session  of  ( Jongress." 80  Sometime 
later.  Cross  heard  that  one  of  the  White  House  liaison  men  with  Con- 
3  had  suggested  to  Representative  Wilbur  Mills  that  if  he  would 
soften  his  attitude  on  medicare.  Cross  might  be  reappointed.  This 
"browned"  Cross  who  went  immediately  to  Mills'  home  and  told  him 
not  to  bend  a  minute  on  his  behalf."  Cross  for  medicare  would  cer- 
tainly have  been  a  bargain  for  President  Kennedy;  Mills  had  very 
strong  feelings  on  that  hill,  and  it  is  highly  doubtful  that  lie  would 
have  accepted  such  a  piddling  tradeoff  as  the  Cross  reappointment 
for  a  change  in  his  attitude."2  But  all  the  same,  rumors  were  rampant 
that  the  administ  ration  was  attempting  to  use  Cross  as  a  lever  on  vari- 
ous pieces  of  legislation;  Mich  things  had  been  known  to  happen  in 
( longress  in  the  past.83 

On  dune  30,  1962,  John  Cross's  term  expired.  lie  then  became  the 
first  FCC  member  to  continue  to  serve  under  a  recent  amendment 
(adopted  in  1960)  which  allowed  a  Commissioner  to  remain  on  the 
Commission  until  a  successor  was  qualified.  Since  Cross  was  the  first 
instance  under  the  new  law.  there  were  certain  legal  questions  concern- 
ing  it-  validity. 

One  doubt  was  immediately  turned  into  an  argument  favoring 
Cross's  reappointment  by  his  colleague,  Frederick  Ford.  The  Republi- 
can Ford,  who  had  served  in  the  Office  of  the  Attorney  General  during 
the  Eisenhower  administration,  supported  Cro<s  because  of  his  l>elief 
that  an  engineering  background  was  important  to  the  commission.84 
Ford  suggested  that  there  were  serious  legal  doubts  whether  the  1960 
amendment  applied  to  an  FCC  member  who  was  appointed  prior  to  the 
amendment's  adoption:  Cross  had  been  appointed  in  1058.  Since  July 
1.  Cross  had  continued  to  participate  in  all  decisions  at  the  "expressed 
wish"  of  his  colleagues.  The  Ford  memorandum  continued : 

Accordingly,  if  the  legal  validity  of  his  participation  is  challenged,  hundreds 
<»f  cases  may  have  to  be  retired.  This  would,  of  course,  cost  the  Government  and 
the  applicants  much  time  and  expense  and  would  give  rise  to  considerable  criti- 
cism <""  the  Administration  (particularly  by  the  Republicans)  for  ineptnesa  and 

failure  t<»  act.  Of  course,  if  Mr.  Cross  were  reappointed,  his  term  would  he  for 
seven  years  from  .July  l.  1!k;l>  *  *  *  and  such  action  would  thereby  obviate  any 
doubt  of  the  legal  validity  of  his  votes  subsequent  to  June  30,  ]9(>2. 

Cross  passed  the  memorandum  along  to  Representative  Harris  for 
his  use.83  Ford  also  met  v\ith  Harris  to  discuss  the  Cross  reappoint- 
ment. Other  members  of  the  Commission  also  supported  Cross,  but 
such  endorsements  were  of  little  use  due  to  a  lack  of  access  to  the  Ken- 
nedy 'White  Hous 


[bid. 
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*■"  Interview  with  Cross. 


191 

July  tunic i  into  A ug u  '.  and  then 
ministration.  Then  in  earl}   Am.  ist,  Attorn< 
nedy  appeared   before  the  Sena  I: 

testify  on  a  satellite  communical  ions  bill.  I  • 
Attorney  General  happened  to  mention  thai  ifl       FO 
erly  regulating  public  utilities,  the  i  no(  more  l<  . 

but  "better  commissioner 

The  now  ever-watchful  John  I  rtain  thi 

was  directed  at  him,  and  he  immediately  contai  H 

vising  him  that  he  had  not  been  utoo  soft  '  on  public  utilities,  and 
in  fact  he  had  repeatedly  us  ided"  ai  ublic 

inquiry  into  the  ope]  of  American  Telephone  and    1  •  ■_ 

Cross  advised  1  [arris  i  hal  "e  .    \\ 

were  well  aware  of  his  efforts  in  thai  ;  if  Kennedy's  statei 

referred  to  him,  i  lought  it  was  little  aiore  than  an 

a  reason"  for  failing  to  int  him.8*  Representative  Han  - 

agreed  that  the  Attorney  iPs  remark 

though  the  statement  had  caused  a  "great  deal  of  speculation."  Hani.-. 
who  was  weary  with  the  administration's  "dilly-dallying  a 
advised  Cross  that   no  decision  had  been  made  and  tha  tould 

enjoy  his  vacation  in  Arkansa 

Represents  ive  Harris  was  wrong  on  both  counts :  In  fa 
had  indeed  been  tentatii  ely  reached,  and  Robert  Kennedy's  statement 
probably  did  refer  to  John  Cross.  It  was  ah  same  day  as 

Kennedy  remark  that  White  House  adviser  Ralph  Dungan  calli 
William  Henry  in  Mem  phi.-.  Tenn.,  to  inquire  <  inghisinten 

an  FCC  appointment.  Henry,  who  treated  the  call  as  a  prelimi 
inquiry,  indicated  thi  >uld  be  interested.     OnAugus  FBI 

investigation  of  Henry  was  initial  ppointment  [was 

be  held  confidential"  with  only  White   House  ■■■..  -  i    Dungan  and 
OT)onnell  knowing  abou  it  Kennedy  who 

suggested  the  name  of  Henry  for  the  F( )( '. 

Indeed,  a  si  Id  that  one  day  when  this  matter  was  b 

cussed,  Kennedy  turned  and  asked  what  the  name  was  of  thai  ' 
cut  young  fellow   from  Ten:  bo  helped  us  in  the  can 

Of  course,  the  fellow  was  William  Henry.     I  must 

have  Keen  a  momentary  lapse  of  memory  on  the    \  I 

part  :  Bill  Henry  was  well-known  and  well-liked  V  nnedy  inner 

circli 

Later,  when  his  appointment  was  announced,  an  "admin 

spokesman"  describe  I  I  [enry  as  a  "g I.  loyal  I  democrat  who 

hard  in  the  [1960]  campaign,  asking  \'>>v  nothing  in  return  and  ex- 

ng   nothing  1  [e  tiately   aboul    t 

administ  rat  ion." ' 

That  about  summed  it  up;  since  he  had  only  been  out  oi 
for  5  vears,  the  •  old  lawyer  had  no!  made  much  of  a  n 
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prior  to  his  selection.  He  was  born  and  raised  in  Memphis,  and  he 
received  his  bachelor's  degree  from  Yale  in  L951.  Henry  then  was  corn- 
Navy  where  he  saw  active  duly  during  the  Korean 
conflict.  In  L957,  he  graduated  from  Vanderbill  law  school  where  he 
I  as  an  associate  editor  of  the  law  review.  Following  grad- 
uation, Henry  practiced  law  in  Memphis;  in  1959,  he  became  a  part- 
ner in  tli«>  important  Memphis  firm  of  Chandler,  Manire  &  Chandler. 
A<  a  member  of  the  Tennessee  advisory  committee  to  the  U.S. 
Civil  K  "  '  Commission,  Henry  had  played  some  role  in  the  desegre- 
gation of  both  local  schools  and  the  local  bar.  Henry  had  also  been 
active  in  various  community  activities,  including  the  Red  Cross,  the 
United  Fund  and  the  Memphis  Cotton  Carnival  Association:  he  also 
liked  to  hunt,  fish,  and  play  tennis.96  One  commentator  immediately 
labeled  him  as  an  "obscure  lawyer  from  Memphis  [who]  had  no  pub- 
lic record  to  gel  him  in  trouble". B7 

Robert  Kennedy  felt  quite  differently  about  Bill  Henry.  Henry's 
name  had  keen  part  of  the  Kennedy  talent  hank  for  some  time.*8 
Indeed,  the  very  night  thai  Kennedy  was  elected  President,  Robert 
Kennedy  suggested  to  Henry  that  he  join  t\\v  administration  in  some 
unspecified  capacity.  Henry,  who  had  keen  practicing  law  for  only  a 
few  years,  declined  the  opportunity :  a  year  or  so  later,  Henry  had  been 
under  consideration  for  appointment  as  U.S.  attorney  in  Memphis.9*' 
There  was  no  doubt  that  Robert  Kennedy  had  keen  very  impressed 
with  Henry's  full-time  efforts  during  the  campaign  as  liaison  to  the 
nationalities  division  of  the  Democratic  National  Committee.  The 
likable  Henry  had  worked  hard  for  Robert  Kennedy  and  the  cam- 
paign; he  was  also  well  known  to  other  Kennedy  staff  members  suck 
as  John  Seigenthaler.  In  fact,  the  President's  advisers  were  so  familiar 
with  Henry  that  no  personal  interview  was  necessary — all  the  discus- 
sion occurred  by  telephone.100 

Beyond  any  doubt,  Henry  was  a  White  House  staff  selection;  the 
Senators  from  Tennessee  would  not  be  contacted  until  after  the  deci- 
sion was  finalized.101  On  August  13,  Broadcasting  magazine  could  con- 
fidently report  that  the  administration  had  definitely  decided  not  to 
reappoint  Cross.1"-' 

On  August  30,  1§62— 60  days  after  the  Cross  term  expired — the 
White  House  announced  the  appointment  of  E.  William  Henry  of 
Tennessee  to  the  FCC.  Neither  of  the  so-called  leading  contenders, 
("ross  or  Cox,  was  given  any  advance  word  of  the  announcement.10' 
The  first  word  to  Cross  came  from  Oren  Harris;  the  second  call  came 
from  Broadcasting.  Cross  reacted  bitterly:  "Right  now  T  feel  a  bit  like 
Caesar  must  have  felt  at  the  moment  when  Brutus  stabbed  him — sort 
of  numb."  "" 

The  statement  refers — no*  to  the  10-month  reappointment  ordeal — 
kut  instead  to  the  commissioner's  efforts  for  Kennedy  in  Arkansas  in 
L960.  In  that  light,  Cross  could  never  understand  how  Kennedy  could 
dump  him  in  favor  of  a  man  from  a  State  which  Nixon  carried.105 

tlograpfaical  Information. 
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In  every  administ ratio  . 
account  as  a  matter  oJ  |  ;  bul  there 

the  Stale  of  die  nomiiK  marginally  important.  S 

case  with  I'].  William   i  [enr}      w  i     i _\   that   I' 

considerations  were  1  :  into  accou  ho  had  r< 

active  in  State  polit  ics  following  i  he  I960  elecl  ioi  . 
her  of  the  "Kennedy-^  ing"  of  the  Tenm      -    I  - 

Other  activists  within  thai  I  of  the  § 

J.  Hooker,  were  Lnvoh  I  not  tl 

cussions  concerning  this  sell    inn.      But,  as    le  f  rom 
the  most  significant  element  in  the  selectii 

tually  the  supporters  of  Joh     i  if  it  had  not  or  the  1 

ous  efforts  of  ( )ren    I  [arris  and  h:- 
Arkansas,  it  is  almost  certain  that  Kenneth  < 
pointed  to  replace  ( Jross.  The  influential  supp  Vfagnuson. 

(chairman  of  the  Senate  communit  subcommittee    .  J 

Minow,  Dungan  and  O'Donnel]  would  have  all  bul  assured  !::■' 
suit.107  But  the  appoint  men!  of  Coxat  the  i  \i  enseof  i  ould  have 

caused  deep  resentment  in  the  Congress  bet  I  hair- 

man  of  the  two  commerce  committees.  Cross  would  not  secure  n 
pointment,  but  he  could — and  did-  stop  Cox;  the  commissioner 
Arkansas  later  characterized  the  whole  affair  as  the  "most  dog  in-a- 
manger  act"  he  had  ever  -rvu.'l0S 

Henry,  on  the  other  hand,  was  Tree  of  coi  gressiona]  ties.  I. 
single  sense,  a  difficult  situation  became  a  benefit  for  the  admin 
tion  :  due  to  <  Jross's  efforts,  the  White  House  could  resist  the  Cos 
paign,  bide  its  time  and  appoint  a  person  who  would  be  completely 
identified  with  the  administration.1  'Of  ,  it  would  have  been 

a  lot  easier  if  the  president  could  -imply  have  named  feral 

months  earlier. 

Even  with  Henry  instead  of  ('ox.  the  reaction  from  t] 
delegation  was  one  of  genuine  anger.  Both  Representative  Mills 
Senator  Fulbright  expressed  public  disappointment  at  the  decision.1 
According  to  Variety,  t  >ren  Harris     who  had  put  himself  on  the  line 
for  this  one — was  "visibly  out  raged";  Senator  McClellan  declared,  "1 
deeply  regret  it      and!  mean  it."  Because  of  the  delay  on  this  decis 
the  Cross  reappointment  "ballooned  into  vaster  political  proportions 
with   Arkansas   congressmen   than   might    otherwise   have   been  the 

case."  m 

Broadcast  ing,  which  was  hardly  pleased  to  see  <  liairman  Minov 
another  vote   for  his  policies,  deplored 

corded  Cross  and  his  supporters  by  the  administration.  The  ^ 
House  was  obviously  sensitive  to  this  situation:  The  same  day  as 
appointment  was  announced,  Henry  wired  R  mask- 

ing for  the  Congressman's  "counsel  and  cooperation"  as  well  as 
portunity  for  an  interview.  Representative  1  Ian-is  waited 
politely  responding.1 

■■•Interview  with  Henry:  John  Sie*  ntl  ilei 

«•»  The  notion  that  a  deadlock  did  occur 
erally  believed  to  be  true.   Interview  with  Duni 
Cross  :  Interview  with  Henry  :  Mlno 

irw  Interview  with  Cross. 

100  Interview  with  Dnnsran 

"•Broadcasting,  Sepl    10,  1062   n    10 

1,1  Cross   to   Harris,   Sept    7.    1962 
Collection. 

Broadcasting,  Sepi   10,  1062  n   lOfl 

"•Henry  to  Harris    Aug   30    1062;  Han 
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Bui  the  best  indicator  of  the  administration's  sensitivity  to  Cross's 
political  sponsors  was  the  effort  which  was  made  to  find  him  another 
job.  Since  ( Jross  had  a  longstanding  interest  in  international  communi- 
.  the  White  House  contacted  James  Webb,  Kennedy's  Director 
of  the  National  Aeronautics  and  Space  Administration  (XASA). 
Perhaps,  the  White  House  suggested,  Webb  could  offer  Cross  some 
position  \  The  White  House  initiated  these  overtures  quite  early,  and 
Webb  initially  was  willing  to  iro  along.  With  the  passage  of  time,  how- 
ever,  Webb  became  increasingly  impatient  because  any  appointment  of 
( Jross  began  to  have  the  appearance  of  a  "saving  operation."  ( )!'  course, 
the  White  House  could  not  allow  a  direct  contact  between  Webb  and 
ss  until  a  final  decision  had  been  made  both  as  to  Cross  and  his 
successor.  When  thai  was  done,  the  information  concerning  a  possible 
position  for  Cross  at  XASA  was  given  to  Representative  Harris. 
When  Harris  called  Cross  to  inform  him  of  Henry's  selection,  lie  also 
could  mention  the  XASA  possibility.  ( Jross  was  less  than  enthusiastic, 
but  he  did  eventually  go  and  see  Webb;  there  were  discussions  con- 
cerning a  possible  assistantship  on  international  communications 
matters.1"  Within  a  few  weeks,  the  discussions  had  collapsed,  and 
3  advised  Harris:  "They  kept  me  (and  you)  dangling  for  months 
on  the  FCC  job-  and  once  is  enough  for  me.  So  just  forget  about  the 
deput  v  XASA  fob  for  a  while  and  concentrate  on  getting  reelected.'-  115 
In  October  1962,  Cross  left  the  FCC  and  established  a  successful 
ilting  business  on  technical  matters  before  that  same  agency.116 

Other  than  the1  reaction  from  Arkansas,  surprise  was  the  only  other 
reaction  in  Congress  to  Henry's  nomination.  Senator  John  Pastore. 
chairman  of  the  Senate  Communications  Subcommittee,  stated  that  he 
had  no  comment  since  he  did  not  know  the  nominee.  Both  Senators 
from  Tennessee  were  informed  of  the  decision  prior  to  the  public 
announcement,  which  gave  Senator  Kefauver  the  opportunity  to 
characterize  Henry  as  a  "young,  vigorous,  and  able  lawyer"  who  would 
do  an  "outstanding  job  on  the  FCC."  117  Nine  days  after  the  announce- 
ment,  Larry  O'Brien  wrote  Kefauver  that  he  was  glad  the  selection  of 
Henry  had  met  with  the  Senator's  "wholehearted  approval."  118  By  the 
time  (A'  the  hearing,  one  would  have  thought  that  Kefauver  had  been 
actively  supporting" Henrv  for  months,  instead  of  having  been  coin- 
cident ally  one  of  the  t  wo  Senators  from  the  nominee's  native  State. 

'Id;:'  other  Tennessee  Senator.  Albert  Gore,  first  temporarilv  with- 
held Ids  endorsement  until  he  had  an  opportunity  to  hear  Henry's 
regulatory  views;  n"  Senator  Gore  later  sent  a  staff  member  to  Henry's 
hearing  to  indicate  his  support  of  the  nomir.ee.  Henry  was  well  known 
in  the  Kennedy  inner  circle,  but  he  was  barely  known  at  all  in  Congress. 
Within  a  week'  of  his  nomination.  TTenry  spent  nearly  2  days  in  Wash- 
ington meeting  with  members  of  the  Senate  Commerce  Committee.  The 
nominee  also  called  at  the  VCC  where  he  sat  in  on  a  brief  Commission 
meet  ing  and  met  several  members  of  the  staff.120  Commerce  Committee 
aide  Nicholas  Zapple,  advised  Henry  that  the  best  course  for  thehear- 

I  'onfldentlal  Bource  :  Interview  with  Cross. 
rosa  to  Harris.  Oft.  S.  1002.  Harris  Collection. 
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ing  was  to  indicate  that   lie  had  an  open  mind,  and  that 
predeterminations  on  any  specifi  pending  bef< 

Henry  followed  that  advice  carefully  at  his  Senate  hearing 
was  marked  by  a  number  of  specific  quest        .  Mam  oft 
tive  questions  were  directed  to  the  nominee  by  Committee  i 
Zapple.  Henry  again  and  again  indicated  lie  liad  an  open  i 
nominee  did  state  that  he  had  no  potential  conflict 
it  was  his  intention  to  serve  the  entin  i.  Henry  had  aln 

submitted  to  the  committee  a  statement  I  not 

include  any  stocks  in  communication  companies;  the  nom 
holding  was  some  970  shares  of   Holiday    Inn,   [nc.       II:.'. 
promptly  confirmed  by  the  Senate  on  September  28,  L962,  and  In 
his  seat  a  few  day-  later. 

Newton   Minow   was  delighted   to   see   Henrj    b   nine  the   - 
Kennedy  appointee  to  the  FCC  evei  o  men  had  i 

met."-    Although  the  new  Commissioner  had  no  experience  in  i 
lation  of  either  broadcasting  or  public  ut     I  i  3,  he  was  "agg 
efficient,  liberal,  and  young     which   Broadcasting  pointed  out 
"essential  ingredients  in  the  New  Frontier  mix."  :  '  Within  da. 
the   announcement,    Henry   stated   thai    he   agreed    with    Chairman 
Minow  that  the  F(  V  had  "the  broad  powe 
It  was  generally  assumed  that  the  administration  had  just 
Minow  with  a  badly  needed  vote. 

Minow's  only  disappointment   was  that  the  political  situatio 
prevented  the  select  ion  of  Ken  net  h  Cox.  Immediately  a  t"t  ■ 
selection.  Chairman  Minow    had  discussions   \\ : 
adviser  Ralph  Dungan  concerning   Broadcast    Bureau   Chief   <  ox. 
Minow   informed   Cox   that    he   would   be   seriously 
the  next  opening  on  the  FCC  which  would  occur  within  6  mont    3. 
The  outline  of  a  Kennedy  majority  on  the  FCC  was  finally 
ning  to  take  form. 
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tion. 

»»  Minow  Taped  Responses. 
»»  Broadcasting,  Sept.  10,  1962,  p   I 
»*  Broadcasting,  Sept.  10,  1902,  i 
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"Ultimately  .  .  .  responsibility  for  the  tough  line  being  pursued  by  the  Commu- 
nications Commission  rests  with  President  Kennedy,  it  was.  after  all,  the  I 
dent  who  appointed  Mr.  Minow  and  who,  for  the  pasl  two  years,  has  given  n" 
indication  of  disapproval  of  Mr.  Minow's  criticism  of  the  broadcasting  ind 
[or  of]  his  efforts  to  induce  broadcasters  to  put  on  more  public  affairs  progi 
to  reduce  violence,  and  to  Institute  better  children's  programming."  Brew 
in <j,  February  18,  1963. 

By  the  fall  of  L962,  Kennel  li  ( Jox  had  been  Interested  in  an  appoint  - 
hum  it  to  the  F( '( '  for  sometime.  His  chief  political  sponsor,  Chairman 
Warren  Magnuson  of  the  Senate  Commer 

equally  patient.  In  L960,  Cox  had  been  a  contender  for  the  first 
Kennedy  opportunity  to  name  a  member  of  that  commission;  but 
the  administration  was  not  interested  in  t  FO         airmail.    ! 

appointment  wont  instead  to  Newton  Minow,  and  Cox  became  chief 
of  the  Broadcast  Bureau.  Then,  in  1962,  Cox  narrowly  missed  getting 
the  seat  of  John  ( Jross. 

While  not  able  to  secure  reappointment  for  himself,  Commi 
Cross  did  have  sufficient  political  clout  to  block  the  selection  of  <  Jox. 
A  noncandidate,  William  Henry  of  T  ceived  that  appoint- 

ment. Now.  it  was  assumed  that  Cox  would  be  nominated  to  till  the 
seat  of  Commissioner  Craven,  who  had  h  ted  in  1956  by  P 

dent  Eisenhower;  more  than  one  FCC  member  recalled  that  it  wa  . 
times,  uncomfortable  having  a  staff  member  who  was  waiting 
an  opening  on  the  Commission.  All  the  same,  it  seemed  to  be  b  I 
gone  conclusion  that  ( Jox  won  hi  till  the<  Jnn  en  seat. 

However,  the  precise  date  that  Commissioner  Tunis   \  to 

Donough  Craven  would  leave  the  agency  v  her  matter  alto- 

gether. It  wa- certain  that  Craven's  7  year  term  would  expire  Jun< 
L963.  But   fully  5  months  before  that  date.  Craven  would  n 
mandatory  retirement  age  of  7".  Would  the  administration  ha 
wait  until  June,  or  could  Craven  be  replaced  anytime  after  his  ~ 
birthday  which  occurred  on  January  31,  r 

The  law  was  not  at  all  clear  on  that  poii  t.  Fedt  i  ided 

that    an   employee   was   automatically  -  !    from   I  ment 

service  upon  reaching  7".   But   that  tatute  provided 

President,  by  Executive  order,  could  exempt  an  emplovi 
separation  if  the  "public  intei  M  mis- 

sioners  of  an  advanced  age  prefer  to  remain  in  Govern 
rather  than  retiring;  what  career  av 

the  acre  of  70?  Occasionally,  an  i  r  will  res 

Presidential  request  t«>  resign.  The  argument  ha 
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appointing  President  was  fully  aware  that  the  Commissioner  would 
reach  the  mandatory  ivt  iremenl  age  before  the  conclusion  of  the  term, 
and  thereby  implicitly  waived  the  age  requirement  when  the  appoint- 
ment was  made. 

President  Eisenhower,  who  had  a  firm  policy  on  age,  was  con- 
fronted by  a  number  of  near-octogenarians  who  had  been  serving  from 
the  days  of  Franklin  Roosevelt;  President  Truman  had  favored 
many  <»t*  these  old  men  with  reappointment.  Indeed,  three  members 
of  tlie  [CC  wen1  well  into  their  seventies  when  Eisenhower  assumed 
the  Presidency.  At  the  President's  request,  two  of  the  three  resigned. 
Hut  one  Commissioner  refused  to  quit,  arguing  that  he  received  a 
waiver  of  the  age  requirement  when  President  Truman  reappointed 
him.  The  [CC  member  promised  a  legal  battle  if  the  President  at- 
tempted to  lire  him,  and  Eisenhower  allowed  the  Commissioner  to  fin- 
ish his  term  of  office.3  The  Republican  President  also  declined  to  force 
the  issue  with  Paul  A.  Walker,  a  member  and  past  Chairman  of  the 
Communications  Commission.  Walker,  who  was  7^  when  Eisenhower 
was  inaugurated,  tenaciously  refused  to  resign  to  allow  the  President 
to  name  a  replacement.  President  Eisenhower  took  no  action,  and 
Walker  served  until  his  term  ended  in  June  1953;  in  that  case,  it  was 
only  a  difference  of  5  months. 

It  was  also  only  a  difference  of  5  months  in  the  case  of  Commissioner 
Craven.  Put  the  Kennedy  administration  was  anxious  to  replace 
( Iraven  for  several  reasons.  First,  like  Cross  before  him.  he  was  of  no 
help  to  Chairman  Newton  Minow:  Commissioner  Craven  held  un- 
yielding views  againsl  FCC  regulation  of  program  content.4  On  other 
issues.  Democrat  Craven  could  usually  be  found  in  the  conservative 
majority  which  prevented  Minow  from  implementing  much  of  his 
program.  Equally  important,  part  of  the  administration  was  anxious 
to  appoint  Kenneth  Cox  to  the  Commission.  Every  virtue  has  its  limi- 
tat  ions,  and  pal  ience  is  no  exception  :  Cox  and  his  chief  sponsor,  Sena- 
tor Mairnuson.  had  been  waiting  long  enough. 

Chairman  Minow,  who  favored  both  the  prompt  replacement  of 
Craven  and  the  selection  of  Cox.  was  prodding  the  White  House  to 
take  the  necessary  action.  White  House  advisers  Duncan  and  O'Don- 
nell  both  discussed  the  possibility  of  early  retirement  with  Commis- 
sioner Craven.  O'Donnell  also  contacted  the  chairman  of  the  Senate 
Commerce  Committee1.  Warren  Magnuson,  who  assured  him  that  the 
administration's  request  for  Craven's  early  retirement  was  entirely 
proper.3  Bui  Commissioner  Craven  was  fully  aware  that  he  had  a 
bargaining  level:  No  court  had  ever  tested  the  argument  of  implied 
waive?-  of  the  mandatory  age  requirement,  and  it  was  an  open  question- 

However,  ('raven  promised  no  legal  action  if  the  President  de- 
manded his  resignation  before  the  expiration  of  his  term.  Instead,  he 
made  two  requests  of  the  administration.  First.  Craven  requested  that 
he  be  allowed  to  attend  the  space  communications  allocations  confer- 
ence scheduled  for  1963  in  Geneva,  Switzerland.  Second,  he  asked 
thai   he  continue  to  serve  the  YCC  as  a  consultant  on  international 


■  Sherman  Adams  testimony.  Ovr>rsiu'lit  Hearings,  pt.  10.  pp.  .°,7.o>0-.o,7.°>7  :  Interview  with 
Ford  fwho.  at  that  time,  was  In  the  Justice  Department  and  was  involved  with  this  prob- 
lem).  Tli<>  ICC  member  was  probably  Monroe  Johnson  who  served  from  1040  to  1050.  Com- 
Der  Johnson,  who  was  born  in  1878,  was  well  past  his  70th  birthdav  when  Eisen- 
hower became  President.  Biographical  Information. 

4  Interview  with  Hyde. 

■Interview  with  O'DonnHl. 
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matters.  The  latter  would  assure   full   pension  rights  to  tl 
Commissioner.  The  administration  promptly  agreed  t<>  fcx 
una  tin'  cm  ire  matter  was  handled  very  gracious)   , 

On  October  2, 1962,  Commissioner  T.  A.  M.  (  raven  wrote  I    i   P 
dent  that  his  service  on  the  F( "( '  had  given  liim  "tremendous 
tion,"  and  that    lie   full}    realized   thai    his  age   would  "not    pei 
reappointment."  ■ 

In  other  word-.  Craven  would  step  aside  5  month-  early.  The  day 
Craven  wrote  that   letter  was  the  same  da\   that   E.  William  Henry 
was  sworn  in  as*a  member  of  the  FCC.  Whatever  disappointment  I 
felt  at  that  time  probably  was  assuaged  by  the  fact  that  the  Craven 
term  won  Id  end  5  months  earlier  than  expected,  and  that  Cox  appe 
a  certain  bet  to  fill  t  hat  seat. 

No  one  other  than  Kenneth  ( "<>\  was  given  serious  consideration 
appointment   to  the  Craven  -cat/  Chairman  Minow,  in  large  | 
assured  that  result.  Of  course,  Senator  Magnuson  was  also  \  ery  help- 
ful :  the  Senator  spoke  direct  ly  \\  it  h  President  Kennedy  concerning  the 

-elect  ion  of  (   "\. 

But,  from  t  he  outset,  it  was  Minow  who  charted  the  st  rategy  of  the 
Cox  nomination.  The  FCC  Chairman  figured  that  Craven,  unlike 
Tross.  would  })o^e  no  problem  since  there  would  he  no  question  of 
reappointment,  and  therefore  no  campaigns  would  he  waged  oi 
behalf.  Minow  had  dearly  learned  something  from  the  struggle  with 
Commissioner  Cross.  In  that  situation,  the  Chairman  was  convinced 
that  the  White  House  had  moved  too  late  to  forestall  a  head  on  clash 
between  congressional  figures.  A-  far  a-  the  Craven  seat,  Minow 
would  move  much  earlier.  A.t  the  time  that  I  [enry's  appointment  was 
announced,  Minow  indicated  to  tin1  White  House  that  he  heartily 
supported  Cox  for  the  next  opening.11  Once  the  problem  of  Craven's 
early  retirement  was  worked  out.  Minow  surely  felt  that  there  was  no 
further  reason  to  delay  a  public  announcement  of  ( Jox's  select  ion. 

( )thers  were  not  so  certain.  Although  Cox  was  the  only  real  candidate, 
there  were  problems  surrounding  his  selection  which  could  not  he 
ignored.  Part  of  the  problem  was  his  personality,  the  other  his  poli- 
t ics — neither  of  which  was  separable,  one  from  the  other.  One  could 
disagree  with  Minow  without  necessarily  finding  him  disagreeable. 
Often,  such  was  not  the  case  with  Cox.  A-  one  person  recalled.  Cox 

sometimes  would  .-t  rike  people  "as  i  f  he  was  going  to  give  them  hell  just 
for  the  hell  of  it."  ( !ox  was  outspoken  and  polit  ically  agg  W    ■  i 

to  that  personality  there  was  added  a  viewpoint  which  favored  close 
regulation,  it  wasnot  surprising  that  Cox's  selection  rticularly 

chilling  to  sensitive  broadcasters."      For  months,  the  broadcast   in- 
dustry had  carefully  monitored  ( 'ox's  political  ambition  as  well  as  his 
policies  as  chief  of  the  F(  !C's  Broadcast  Bureau.  Ajs  early  a-  July  L962, 
Broadcasting  magazine  called  Cox  a  sure  bet  for  appomtmi 
Craven  seat  if  he  lost  the  <  !ross 

Since  Commissioner  Hartley  could  be  counted  on  "  more  often  than 
not,"  the  selection  of  Cox  appeared  to  guarantee  the  long-dn 
Minow  majorit  v  on  the  FCC.     Cox  had  to  be  stopped. 


•  Interview  with  O'Donnell  ;  Interview  \\  U1 

•  Craven  to  Kennedj  .  I  October  2,  1062.  JFKL    VG  228  \    B 
-  Minow  taped  respon —  ;  Interview  witl    D 
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There  are  two  things  which  are  clear  about  the  industry  opposition 
ox  in  [ate  L962:  it  was  intense,  and  it  was  organized.18  Ennuential 
broadcasters  such  as  Vincent  Wasilewski,  who  was  then  executive  vice 
president  of  the  National  Association  of  Broadcasters,  argued  force- 
fully againsl  I  -lection  with  White  House  advisers.18  There  is 
also  some  indication  that  cable  television  interests  were  hostile  to  the 
nomination  of  Cox,  although  they  had  yet  to  become  an  influential 
lobbying  force.1  Most  of  the  industry  input  was  channeled  through 
the  (             -  ratherthan  the  White  House.18 

Weeks  a  Pter  the  ( 'raven  accord  on  early  retirement  had  been  reached, 
there  was  still  no  announcement  Prom  the  White  House.  During  that 
id,  ( Chairman  Minow  repeatedly  pressed  for  an  announcement  and 
kept     •    close  contact  with  both  Cox  and  Senator  Magnuson.19  .Mean- 
while, indie  t  ry  opposition  to  Cox  cont  inued  to  build. 

There  an  very  few  trade  journals  which  are  more  politically  potent 
than  Broadcast  ing  magazine  :  the  number  of  F(  ( )  aspirants  who  have 
had  their  ambitions  either  assisted  or  quashed  as  a  result  of  this  mag- 
azine's coverage  defies  estimation.  But  compared  to  the  (lavs  when, 
nhowerwas  President,  Broadcasting's  influence  surely  reached  its 
nadir  in  the  Kennedy  years.  Its  access  to  information,  so  critical  to  its 
influence,  was  noticeably  weaken-  in  the  early  1960's.  Since  the  1930's, 
Broadcasting's  cofounder,  Sol  Taishoff,  had  dominated  the  editorial 
opinion  of  the  publication.  Sol  Taishoff  (and.  therefore,  Broadcast- 
ing) was  determined  to  block  the  appointment  of  Cox.20 

In  pursuit  Of  that  objective,  Broadcasting  devoted  the  lead  story 
of  its  I)ecemher:>  issue  to  the  startling  disclosure  that  the  FCC  Broad- 
cast Bureau  was  conducting  a  letterwriting  campaign  which  was 
designed  to  force  television  stations  to  schedule  locally  produced  dis- 
cus-ion -hows  of  interest  to  minority  groups.  According  to  the 
magazine,  the  campaign  was  being  conducted  unbeknown  to  the 
commission  itself  and  entirely  at  the  initiative  of  the  Broadcast 
Bureau.  Although  the  FCC  stall'  reportedly  agreed  that  those  pro- 
grams would  not  sell,  the  letters  insisted  that  such  programing  occur 
during  prime  time  viewing  hours,  thereby  preempting  commercially 
sponsored  network  programs.  Dozens  of  stations  had  received  the  let- 
's ers  in  conjunction  with  their  applications  for  license  renewal.  How- 
ever, Broadcasting  also  pointed  out  that  the  letters  were  received  only 
by  those  license's  wh'o  had  not  produced  such  programs  in  the  past 
license  period  (3  years)  and  who  indicated  that  they  had  no  intention 
of  doing  so  in  the  future. 

All  the  same,  this  was  what  Minow  had  been  talking  about  for  years: 
It  appeared  as  though  the  FCC  was  going  to  use  license  renewal  as  a 
lever  to  influence  programing.  So  that  no  one  would  miss  the  point, 
Broadcasting  placed  a  photograph  of  Broadcast  Bureau  chief,  Ken- 
neth Cox,  right  in  the  center  of  the  story.  The  caption  identified  Cox 
as  the  principal  architect  of  the  plan  who  had  also  been  prominently 
mentioned  as  a  candidate  for  the  next  commission  opening.21  Broad- 

a  Interview  with  Dungan  ;   Interview  with  O'Donnel ;   Minow  taped  responses  ;   Interview 
with  Cos  :  Interview  with  Henry. 
erview  with  Dungan. 
17  interview  with  Henry  Geller. 

ls  interview  With  Henry. 

■  m  Inow  taped  responses, 
now  taped  responses. 
•    Broadcasting,  Dee  8,  1UC2.  pp.  29-32. 
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casters  \  isited  a  number  of  commissions  -  concerning  I  .  and 

they  round  a  sympathetic  ear  in  Commi  i     :  Ford 

was  philosophically  opposed  to  such  action.3    Ford  openly  challi 
Cox  at  a  meeting  of  the  commission  t<>  demonstrate  thai   I   e   I  '  ' 
had  approved  such  a  program.     Whether  Cos  did  ha 
approval  was  a  matter  of  dispute,  but  the  policj   was  chang 
result  and  ('ox  and  others  of  a  like  mind  had  to  settle  for  mu 

That  was  not  tin-  only  effect  of  Broadca  .  I 

sure  againsl  ( Jox  intensified  :  Were  n<>t  t  he  program  let  t  era  cli  ar  ] 
that  Cox  believed  in  at  least  a  subtle  form  of  (  id  al 

ways  beeD  a  com  roversial  figure,  and  t  he  Whit<   II"  ise  n  u  I 
certain  industry  problems  with  his  select  leed,  during  thi 

of  L962,  Cox  had  se^  era)  discussions  with  both  Dungan  and  <  P]  i 
at  the  White  House  concerning  his  regulatory  views.     But  I 
tion  changed  now  that  Cox  was    nth    i    ntei  of  a     ■  sated  co  I 
over  such  a  sensitive  topic  as  program  content.  It  appeared  a 
a  tentative  decision  to  appoint  Cox  had  been  made  '  trlier;  m 

fact.  Cox  had  been  given  some  assurance  shortl}   before  De  em 
The  Broadcast  ing  disclosures  forced  theadmii  on  either  to  final- 

ize the  decision  for  Cox  or  forget  it.  At  that  point,  Minow's  interven- 
tion coupled  with  Senator  Magnuson's  nn-w en  ing  uppoi  i  t he 
balance. 

On  December  LO,  L962  1  week  to  the  day  after  the  Broadcasting 
article  appeared  the  White  House  announced  that  it  was  the  P 
dent's  intention  to  nominate  Kenneth  Cox  to  replace  retiring  Commis- 
sioner Craven.  The  nomination  would  be  submitted  to  the  Senate  as 
soon  as  it  reconvened  in  January.  The  announcement  of  intent  ended 
all  speculation  and  gutted  the  industry  campaign  a|  I  i 

decision  was  final.  Broadcasting  dutifully  noted  that  there  probably 
had  never  been  a  Broadcast  1  bureau  chief  "whose  argument  -  could  com- 
pare in  quality  and  detail  with  those  of  Mr.  Cox."  There  was  certainly 
no  doubt  that  Cox  was.  as  far  as  experience,  qualified  to  sit  on  the 
FCC,  for  the  previous  6  years,  a  large  part  oi  his  interest  and  energy 
had  been  spent  dealing  wit  h  matter-  relat  ing  to  broadcast  ing.  I 
played  that  knowledge  at  his  Senate  hearing  which  was  he! 
very  same  day  t hat  Commissioner  <  Yawn  turned  7"  yeai 
nominee  was  the  subject  of  intensive  questioning  on  h 
philosophy. 

Cox  assured  the  Senate  panel  that  he  did  nut  believe  that  tl      P<  < 
had  the  power  to  "censor  t  he  good  taste  of  programing" :  all  the  ( 
mission  could  do  was  to  "urge"  t he  industry  to  act,  but  t he  "ultimate 
decision"  rested  with  the  broadcasters  aot  the  Commission.*'   Unlike 
Henry  and  Mi  now  who  visited  Senate  Commerce  I  ttee  members 

prior  to  their  hearings,  ( Jox  made  no  such  calls.3  ks  a  former  member 
of  that  committee's  staff,  it  was  hardly  necessary.  Of  course,  the 
nominee  also  had  the  wholehearted  support  of  the  committee's  chair- 

--'  Interview  with  Cox. 
■  Interview  with  Ford. 
'  Both  Cox  and  Minow  believe  that  the  I  m  •  1 1  ■  l  hai  .  ithor- 

IzatloD  for  i be  program  letters.  Interview  with  I 

bervlew  with  Dungan  ;  Interview  -with  O'DonneU. 
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■*  Interview  with  O'DonneU  :  interview  with  Dangan  :  interview  win. 
i     i  Senate  hearing,  1968,  p.  16. 
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man:  At  the  beginning  <>f  the  hearing,  Senator  Magnuson  (who  was 
presiding)  indicated  his  warm  endorsement  of  ('ox. 

\  had  overcome  strenuous  industry  opposition  to  his  appointment. 
It  i-  difficult  to  say  whether  that  would  have  been  possible  without 
the  determined  support  of  Warren  Magnuson.  A-  one  Kennedy  adviser 
put  if.  "Cox  was  Mfognuson's  appointment  really,  and  he  was  going 
to  get  it  through."  From  the  very  beginning,  Magnuson's  support  had 
dampened  industry  efforts  against  Cox.80  Once  Cox's  name  was  sub- 
mitted to  the  Senate.  Magnuson  pressed  for  commit  tec  action  ignoring 
the  delaying  st  rategy  of  Senator  Strom  Thurmond.81  I  Thurmond  was 
concerned  about  the  fact  that  Cox  had  once  acted  as  adviser  to  a 
chapter  of  the  Nat  ional  Lawyers  Guild  at  the  University  of  Michigan 
in  1947.  )  But  what  Magnuson  did  for  Cox  as  far  as  the  Senate 
and  the  industry,  Chairman  Minow  did  for  Cox  in  the  AVhite  House. 
Minow  worked  hard  for  Cox"  selection  in  the  inner  circles  of  the 
administration.  Minow  never  wavered  in  his  support  of  Cox  even  at 
the  highest  point  of  the  opposition  from  the  broadcasters.33 

The  Ft !( '  chairman  had  much  to  gain  from  Cox's  selection:  It  cer- 
tainly didn't  hurt  Minow's  relationship  with  Magnuson,  and  it  finally 
gave  him  the  majority  lie  needed.  As  Broadcasting  pointed  out.  Cox 
would  "out-Minow  Minow"  and  the  FCC  chairman  would  "have  little 
reason  to  continue  his  complaints  about  inability  to  rally  the  neces- 
sary majorities  to  rock,  sock,  line,  suspend,  and  revoke.''  M  After  nearly 
2  years,  it  appeared  as  though  Minow  at  last  would  have  the  votes  he 
needed.  President  John  F.  Kennedy  had  given  Minow  all  the  support 
lie  could. 

However,  the  selection  of  Kenneth  Cox  would  be  Newton  Minow's 
lasr  major  accomplishment  as  chairman  of  the  Communications  Com- 
mission. On  February  11,  1963-^-even  before  Cox  took  his  seat  on  the 
Commission — Broadcasting  reported  that  Minow  would  resign  from 
the  Commission  at  some  unknown  future  date  in  order  to  accept  a 
position  as  general  counsel  of  Encyclopedia  Britannica,  Inc.35 

It  was  a  journalistic  scoop  of  the  first  dimension.  To  many,  it  was 
astounding  news.  How  could  Minow  leave  when  lie  was  just  about  to 
receive  his  first  working  majority? 

The  report  was  substantially  accurate.  Minow.  after  a  little  over  2 
years,  had  decided  to  return  to  the  practice  of  law.  According  to 
Minow  his  decision  had  actually  Imhmi  made  a  good  deal  earlier.  In 
L960,  when  ho  first  accepted  the  appointment,  he  had  informed  Sar- 
gent Shriver  that  he  would  only  be  able  to  serve  2  years.30  This,  in  spite 
of  the  fact,  that  he  indicated  to  the  Senate  committee  that  lie  would 
serve  "as  long  as  President  Kennedy  wants  me/'37  However,  he  felt 
the  financial  strain  of  the  S20, r>0()  a  year  position  was  simply  too  great 
on  his  family. 

The  offer  from  Encyclopedia  Britannica  had  advantages  other  than 
an  increased  income;  the  position  had  been  offered  to  him  before  his 

terrlew  with  Henry. 
i  nterview  with  Cox. 

to  Magnuson,  Mar.  7.  1963    (answering  questions  posed  hv  Thurmond  concerning 
the  nominee's  affiliation  with  the  National  Lawyers  Guild  as  well  as  other  organizations.) 
i!  Archlvps,  "Cox  Nomination." 
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F( '( !  appoint  menl .  and  no  one  could  M  i  I 

as  a  sprinffboard  into  lucrative  emplo  riththeindu  I 

once  regulated.  Minow  was  also  <  ied  with  the  lack  < 

he  had  experienced  in  the  previous  2  indeed,  before  he  lei 

F(  (  \  .Mi  now  would  recommend  thai  the  Commission  I"-  replaced  by  a 
single  administrator,     [t  certainly  was  frustrating         M 
almost  his  entire  time  with  a  Commission  which  was  composed  of  per- 
sons who  had  been  either  selected  or  reappointed  by  P 
hower.   Perhaps,  Minow  had  also  decided  thai   he  had  done  all  he 
could,  and  that  anything  further  would  be  a  matter  of  dim  in  is 
ret  in 

In  March  I    '   .  <  »w  met  with  bol  h  Pn    idenl  K   i 

and  Attorney  ( i  >nera]  Robert  Kennedy  on  this  matter.  Both  Kenn< 
recalled  the  original  2-year  Limitation  which   Minow  had  initially 
placed  on  his  sendee.  The  President  did  not  want  Minow  to  leave  the 
FCC  at  that  time:  in  fart.  Kenne  i  letter  asking 

him  to  reconsider  his  decision.  Both  the  ;'  and  the  Attorney 

General  mentioned  the  possibility  of  ment,  but 

Minow  declined  to  explore  any  such  possibility  with  the  same  fin. 
that  he  declined  to  remain  on  the  Commission.     Despite  si 
White  House  efforts  to  dissuade  him,  Minow  formally  submitted  his 
resignation  on  March  22.  In  that  letter,  he  indicated  that  he  want 
leave  as  of  June  30,  L963.40 

Meanwhile,  speculation  centered  on  Minow's  replacement  as  ('hair- 
mam  1 1"  his  I  -inn.  1 1  i 
choice  seemed  to  be  ( Jommissioner  William  Henry  who  had  I 
ingon  the  FO  "  since  the  previous  t  >c  ol  er.  Tl  e  only  other  Democi 
members  were  Commissioners   Bartley  and  Cox.   tl     -  doubtful  that 
Bartley  was  interested  in  the  position,  and  Cos     who  did  not  take  his 
seat  until  late  March— did  not  seek  t                             I  the  adminis 
t  ion  con  Id  also  name  a  Chairman  from  oi  tside  the  Commission  to  the 
remaining  5  years  of  Minow'-  term.  On  ;             Btion  of  I 
Minow.  in  effect,  recommended  to  Pr 

selected.'-'   But,  it    was  not    an  exclusive   recommen  Minow 

also  suggested    Donald    II.   McGannon,  president    of   V* 
Broadcasting,    for    appointment    as    a    member    of    the    Conn 
sion.14  During  the  first   quarter  of   1963,  McGannon  had  convi 
tions  with  both  Minow  and  LeRoy  Collin-,  president  National 

rial  ion  of  Broadcasters,  concerning  this  possibility.  However, 
career  and  financial  reasons,  McGannon  was  unwilling  to  accept 
appointment  at  that  time. 

Commissioner  William  Henry  was  definitely  interested  in  becoming 
Chairman.  Once  he  had  continued  i    it    M  •  ««u  was  leaving,  the  34- 
year-old  Henry  contacted  his  close  friend  and  past  supporter,  K 
Kennedy.  The  Attorney  General  listened  without   the  slightest 
action,  favorable  or  unfavorable,  as  Henry  bid  re  to 

succeed  Minow.48  In  Henry's  opinion,  the  F( '( '  in  the  L950's  had  devel- 

» Minow  taped  responses;  Minow  to  President  JTKL,  fC 

B      170. 

Minow  taped  responses. 
«•  Minow  to  President  Kennedy,  Mar.  22,  1968.  TPB3  B  I  170. 
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oped  a  "notoriously  bad  reputation"  as  a  "repository  for  political 
hacks"  and  a  "tool  of  the  industry."  Henry  believed  that  first,  Chair- 
man Ford  and  then  Chairman  Minow  had  made  significant  contribu- 
tions in  changing  thai  public  image.  To  Robert  Kennedy,  Dungan, 
andot  hers,  I  [enrj  promised  to  continue  thai  direction,  as  well  as  doing 
what  w;i  i  to  be  "right  even  though  it  might  be  opposed  by 

substantia]  segments  of  the  industry^"  Henry  and  Kennedy  also  dis- 
ibstantive  issues.47  In  fact,  Henry's  brief  tenure  on  the  FCC 
clearly  demonst  rated  that  his  regulatory  philosophy  was  quite  close  to 
of  \lin«»\\  :  therefore,  a  cont  inuation  of  Minow's  policies  was  ex- 
pected if  Henry  wasselected  as  ( Jhairman.41 

In  the  meantime,  Minow  repeatedly  refused  to  deny  the  substance 
e  report  by  Broadcast  ing,  saying  only  that  "no  decision"  had  been 
ed.49  Such  statements  only  tended  to  confirm  the  speculation 
that  Minow  was  indeed  leaving.  From  the  date  of  the  Broadcasting 
disclosure,  in  early  February,  until  his  resignation  was  officially  an- 
nounced in  May.  Chairman  Minow  was  in  a  rather  difficult  position. 
By  April,  it    was  reported  that   "sources  in  a   position  to  know"  had 
stated  that  the  real  reason  for  Minow's  silence  was  the  administra- 
t  ion's  de-ire  to  simultaneously  announce  the  resignat  ion  and  the  name 
e  new  Chairman." 

In  fact,  the  President  had  expressly  requested  that  Minow  remain 
on  the  Commission  until  his  successor  was  selected.  Newton  Minow 
recalled  that  the  White  House  was  certainly  taking  its  time  to  reach 
that  decision.'1  But  the  delay  was  not  the  result  of  any  problem  over 
the  chairmanship.  The  delay  was  being  caused  by  a  man  named  Lee 
Loevinger,  who  had  been  offered  the  remaining  5  years  of  Minow's 
term.  If  Loevinger  accepted,  the  Chairman  would  have  to  come  from 
the  sitting  Commissioners;  in  that  case.  Henry  was  the  logical  and 
probably  the  only  choice.  But  if  Loevinger  refused  the  seat,  a  Chair- 
man could  he  appointed  from  outside  the  FCC. 

March  was  the  month  that  Attorney  General  Robert  Kennedy  met 
with  Minow  concerning  his  resignation  and  Henry  concerning  his 
j>o->ihle  promotion.  It  was  also  the  mouth  that  Robert  Kennedy  first 
broached  the  subject  of  tin1  VCC  with  his  Assistant  Attorney  General 
in  charge  of  the  Antitrust  Division,  Lee  Loevinger.  Loevinger  re- 
called t  he  substance  of  Kennedy's  remarks  : 

Well.  Newton  Miaow,  yon  know  lias  told  the  President  that  lie's  resigrnin.u'. 
We  Deed  somebody,  and  we  need  somebody  with  these  qualifications:  we  want 
somebody  who's  lt. >t  real  prestige  because  this  guy's  made  a  big  name  for  him- 
self, he's  going  to  he  hard  t<>  replace.  We  want  somebody  who's  got  an  antitrust 
viewpoint  because  we  think  tins  is  a  viewpoint  that  needs  to  be  most  widely 
disseminated  and  more  widely  felt,  particularly  in  the  communications  field. 
And  we  want  t<>  make  a  showing  thai  the  President  is  determined  to  improve 
the  quality  of  personnel  on  the  administrative  agencies.  We  want  somebody  that 
will  definitely  bring  this  kind  of  stature  and  prestige  to  the  agency. 

It  was  an  impressive  pitch,  hut  Loevinger  was  hardly  impressed 
with  the  offer.  Alter  Indicating  thai  he  would  accept  a  Federal  judge- 
ship, A-  -Mm  Attorney  General  Loevinger  stated  that  he  was  not 
interested  in  the  FCC;  he  suggested  that  the  President  find  someone 

[<  nry  Inten  i-w  by  Ronald  .t.  Gr<  le.  Mar.  14,  1966,  pp  35   37  JFKL 
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else  with  those  qualifications.  The  Attorney  General  then  rep 

-Well,  we'll  think  about  it." 

It  was  hardly  surprising  thai  I  r  was  less  than  enl 

about  giving  up  the  position  as  director  of  the  administi 
cieson  antitrust  in  order  to  become  the  seventh  member  of  a  n  gu 
commission.  Lee  Loevinger  had  a  passionate  zeal  for  antitrust  enf( 
incut.  As  he  had  told    Robert    Kennedy  during  their  fii 
back  in  L961:  "I  believe  in  antitrust  almost  as  a  secular  religio 
In  fact,  he  had  been  involved  in  that  area  of  the  law  almost  I 
professional  career. 

Born  and  raised  in  IViinni  his  father  served  for  y< 

as  a  State  lower  court  judge),  Loevinger  graduated  from  the  Univer 
sity  of  Minnesota  (summacum  laude)  at  the  height  of  the  depression 
in   L933.  During  his  undergraduate  days,  Loevinger  joined  with  liis 
classmates,   including   Eric   Sevareid,   in    various   left  wing  stu 
causes.  Three  years  later,  he  received  his  law  degree  from  the  - 
university  and  began  the  practice  of  law  with  a  firm  in  K  l 

After  1  year,  Loevinger  joined  the  staff  of  the  National  Labor  R 
t  ions  Board  as  a  trial  attorney.  In  L941,  he  trai  sferred  to  the  antitrusl 
division  of  the  Justice  Department.  Aside  from  •"•  years  •  rvice 

with  the  NTavy  during  the  war.  Loevinger  remained  with  the  antitrust 
division  until  1946.  In  that  year,  he  returned  to  Minneapolis  and  be- 
came a  partner  in  a  firm  which  would  be  subsequently  known  as 
Larson,  Loevinger,  Lindquist,  Freeman  &  Fraser. 

From  that  date  up  until  I960,  Loevinger  devoted  a  large  part 
of  his  practice  to  antitrust  treble  damage  suits.  I!<  also  pursued  his 
various  scholarly  interests,  and  was  the  author  of  a  book  and  uumerous 
art  ieles  dealing  with  law  and  other  subjects.  In  March  1960,  his  former 
law  partner  now  Governor,  Orville  Freeman,  named  him  to  a  \  aca 
on  the  Minnesota  Supreme  Court.  A;  that  time,  one  Minneapolis 
newspaper  editorialized:  "The  appointment  [of  Loevinger  |  will  bring 
to  the  bench  a  man  of  superior  intelligence,  one  h  ho  has  been  a  g 
student  of  the  law.  who  was  written  widely  in  >sen  field  and 

who  has  a  reputation  a-  an  indefatigable  worker." 

However,   whatever  his   reputation   may   have  been   in   hi-  na1 
State.  Lee  Loevinger  was  not   ;>.  national  figure  in   L961;  the  inner 
circle-  of  the  new  administ  ration  were  not  familiar  wit  1:  the  man  who 
would   soon   he    named    to   one   of   i  he   top   positions   in    thr   .' 
I  )e|>art  mem . 

But  Loevinger  did  have  influent  ial  friends  in  t  he  I  democrat  ic  Partj  . 
Governor  Orville  Freeman,  who  had  already  demonstrated  his  con- 
fidence in  Loevinger  by  naming  him  to  the  State  supreme  court,  would 
become  secretary  of  agriculture  in  the  new  administrat  S  nator 
Hubert  Humphrey,  another  personal  friend,  was  also  in  a  position  to 
a-si<t  Loevinger  as  far  as  an  appointm<  3tice.  A-  a  result  of 

these  recommendations,  Loevinger  became  part  of  the  "talent  hank*', 
and  was  variously  considered  for  appointment  to  the  Power  and  Com- 
munications commissions  in  L960  61.  I'm  m  «:i<  largely  Freeman 
who  was  the  moving  force  in  the  selection  of  Loei  ingi  .t  m 

-  Loevinger  Interview  by  Ronald  J.  Grele   I  k  i 
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torney  general  in  charge  of  the  antitrust  division.68  By  mid-Febru- 
ary L961.  the  appointmenl  was  announced,  and  Burely  Loevinger  was 
delighted  to  resign  from  the  State  supreme  court  in  order  to  assume  his 
duties  with  the  uew  administration.  I  [e  was  still  in  that  position  when 
the  discussions  concerning  the  FCC  occurred  in  the  spring  of  1963. 

Qp  until  that  time,  the  Kennedy  administration  appeared  to  have 
an  identifiable  communications  policy:  support  for  Newton  Minow 
and  his  program.  Only  after  careful  consideration  of  the  ]\rv<\<  of 
.Minow.  tin-  agency  and  the  administration  were  the  appointments  of 
(  u\  ;i:  ;  1 1  nry  finalized:  purely  polit  ical  consideral  ions,  while  hardly 
ignored,  were  not  allowed  (  >  take  the  upper  hand.  However,  the  un- 
expected resignation  of  Minow  coupled  with  the  intervention  of 
Robert  Kennedy  changed  that  more  drastically  than  anyone  realized 
ai  the  time;  the  departure  of  Minow  assured  the  continuation  of  an 
Eisenhower  FCC  precisely  at  the  moment  when  it  seemed  that  its 
day-  were  numbered.  Attorney  General  Kennedy  allowed  Ins  own  im- 
ate  needs  t<>  supplant  the  needs  of  the  agency.  Robert  Kennedy 
wanted  rid  of  Lee  Loevinger,  but  not  so  much  as  to  name  him  a 
Federal  judge. 

The  relationship  between  these  two  forceful  personalities  had  never 
been  very  cordial,  although  there  was  mutual  respect. 

One  person  involved  in  this  matter  recalled  Robert  Kennedy  using 
one  of  his  favorite  phrases  in  reference  to  Loevinger:  "I'm  not  saying 
I  would  want  to  ride  around  the  world  with  Lee  Loevinger  on  a  tan- 
dem bicycle,  hut  T  think  he's  a  very  capable  man."59  Loevinger,  who 
has  been  described  as  an  "earthy  bantam,"  was  never  able  to  function 
"effectively  in  the  free-wheeling  Kennedy  orbit"  at  the  Justice  Depart- 
ment.60 Tie  was  outspoken,  abrasive,  and  on  more  than  one  occasion 
angered  his  immediate  superiors  due  to  casual  remarks  on  important 
subjects. 

During  one  of  his  frequent  congressional  appearances.  Loevinger 
airily  mentioned  that  he  thought  A.T.  X-  T.  should  dispose  of  its  inter- 
national holdings;  the  stock  of  that  company  dropped  6  points  as  a 
result.  On  another  occasion,  Loevinger  threatened  General  Electric 
with  dismemberment.  Xo  decision  had  been  made  at  Justice  on  either 
matter,  and  the  Attorney  General  was  furious  at  his  assistant's  state- 
ments.61 Inereasinirlv.  the  personal  relation  between  Kennedy  and 
Loevinger  grew  strained:  at  one  point,  the  Attorney  General  even 
took  the  unusual  step  of  subjecting  certain  recommendations  of  Loe- 
vinger  t<>  a  panel  of  three  persons,  which  included  the  Deputy  Attor- 
I  reneral  and  the1  Solicitor  General.62  Clearly,  it  was  an  attempt  to 
control  the  outspoken  hut  brilliant  Loevinger.  This  was  not  just  a  mat- 
ter of  petty  persona]  differences — the  Attorney  General  was  convinced 
that  the  functioning  of  the  Department  was  being  seriously  affected.*" 

By  the  beginning  of  1963,  Kennedy  had  reached  the*  end  of  his 
tet  her,  and  decided  that  Loevinger  simply  had  to  ^o. 

Where  to  put  him  was  another  matter.  A  man  of  Loevinger's 
acknowledged  competence  and  political  support  could  not  be  abruptly 
fired.   Robert   Kennedy  took-  his  problem  directly  to  the  President, 

Dterrlew  with  0*DonneU. 
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who    as  a  ivsult    -became  personally  involved  In  the  Loeving 
1cm/ ♦   It  appears  as  though  the  Attornej   General's  de<  n  his 

assistant  coincided  with  the  resignation  of  Minow :  certainly,  Robert 
Kennedy  was  among  the  first  to  know  that  .Minow  wanted  to    • 
Almost  immediately,  the  FCC  became  the  logical  place  Port 
buster.  Robert  Kennedy  also  discussed  the  situation  with  Dungan  and 
O'Donnell,  and  indicated  to  them  in  no  uncertain  terms  that  a  position 
had  to  be  found  for  Loe^  inger. 

Dungan  recalled  making  more  than  one  telephone  call  to  Loei  inger 
in  an  attempt  to  convince  him  that  his  services  were  needed  at  the 
FCC.86  Kennedy   also   was  not    discouraged   by   Loevinger 
refusal  to  accept  the  appointment:  at   least  two  other  conversations 
occurred  between  the  two  men  on  that  subject.  On  one  of  those  i 
sions,  Loevinger  weakened  enough  to  inquire  whether  he  would  be 
made  chairman  as  well.  Kennedy  stated  that  the  chairmanship 
already  been  promised  to  Henry.67  In  fa  t.  i    it  was  not  the  case:  the 
decision  on  the  chairman-hip   was  -till    open.*8    Loevinger   remained 
firm  as  the  weeks  passed:  he  just   didn't   want   the  job.  Meanwhile, 
Minow  continued  to  remain  silent   on  the  matter  of  his  expected 
departure. 

By  the  beginning  of  May.  a  decision  had  to  be  reached.  On  May  1, 
Chairman  Minow  submitted  a  slightly  revised  letter  of  resignation  to 
the  White  House :  the  only  change  was  that  Minov  rilling  to  leave 

effective  at  the  president's  convenience  rather  than  on  June  30.(  '  Can- 
didate Henry  had  heard  nothing  as  Par  as  the  chairmanship,  although 
he  was  aware  of  the  fact  that  the  Attorney  General  was  actively  sup- 
porting his  selection.70  There  was  -till  no  decision  from  Loevinger. 
He  resisted  right  up  until  the  eleventh  hour.  One  week  before  the 
selection  was  announced,  Loevinger  and  Kennedy  had  their  final  con- 
versation regarding  the  FCC.  Once  again,  Kennedy  pressed  him  to 
accept  the  appointment  and.  once  again,  Loevinger  refused.  At  that 
point,  the  Attorney  General  asked:  "Well,  if  the  President  appoints 
you.  will  you  refuse  or  accept  ?"  Loevinger  then  stated  that  he  would 
act  in  accordance  with  the  President's  wishes.  The  day  the  appoint- 
ment was  publicly  announced,  a  White  1  [ouse  assistant  press  secretary 
called  Loevinger;  advised  him  of  his  selection;  and  secured  certain 
biographical  information  for  the  press  release.71  It  was  then  apparent 
that  Loevinger  could  have  the  FCC,  or  nothing.  It  was  up  to  him.  As 
Lcevinger  later  recalled:  "I  did  not  decide  to  leave  the  Antitrust 
Division.  *  *  :;:  1  was  told  to  take  t ;  e  Ft  I     jol  ." 

The  selection  of  Loevinger  l^*v  Minov  's  -eat  and  the  appointment  of 
Henry  as  FCC  chairman  were  clearly  related.  No  earlier  than  -J  days 
before  the  public  announcement  on  May  11,  Dungan  called  Henry  to 
inform  him  that  he  would  succeed  Minow  as  chairman.  Henry,  who 
had  not  sought  the  support  ^\'  an\  I  —men.  had  principally  n 

Ids  hopeSOn  the  support  of  Rober;  Kennedy  ' 

**  Interview  with  T > 1 1 1 1 lt .  1 1 1 . 

"■  interview  with  Dungan  :  Interview  with  O'DonneU. 
88 Interview  with  Dungan. 

87  Interview  with  Loevinger. 

88  Interview  with  Dungan  :  see  footnote  73    \nf    i  text 
»  See,  Minow  to  Kennedy,  Mar.  22, 1063  ;  Minow  to  K 

22R.  Boi  no 

•erview  with  Henry. 

71  Loevinger  t<»  Victor  II.  Kramer.  \.  \     l,  1973 : 
Iffav  13.  1966.  p.  ::»;.  JFKL. 

■-  Ibid.,  p.  B5. 
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Henry  bad  qo!  erred  in  that  regard.  Kennedy  was  wholeheartedly 
committed  to  the  appointment  of  Loevinger  to  fill  the  Minow  seat; 
therefore  thai  narrowed  the  field  of  prospective  chairman  to  the  three 
I  democratic  members  of  the  F(  J( '.  A  fter  that,  the  selection  of  I  Eenry 
was  a  foregone  conclusion.  Of  course,  the  decision  for  Henry  was  no! 
simply  a  result  of  a  process  of  elimination,  although  that  was  un- 
deniably a  significant  Factor  in  Henry's  favor.  Other  considerations 
strongly  suggested  Henry  as  Minow's  successor.  First,  he  had  done  a 
competent  job  a-  a  Commissioner,  and  his  loyalty  to  the  administra- 
tion was  without  question.  Competence  and  loyalty  were  important 
factors  in  Kennedy  appointments.  In  addition,  his  appointment  as 
Chairman  required  no  approval  by  the  Senate;  he  could  immediately 
a— nine  the  leadership  of  the  agency.74  Finally,  Henry  had  the  en- 
thusiastic endorsement  of  the  Attorney  Genera]  which  carried  great 
weight  in  appointment  decisions  to  the  regulatory  agencies.75 

\~  a  general  practice,  President  Kennedy  did  not  meet  with  his 
nominees  to  the  regulatory  agencies  prior  to  their  appointment.  In  the 
of  Henry,  an  exception  was  made.  Prior  to  public,  announcement, 
the  two  men  spent  about  1<>  minutes  together  alone;  Henry  had  previ- 
ously been  informed  of  his  selection.  The  President  indicated  that  he 
approved  of  the  course  of  the  FCC  and  that  the  agency  was  function- 
ing properly.  Kennedy  also  expressed  a  strong  belief  that  the  media 
should  be  fair  and  objective;  the  President  hoped  that  Henry  would 
use  his  office  to  attain  these  goals.  Henry  recalled  that  to  be  the  Presi- 
dent's principal  concern  during  the  interview.78 

A  short  time  thereafter — on  May  11.  1963 — the  White  House  for- 
mally announced  that  the  President  had  accepted  the  resignation  of 
Newton  Mi  now  as  F( '( !  ( Jhairman,  and  that  the  President  had  selected 
William  Henry  as  the  new  Chairman  and  Lee  Loevino-er  as  the  new 
member.  Henry's  selection  was  fully  anticipated,  but  Loevinger  was 
a  complete  surprise.  A  trustbuster  for  the  FCC?  Broadcasting,  which 
wasn't  certain  whether  Loevinger's  appointment  was  a  "step  down, 
as  some  lawyers  view  it,  or  a  step  up.  as  described  at  the  White  House," 
immediately  assumed  that  Loevinger  would  join  Henry.  Cox  and  Bart- 
ley  to  form  the  new  Kennedy  majority  of  the  Commission.77  In  fact, 
recent  statements  by  Chairman-designate  Henry  were  reminiscent  of 
Minow's  phrase-making  abilities :  ''The  idol  of  majority  approval  must 
not  be  worshipped  by  the  networks  to  the  complete  exclusion  of  the 
public's  need  for  variety  and  the  creative  artist's  need  for  an  outlet  for 
his  talents." 

Tt  appeared  as  though  the  "Minow  era"  was  about  to  be^in  in  car- 
even  though  its  namesake  was  no  longer  there.  It  was  true  that  no 
"ffreal  flowering"  of  TV's  "vast  wasteland"  had  occurred  during  the 
26  mouths  of  MiuowV  chairmanship:  broadcasters  enjoyed  pointing 
oul  that  when  Minow  left  the  FCC,  "The  Beverly  Hillbillies"  was  the 
mosl  popular  television  program  on  the  air.70  Even  though  there  had 
be.ii  no  significant  results  vet  discernible  on  the  television  screen,  the 
New  York  Times  editorialized  that  Minow's  efforts  as  Chairman  had 
"created  a  much  broadei  national  awareness  of  the  responsibility  and 

Tl  Interview  with  Henry  :  Minow  taped  rosporiM^. 

rnterview  witti  Henry  ;  Minow  taped  responses  ;  Interview  with  Loevinger. 
i  nterview  with  Henry. 
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opportunity  for  the  TV  medium."     It  ■  •rally  assumed  thai  I 

direction  would  continue  under  Henry  and  the  ue      I.  ma- 

jority on  the  F( '(  \ 

Bui  3  days  after  Minow  left  the  F(  C,L  I.  ager  made  it  clear 
that  he  was  not  about  to  be  another  pocket  vote  forChairman  Henry 
and  the  White  House.  At  his  Senate  hearing  on  June  l.  the  nominee 
was  asked  a  uumber  of  questions  concerning  his  views  on  Ft  I 
lation  of  program  content.  The  Senators  sat  somewhat  stunned  as 
Loevinger  replied  : 

.My  own  golden  rule  of  politics  Is,  "do  not  seek  for  yourself  power  which 
would  deny  to  others."  I  would  not  wanl  anyone  else  controlling  the  pi    - 

nor  would  I  seek  to  control  progras  -  mj  -     I 

Indeed,  Senator  Cotton,  the  ranking   Republican   Member,  wa 
surprised  that   he  characterized  the  nominee  as  the  "antithesis'3 
Mi  now.  and  even  declared  that  Loevinger  sounded  "a  little  bit  like  a 
Republican." 

It  was  true  that  Loevinger  was  a  strong  believer  in  competit 
and  1  km  lid  state  that  all  things  being  equal,  he  would  favor  a  nonnews- 
paper  applicant  for  a  broadcast  license  over  a  ■  3paper  owner.  But, 
Broadcasting  breathed  an  editorial  sigh  of  relief  after  Loevinger's 
hearing:  the  magazine  vent  ured  to  predict  that  t  he  new  ( Jommissioner 
would  "not  find  himself  alined  so  solidly  with  a  single  FCC  fac- 
tion."83 In  other  words,  there  was  no  Kennedy  majority  after  all. 
Even  so.  the  White  I  louse  was  not  dist  raught  <>\  er  t  he  -elect  ion.  <  Cer- 
tainly, from  the  standpoint  of  quality  control  of  personnel,  Loei 
was  an  excellent  choice. -1  Moreover,  as  far  as  the  actual  policy  of  the 
agency,  President  Kennedy  would  have  another  opportunity  to  select 
a  commissioner  prior  to  the  next  Presidential  election  when  the  term 
of  Republican  Commissioner  Ford  expired  on  dime  30,  L964. 

Loevinger  had  to  overcome  one  final  legal  mult  before  he  was  quali- 
fied for  confirmation  as  an  FCC  member.  In  some  aspects,  it  was  a 
similar  situation  to  that  of  Edward  K.  Mills  who  had  been 
named  to  the  FCC  by  President  Eisenhower  in  I960.  Mills  received  a 
life  income  from  a  trust  established  by  his  father,  which  held  stock  in 
several  companies  involved  in  the  communications  industry  and 
therefore  violated  the  conflict-of-interest  provisions  of  the  Commu- 
nications Act  of  1934.  The  trustee  refused  to  sell  the  offending  stock 
due  to  possible  financial  injury  to  the  corpus  of  the  trust.  There  was 
no  way  in  which  Mills  could  force  the  trustee  to  dispose  of  this  stock 
since  the  nominee  had  no  control  over  the  trust.  Mills  suggested  a 
ways  in  which  this  situation  could  be  remedied:  he  offered  to  transfer 
the  life  income  either  to  charity  or  to  his  children  for  the  dui 
his  term:  he  offered  to  separate  the  offending  stock  from  his  share  to 
his  brother's  share,  so  that  he  would  not  receive  any  inc.. me  from  such 
Stocks.  However,  the  Senate  Commerce  Committee  refused  to  accept 
any  of  these  possible  remedies,  and  !'  Eisenhower  eventually 

had  to  withdraw  the  nominat  ion. 

Loevinger  and  his  wife  owned  2  percent  of  the  outstanding 
of  a  mutual  investment  company  which  owned  approximately 
shares  in  RCA,  Inc.  The  Loevinsers  also  owned  stock  in  a  -mall  cor- 


Vork  Tim*-.  M.-iy  16,  1933,  p.  34. 
Loevinger  Senate  bearing,  1963,  p.  15. 

Broadcasting,  Jim.'  1<>  1963,  p.  106. 
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potation  which,  in  turn,  held  stock  in  a  second  corporation  which 
manufactured  communications  equipment.  Both  of  these  holdings  ap- 
red  to  violate  the  conflict-of-interesl  provisions  of  the  ( Communica- 
tions A«-i  of  L934.  Loevinger  refused  to  sell  the  stock,  and  instead 
suggested  that  be  transfer  absolutely  and  unconditionally  all  of  his 
Interest  in  these  corporations  to  bis  wife.  Both  the  General  Counsel 
of  the  F< !( '  and  the  Assistant  Attorney  ( reneral  in  charge  of  the  ( Mfice 
of  Legal  Counsel  stated  that  the  conflict-of-interest  provisions  of  the 
Communications  Act  did  not  apply  to  the  spouse  of  a  Commissioner. 
;ant  Attorney  General  NTorbert  A.  Schlei  added : 

1  should  like  to  point  out  that  in  our  conversations  with  Mr.  Loevinger  he 
emphasized  that  the  transfer  to  his  wife  would  1h>  absolute  and  unconditional 

and  that  he  WOUld  retain  no  Legal  or  benefldal  interest  in  the  stock  transferred — 

[We]  believe  that  rach  a  transfer  would  create  a  situation  significantly  different 

that  which  could  exist  if  the  transferee  retained  a  reversionary  or  heneticial 

Interest  In  income  or  corpus,  as  is  frequently  the  case  in  trust  situations.10 
I       Mills  problem  was  still  fresh  on  everyone's  mind. 

I  [owever,  it  is  curious  that  Mills  |  who  had  no  control  over  the  trust) 
could  not  transfer  his  income  to  a  charity  for  the  duration  of  his  term, 
and  yet  Loevinger  (whose  wife  was  a  good  deal  closer  than  a  trustee) 
could  legally  transfer  his  Interests  to  his  spouse  who  would  continue 
to  hold  these  stocks  throughout  his  term  of  office.  Of  course,  the  income 
from  the  offending  stocks  held  by  Mrs.  Loevinger  would  still  be  a  part 
of  the  income  of  the  nominee's  family  for  all  practical  purposes.  Also, 
in  the  Loevinger  situation,  there  was  at  least  a  potential  tax  benefit 
a-  well  as  potential  inheritance  benefits  to  him  which  seemed  no  less 
remote  than  the  benefits  to  Mills  and  his  children.  There  does  not 
appear  to  be  any  meaningful  difference  between  the  two  situations. 

A  new  conflict-of-interest  statute  had,  however,  been  adopted  by 
Congress  since  the  Mills  situation  in  I960;  arguably,  that  statute  nar- 
rowed the  sweeping  scope  of  the  provisions  of  the  Communications  Act. 
The  new  statute  [18  CJ.S.C.  §  -208(b)]  prohibited  any  government 
officer  from  participating  in  a  matter  in  which  he  and/or  his  spouse 
had  a  financial  interest.  The  prohibition,  however,  could  be  waived  by 
the  president  if  the  interest  was  ''not  so  substantial  as  to  be  deemed 
likely  to  affect  the  integrity"  of  the  officeholder.  Both  the  Justice 
Department  and  the  F(V  agreed  that  the  interests  involved  were 
insubstantial,  and  a  waiver  to  Loevinger  was  granted.S6  Of  course, 
nominee  Mills  had'probably  never  even  thought  of  suggesting  that  he 
transfer  his  life  income  t(,  his  wife,  and  this  statute  had  not  been 
involved  in  the  1960  problem. 

The  true  distinction  between  these  two  situations  is  political  rather 
than  legal.  Mill-  was  a  Republican  nominee  by  a  retiring  president  in 
an  election  year:  a  Democratic-controlled  Senate  was  anxious  to  defer 
his  confirmation.  Loevinger,  on  the  other  hand,  was  a  most  reluctant 
nominee  to  a  position  lie  did  not  want:  he  was  not  about  to  dispose  of 
his  Stock.  The  Attorney  General,  who  had  worked  hard  to  persuade 
Loevinger  to  accept  the  nomination,  was  not  going  to  block  his  appoint- 
ment (lue  to  a  legal  technicality.  The  "I )emocrats  controlled  Congress, 
the  V('(\  and  the  White  House.  A  suitable  legal  argument  was  found 

■oevinger  to  Warren  Magnuson,  May  27,  1963;  Norbert  A.  Schlei  (Assistant  Attorney 
Genera]  in  charge  «f  tli-  Office  of  Legal  Counsel)   to  Magnuson.  june  1.  1963:  Loevinger 
t..   Magnoson,   Jane   ::.    L963 ;    Loevinger   to   Kennedy,  June   13,   1963.   National   Archives, 
"Loevinger  Nomination". 
-•  Ibid. 
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to  overcome  what  was  admittedly  a  rather  m  hnicality.  A! 

same  a  similar  technicality^  sfully  used  for  political  pur] 

to  block  an  otherwise  highly  qualified  Republican  nominee  onlj 
earlier.  Once  thai   was  all  worked  out,  Loevinger  was  una' 
confirmed  by  the  Senate,  and  he  took  his  June  1 1.  1'." 

By  that  time,  E.  William  I  [enry  had  assumed  the  chairmanship, 
Kenneth  Cox  dad  become  the  firsl   i'(  I    Commissioner  to  be  directly 
promoted  from  the  staff  since  L948.  (  mce  < Jraven  v.  as  replaced  bj  ( 
the  Commission  was  composed  of  five  la^ 

person  who  was  a  former  broadcas  tial  staff  member. 

For  the  first  time  in  its  history,  the  F( '( '  di<  q  engines 

pan  of  it-  membership.  Newton  Mi  now  had  returned  to  I 
accept  a  position  offered  to  him  before  entering  govern] 
he  became  general  counsel  to  Encyclopedia  Britannica,  [nc.  He 
with  that  company  for  2  years.  In  L965,  Mil  ho  today  woi 

why  he  was  in  such  a  hurry  to  leave  th<  turned  to 

private  pracl  ice  and  is  now  a  senior  pan  ner  in  the  200-member  firm  oi 
Sid  ley  &  Austin,  which  has  offices  in  Chicago  and  Washington,  D.C. 
He  is  presently  engaged   in  the  general  pn  >f  law,  including 

some  FCC  work  in  the  common  carrier  and  broadcasting  fields  and 
is  active  in  public  T\ 

-?  Minow  taped  responses. 


(  'n  \i'i  i  i:    FOI  1:1  I  I  \ 

The  Whtte  House  Staff  Selb  ra  Two  Trade  Comuissionzbb 

I  L963) 

"The  Kennedy  administration  which  took  office,  pledged  to  revitalize  the 
Federal  agencies  regulating  business,  can  chalk   np  at   lea  rospicuous 

failure:  the  Federal  Trade  Commission"-  Wall  Street  Journal,  Julj   - 

Personality  considerations  [y  important  elemei 

the  selection  of  members  of  the  -  W   i  never  po 

cal  pressures  allow  it.  the  appointment]  arefulb  r  i    •• 

personal  characb  of  a  potential  Commissioner,  and  tl 

which  he  or  she  may  be  expected  to  i  ew  colle  ig  tes.  I  o 

one  degree  or  anol  her.  such  ,;  ions  are  made  by  every  adn 

tration  though  uol   in  c\r:v  appointment.  And  rightly  so:  a  totally 
disruptive  personality  .an  seriously  damage  the  effective  functioning 
of  any  commission.  Bui  commissions  are  not  clubs.  They  are  n 
1  todies  which,  for  the  sake  of  stimulation  if  nothing  else,  need  i 
sentation  of  minority  views. 

However,  when  Paul  Rand  Dixon,  Everette  Maclntyre,  and  Philip 
Elman  were  named  to  the  FTC  in  1961,  probably  no  one  could  have 
foreseen  the  degree  of  intense,  personal  which  would  i 

at  that  agency  for  9  years  as  a  result  of  t hat  \ olal ile  mix  of  personali- 
ties. Tn  the  eventful  days  surrounding  the  inaug 
appear  as  though  much  attention  was  paid  to  the  matter  of  how  the 
three  new  Commissioners  might   relate  to  one  another.  The  lack  of 
attention  is  easily  explained.  In  the  firsl  place,  the  FTC  jusl  v 
that   important:  The  Departmenl  of  Justice  had  a  -  \ 

Division,  and  consumerism  was  little  more  than  an  o  I  twinkle 

at  that  time.  Moreover,  political  pressure  on  behalf  of  all  three  men 
hardly  permitted  the  opportunity  to  make  thai  :  ful  judg- 

ment. As  a  result,  President   Kennedy  tossed  the  three  men  top 
with  no  particular  optimism  that  the  Trade  Commission  would  do 
anything  hut  continue  its  historic  muddling  pattern  without  doing 
any  significant  harm. 

Almost    immediately,  it   became  apparent   thai    I>i\"t 
had  radically  different  ideas  on  the  future  direction  of  the  FTC.  1 
problems  between  the  two  men  occurred  ovi  (  hair- 

man  Dixon  (who  had  spent  nearly  20  years  I  'I  l      taff)  later 

described  the  persons  whom  he  selected  for  the  top  staff  po 
the  agency : 

Most  of  them  were  career  people  l h  i  of  them  <■ 

here  a  i"iiur  time.  I  believe  In  the  can  em.  I'm  probably  cue  <.f  the  out- 

standing examples   [of  that   system]  In  this  government.  I  km>\\   in  thi<  \\".k 

>  Wall  Street  Journal.  July  28,  1963,  p.  1. 
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Commission  that  even  a  top-flight  lawyer  from  the  outside  can't 
(•.•mi-  here  and  •!"  a  real  top-flighl  j<>i>  for  a  year  or  bo  and  I  don't  care  how  smart 
you  are  or  \\  bat  you've  been  doii 

■el-  Elman  thought  otherwise.  To  his  mind,  a  significant 
pan  of  the  agency's  problem  lay  in  its  staff;  to  promote  those  indi- 
viduals into  even  greater  positions  of  aut  hority  si  ruck  him  as  a  serious 
mistake.  Within  weeks  01  his  swearing  in,  Elman  was  frustrated  and 
cona  er  the  quality  of  the  staff  select  ions  of  <  'ha  in  nan  Dixon.5 

Ii  certainly  didn't  help  matters  when  the  FTC  Chairman  chose  to 
disregard  i  lie  frequent  advice  of  his  Harvard-educated  colleague.  ( Jom- 
parea  to  Dixon's  long  experience,  what  did  Elman  know  about  the 
anyway?  What  did  Elman  know  about  the  nuances  of  Congress 
and  budgets?  Elman  was  a  political  fluke — an  independent  appointed 
by  a  1  democrat  to  a  "Republican  seat." 

On  the  other  hand.  Elman  viewed  Dixon  as  simply  a  creature  of 
essiona]  politics,  an  expedient  sacrifice  to  political  necessity. 
Elman  was  convinced  that  he — much  more  than  Dixon — represented 
the  tenor  of  the  new  administrat  ion.  Indeed,  due  to  his  temperament, 
background,  and  philosophy,  Elman  considered  himself  to  be  the 
"White  I  ionse  man"  at  t  he  FT(  J,  and  he  was  encouraged  in  this  belief 
■  i  1 1  acts  with  a  dm  i  nisi  ration  staff  members.4  Elman  wanted  to  play 
an  active  role  in  the  affairs  of  the  agency,  and  he  sought  Dixon's  recog- 
nition and  respect  for  Ins  views.  Commissioner  Elman  arranged  a 
luncheon  at  the  White  House  in  the  hope  that  Dixon  would  get  the 
age  to  work  with  him.  Dixon  and  Elman  were  joined  by  White 
House  staff  members  Dungan,  Lee  White,  and  Myer  Feldman.  But 
nothing  came  of  this  or  any  of  the  other  efforts  Elman  made.5  Chair- 
man Dixon  was  doubtless  confident  of  his  ability  to  be  Chairman  of  the 
Trade  Commission  without  Elman's  guidance. 

The  situation  worsened.  The  differences  between  Dixon  and  Elman 
were  never  totally  personal,  nor  were  they  totally  substantive;  it  was 
a  blend  of  both.  One  incident- which  occurred  during  Elman's  first 
*_!  years  demonstrated  this  quite  well.  Chairman  Dixon  proposed  to 
hold  an  open  hearing  on  a  matter  concerning  food  chain  operators.  The 
FTC  had  never  before  held  such  an  open  session,  and  perhaps  the 
("hail-man's  experience  as  a  staff  member  in  Congress  had  suggested 
this  possibility  to  him.  I  [owever,  Elman  who  considered  the  proposal 
a  novel  idea  -pointed  out  that  the  Commission  rules  were  oriented 
to  closed  hearings,  and  that  they  math1  no  provision  for  right  to  coun- 
sel as  well  as  other  (]\\(^  process  guarantees  to  the  respondents.  There- 
fore, Elman  could  not  agree  to  calling  such  a  hearing  under  those 
rules.  Over  Elman's  objection,  the  Commission  adopted  the  Dixon 
resolution  calling  for  an  open  hearing. 

Commissioner  Elman  then  indicated  his  intention  to  prepare  a  dis- 
sent to  the  resolution.  In  an  extraordinary  action,  the  Commission 
voted  1  to  1  to  refuse  Elman  the  opportunity  to  record  his  dissent  to 
the  resolution  on  the  grounds  that  a  Commissioner  could  only  dissent 
to  orders  or  opinions.  By  that  time.  Elman  had  earned  a  certain  repu- 
t. -it ion  for  his  fiery,  hard-hitting  dissents,  and  he  firmly  believed  that 
he  could  dissent  to  anything  the  Commission  adopted.  Commissioner 
Elman  was  troubled,  and  perhaps  a  bit  bruised  by  the  action  of  his 

>n  Interview  by  John  F.  Stewart.  Aug.  7.  1968,  p.  22  JFKL. 
1  Interview  with  Klmnn. 
1  Interview  with  Elman  ;  Interview  with  Duncan. 
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colleagues.  A  shorl  time  later,  one  of  lents  moved  I 

resolut  ion,  and  the  Commission  issued  an  order  denying  I 

Elman  seized  the  opportunit}  to  insert 
to  the  effect  that  he  had  dissented  from  the  initial  resolution  be 
there  were  no  proper  procedural   safeguan  m  open   heai 

Once  again,  the  Commission  voted  to  strike  Elmo  tmis- 

Bioner  Elman  was  furious.  I  [e  i  hen  did  w  hat  he  often  did  in  I 
of  situation.  He  spoke  to  one  of  his  mam    friends  in  the  pi         (  I 
this  particular  occasion,  Elman  l<  i  details  to  the  Bureau  o 

ttona]  Affairs,  which  periodically  printed  reports  of  in!  i  the 

antitrust   bar.   Elman  also  contacted  an  assistant   of  K> 
John  Moss,  an  influential  ( Jongressman,  to  explain  the  situatio   .  M 
then  spoke  with  Dixon,  suggesting  that  furt  her  action  might  betaken 
if  Elman  was  not  allowed  bo  record  his  dissent.  The  pohcj 
Bequently  changed,  no  press  report  was  ever  published  and  Elman     at 
no  small  cost — made  his  point.'   It  was  onl}  unple  of  many. 

The  pattern  varied  but  did  not  change:  Elman  disagreed  with  his 
colleagues;  he  was  treated  brusquely;  he  returned  in  kind;  the  press 
got  involved  and  soon.  Dixon,  in  the  pro<  infuriated.  On  many 

occasions,  Dixon   read  about   Commission  action   in  the  ipers 

which  appeared  to  have  been  Leaked  by  Elman.  Chairman  Dixon,  not 
Commissioner  Elman,  was  supposedly  the  Commission's  spokesman.1 

At  the  same  time,  Elman's  differences  with  Ea  rette  Maclntyre  also 
began  to  harden.  Maclntyre  was  a  devout  believer  in  the  Robinson- 
Patman  Act,  winch  has  been  referred  to  as  the  Magna  Charta  of  the 
small  businessman  in  the  fight  against  monopoly.  The  act  had  been 
coauthored  by  MEacIntyre's  close  friend,  Representative  Patman  <d' 
Texas,  and  partially  had  resulted  from  investigations  conducted  by 
Maclntyre  in  the  L930's.  Elman  and  Maclntyre  had  a  vigorous  dif- 
ference of  opinion  on  the  met  hod  of  enforcement  of  that  statute;  again 
and  again,  Elman  dissented  from  order-  of  t  he  FT( '  based  on  t  hat  act. 
In  almost  every  instance,  the  Elman  dissents  were  upheld  h\ 
court-.  To  Commissioner  Maclntyre,  Elman  was  a  well-intended 
saboteur  of  the  Robinson-Patman  \<-\.  As  such,  he  posed  a  serious 
t  hreat  to  the  economic  well-being  of  the  small  businessman. 

Sue]]   were  the    forces  of  personality,  politics,  and   policy  which 
marked  Elman's  initial  term  as  a  Commissioner.  While  botn  D 
and  Maclntyre  were  relatively  secure  with  7-year  appointments,  Elman 
had  idled  a  term  which  had  only  2  years  remaining.  Elman's  U  rm  was 
due  to  expire  on  September  25,  L963. 

By  the  early  spring  of  that  year,  rumors  were  rampant  that  Elman 
would  not  be  reappointed  by  President  Kennedy.  Friends  of  the  Com- 
missioner were  becoming  concerned.  James  Landis,  who  long  had  hem 
lisassociated   from  the  administration,  was  one  of  those  v 
disturbed  by  the  reports.  On  March  1.  L963.  Landis  wrote  Dungan: 

Some  people  bave  criticized  [Elman]  for  being  anti-small  business.  Quit 
contrary  is  true,  for  be  recognizes,  as  I  think  many  others  «!<•.  that  a  mechanical 
Interpretation  of  the  Robinson-Patman  Act,  disregarding  the  realities  of  our 
competitive  economy,  can  result  In  hurting  the  small  business  people  *  *  *  Elman 
has  tried  to  focus  the  activities  of  the  FTC  on  the  major  aspects  of  our  economy 
instead  of  wasting  that  kind  of  manpower  on  the  restraint  of  piddling  ma 
that  usually  die  from  their  own  defects. 


••  [nterview  with  Elman. 
7  Interview  with  niMnnrll. 
«  LandlB  to  Dungan,  Mar.  I.  1963,  JFK1  .  I  171. 
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\  Landis'  letter  implies,  the  core  of  the  opposition  to  Elman's  re- 
appointment came  from  the  commission  itself.  Everette  Maclntyre 
flatly  denied  taking  any  direci  action  to  oppose  the  reappointment  of 
Philip  Elman;  no  communications  were  made  with  the  White  House 
on  the  subject.  However,  ftfaclntyre  was  willing— when  requested  by 
individual  Congressmen  to  give  his  frank  appraisal  of  Elman's  vot- 
ing record,  which  surely  included  the  tatter's  positions  on  the  Robin- 
son- Pat  innii  A  <t . '  And  there  can  be  little  doubt  that  one  of  those  Con- 
gressmen was  Wright  Patman  of  Texas,  chairman  of  the  1  [ouse  Select 
<        mittee  on  Small  Business. 

It  would  he  intolerably  facile  to  characterize  the  Struggle  between 
Elman's  supporters  and  Maclntyre's  sympathizers  as  a  struggle  be- 
tween eastern  intellectuals  and  southern  populists:  the  lines  were 
tii.it  clear.  But,  all  the  same  there  were  elements  of  just  that  in 
the  conflict  which  ensued  over  (>  months.  The  opposition  to  Elman 
largely  came  from  southern  Congressmen,  such  as  Patman.  Wilbur 
Mills,  Senator  Robertson  of  Virginia,  and  associations  of  small  retail- 
ers.11 Elman's  support,  however,  came  from  the  eastern  seaboard's 
intellectual  elite,  the  thinkers  and  theorists  of  the  liberal  wing  of  the 
Democratic  Party.  On  the  Elman  reappointment  both  groups  demon- 
strated that  thev  could  wage  effective  political  campaigns  over  an  ap- 
pointive office.  Put  by  far.  the  Elman  campaign  was  the  more  vigor- 
ous and  the  more  relentless  of  the  two. 

The  FCC  has  two  major  constituencies  which  take  a  systematic  in- 
terest in  the  persons  who  are  selected  to  run  that  agency:  the  broad- 
cast ing  and  the  telegraph  and  telephone  industries.  The  FTC  has 
nothing  comparable:  no  powerful,  permanent  organization — such  as 
the  Xational  Association  of  Broadcasters — could  regularly  be  counted 
upon  for  input  on  an  FTC  appointment.  Its  constituency  is  compar- 
atively diffused  because  the  FTC  regulates  a  broad  range  of  business 
practices.  In  1962 — when  there  were  no  organized  consumer  efforts 
worthy  of  mention — roughly  three  segments  of  the  business  commu- 
nity could  be  looked  upon  as  sources  for  potential  campaigns  on  an 
appointment  decision  :  the  antitrust  bar.  the  advertisers,  and  the  trade 
iations.  From  these  groups,  temporary,  loose  coalitions  could  bo 
formed  in  support  of  a  particular  candidate. 

A  large  part  of  the  support  for  Elman's  reappointment  came  from 
the  bar.  Just  who  organized  Elman's  campaign  is  unknown;  probably, 
there  were  several,  sporadic  independent  efforts  over  the  6  months 
period.  One  identifiable  organizer  was  II.  Thomas  Austern,  a  senior 
partner  with  the  prominent  Washington  law  firm  of  Covington  & 
Burling.  A.ustern  was  hardly  a  newcomer  to  such  matters  as  the  re- 
appointment of  a  FTC  commissioner:  over  the  vears,  he  had  taken  a 
1  hie  interest  in  that  aicncv  since  a  large  part  of  his  law  prac- 
tice vras  centered  there.  In  June'  100.°,.  Hammond  E.  ChafTetz  and 
Thomas  Austern  (chairman  and  vice  chairman,  respectively  of  the 
ction  of  Antitrust  Law)  wrote  Duncan  that  Elman  had 
"displayed  a  thorough  command  of  the  basic  principles  of  trade  regu- 
lation and  a  thoroughly  judicial  approach  to  the  resolution  of  the 
complex  economic  and  legal  problems  that  came  before  the  commis- 

1  Interview  with  MnrTntvro. 

inTntorviow  with  O'Donnel]  :  intorviow  wth  Dunjran 

■'■  Mike  ManatOfl  to  A.  Wlllli  Rohortson    (thanking  him  for  information  thit  tho  rPtnll 
gasoline  dealers  association  of  Virginia  was  against  Elman),  Apr -.5  1963. 
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sion."  The  two  lawyers  were  certain  that  they  expressed  I 

ered  views  of  a  majority  of  antitrust  practitioners"  when  they  called 

for  Elman's  reappoint  ment,  A  month  Later,  Aoistera  was  still  actn 

Milium. 

A  fter  several  unsuccessful  telephone  calls,  Austern  finally 
"confidential"  letter  to  his  old  acquaintance,  NTick  Bez,  an  i 
with  the  Peter  Pan  Seafood  Co.  The  company  was  located  in  Seattle, 
Wash.,  and  the  purpose  of  the  Niter  was  to  have  Bez  intercede 
with  nis  close  friend,  Senator  Magnuson,  on  Elman's  behalf.  Even 
though  Elman  had  "ruled  against  [him]  in  three  cases  during  the 
|  past]  2  years".  Aii-tcrn  still  considered  i  he  commissioner  a  "splendid 
and  competent  lawyer'".  A.ustern,  who  had  served  for  years  as  chief 
counsel  of  the  National  Canners  Association,  did  not  limit  his  appeal 
to  generalities : 

From  your  point  of  view,  in  every  case  Involving  the  right  of  a  canner  to 
pete,  [Elman]  has  come  out  the  right  way.  .  .  .  E&anj  of  the  people,  which  In- 
clude most  of  the  antitrust  bar  and  a  great  many  canners,  who  believe  thai 
Elman  should  be  reappointed,  also  believe  thai  If  Senator  Magnuson  could  in- 
terest: himself  in  this  particular  situation  and  convej  bis  riews  to  the  President, 
his  doing  so  might  tip  his  balance.  . .  ." 

A.ustern's  letter  did  "tip  the  balance"  at  least  with  NTick  Bez.  Within 

a  few  days.  Bez — relying  on  Austern's  "excellent"  judgment  wrote 
Magnuson  indicating  that  anything  he  could  do  would  be  "greatly  ap- 
preciated".12 It  can  be  safely  assumed  that  the  energetic  Austern  made 
other  telephone  calls  and  wrote  other  letter-  for  Elman's  reappoint- 
ment. 

Commissioner  Elman  was  also  bothered  by  the  persistent  rumors, 
and  the  various  campaigns  which  were  being  waged  by  other  candi- 
dates as  if  the  decision  had  alreadv  been  made  to  dump  him,  Elman  ar- 
ranged to  have  an  interview  with  I  )ungan  at  t  he  White  I  louse,  I  lungan 
reassured  Elman.  and  told  him  to  do  nothing  and  have  his  friend- 
do  nothing.  The  Commissioner  should  just  sit  tight.  Another  friend 
of  Elman's.  Anthony  Lewis  of  the  New  York"  Times,  received  similar 
advice  from  Ed  Guthman,  the  Attorney  General's  press  aide:  the 
Kennedys  did  not  like  to  be  pressured.  Lewis  took  the  advice,  and 
desisted  from  his  efforts  on  Elman's  behalf.  But  other  supporters  of 
(he  Commissioner  refused  to  do  so;  they  argued  with  Elman 
the  administration  was  simply  waiting  for  an  opportunity  to  quietly 
announce  his  replacement.  According  to  these  individuals,  the  K 
nedys  were  no  different  than  other  politicians:  power  and  influence 
counted.13  The  campaign  continued,  and  a  slew  of  letter-  from  promi- 
nent lawyers  continued  to  arrive  at  the  White  Hon 

The  mounting  pressure  for  Elman  was  a  source  of  continuing  dis- 
may to  Dungan  :  many  of  the  endorsements  were  lending  credence  to 
the  notion  that  Elman  was  identified  with  the  larger  interests  against 
the  small,  struggling  entrepreneur.  Dungan  also  knew  that  Elman's 
renomination  was  in  serious  trouble  during  the  summer  of  1963,  and 
the  letters — in  Dungan's  opinion     were  not  helping  matters. 

By  that  time,  anti-Elman  congressional  pressure  had  succeeded 
with*  three  top  Kennedy  advisers  :  Kenneth  ( )'I  kmnell,  Larry  <  )'Brien, 
and  Did;  Donahue  were  all  willing  to  see  Elman  replaced."  Dungan, 

u Hammond  and  Austen  to  Dungan,  June  22,   1063:    Vn-t-ni   to   B<  i     I 
P.oz  t<»  Magnuson,  Aug.  7.  1968,  National  Archives,  "Elman  Reappointment. 
11  Interview  with  Elman. 
"  Interview  with  Dungan  :  Interview  with  o'lMnneil. 


218 

who  was  fully  committed  to  Elman,  recalled  having  several  spirited 
arguments  with  his  White  1  louse  colleagues  over  this  matter.  O'Brien 
and  Donahue,  who  had  the  principal  responsibility  for  liaison  with 
( longress,  were  surely  aware  of  the  opposition  to  Elman  in  the  House 
1  presentatives.  As  far  as  they  were  concerned,  Elman  jusl  wasn't 
worth  the  political  trouble  which  his  reappointment  might  cause.15 
O'Donnell,  the  appointments  secretary,  was  also  a  good  friend  of 
Paul  Rand  Dixon.  On  more  than  one  occasion,  he  had  listened  with 
sympathy  as  Dixon  complained  about  Elman's  leak-  to  the  press.  Al- 
though he  had  no  direct  communication  with  Patman,  O'Donnell  was 
also  convinced  that  Elman  was  not  getting  along  personally  with  the 
of  the  Commission  and  that  the  FTC's  effectiveness  was  being 
harmed  as  a  result.1- 

1 1<>\\  e\  er,  Elman  had  impressed  one  of  the  other  three  Trade  ( Jom- 
Mur-  appointed  by  President  Kennedy.  On  July  (.K  1963,  A.  Leon 
!l  gginbotham  stated  his  views  on  Elman's  ability  in  an  unsolicited 
letter  to  Ralph  Dungan.  Higginbotham,  who  had  observed  Elman 
for  a  period  of  1()  months,  was  convinced  that  lie  merited  reappoint- 
ment : 

Beyond  question,  Phil  Elman  is  FTC's  most  able  commissioner  and  probably 

La  one  "t"  the  three  or  four  most  able  men  ever  appointed  as  Commissioners  to 
the  PTC.  In  my  opinion,  the  totality  of  bis  contributions  have  been  constructive 
and  substantial:  be  lias  been  a  catalytic  force  for  what  sometimes  appears  to 
— ive  staff  lethargy;  he  has  caused  the  Commission  to  re-examine  the 
effectiveness  of  old  policy  promulgations  and  to  inquire  as  to  how  the  statutes 
can  be  appropriately  utilized  for  creative  purposes. 

Commissioner  Higginbotham  also  took  advantage  of  the  opportu- 
nity to  enclose  press  releases  from  a  recent  speech  he  had  made  to 
the  New  England  Baptist  Missionary  Conference;  he  pointed  out  that 
certain  references  would  he  "of  more  than  slight  value  in  the  future.*' 
Dungan  simply  thanked  the  Commissioner  for  his  views,  noting  only 
that  he  agreed  completely  with  them.17  By  that  time,  Dungan  had  be- 
come accustomed  to  frequent  correspondence  from  Higginbotham. 
Within  a  month  of  his  appointment,  the  black  Commissioner  had  writ- 
ten Dungan  concerning  statements  lie  had  made  on  the  reasons  for 
lection:  Higginbotham  wanted  to  be  certain  that  he  did  not  con- 
vey the  impression  that  he  was  oblivious  to  "the  importance  of  [the] 
appointment  from  a  race  relations  perspective."'  In  that  letter,  Higgin- 
1  tot  ham  stated  that  lids  "primary  concern"  was  to  pursue  his  new  re- 
sponsibilities "with  unlimited  vigor  and  energy" — a  pace,  the  Com- 
missioner  noted,  which  was  the  "exception,  rather  than  the  rule"  at 
the    FTC.18 

There  can  only  he  one  explanation  for  these  solicitous  letters  to 
Dungan:  Higginbotham  was  quietly  cultivating  his  good  relations 
with  the  White  House  -tail'.  Commissioner  Higginbotham  was  fully 
aware  that  there  was  still  a  vacant  Federal  district  judgeship  in  Phila- 
delphia, lie  had  narrowly  missed  that  appointment  in  1962,  and  had 
hopes  of  receiving  it  in  1963. 

At  least  that's  what  everybody  thought.  By  the  summer  of  19G3 — in 
addition  to  (he  problems  of  the   Elman  reappointment — there  were 

erriew  with  Dnngan. 
Interview  with  O'Donnell. 

w  Higginbotham  to  Dungan,  July  9,  1903;  Dungan  to  Higginbotham,  Julv  11,  1963. 
JFKL.  to  234A,  boi  171. 

Higginbotham  to  Dungan,  Nov.  2,  1902.  JFKL,  FG  234,  box  171. 
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also  a  series  of  active  campaigns  in  anticipation  of  II 
promotion  i<>  i  lie  Federal  judiciary . 
crati'-  contenders.   Both  had   un 
yearearlier  when  I  [igginbot  bam  had 

Congressman  Peter  W.  Rodino,  Jr.,  Iiad  renewed  his  campa 
Michael  J.  Vitale,  chief  of  the  FTC  Divisi< 
Rodino,  who  consistent  \\   fa  cored  th<       ection  oi 
worked  actively  for  Vitale.  He  first  indicated  I  M 

L963;  since   Rodino  was  a   leading  member  of  the  [louse  Judi 
Committee,  he  may  have  been  acting  on  more  than  jus!  a  hunch  thai 
Higginbotham  was  destined  for  a  judicial  appoii  I 

contender  was  John    Reilly,  an  to  the    Deputy   An-. 

General  with  administrative  responsibilities  over  all  I'.s.  atton 
and  assistant  Q.S.  attorneys.  Reilly's  support  originated  not  witl 
( !ongress,  but  with  the  inner  circles  of  the  White  House.  Reilly  ■••■ 
very  close  friend  to  the  same  persons  who  were  willi]  E 

replaced—  O'Donnell.  O'Brien,  and  Donahue. 

In   L962,  it   was  Donahue  who  had  initially  suggested  that    Reill} 
might  consider  an  appointment  :  as  a  result,  Reilly  had  act  ivel 
the  posit  ion  and  was  disappointed  when  1  [igginbotham  was  appointed. 
However,  Reilly  was  given  informal  assurances  that   Higginbotham 
won  Id  probably  not  be  there  too  long,  and  that  the  seat  would  b 
again  in  the  near  future.'  Reilly  renewed  his  efforts  in  L963.  Reilli 
Vitale  were  not  necessarily  seeking  the  seat  of  Leon  Higginbotl  am; 
if  Higginbotham  was  elevated  to  the  judiciary  at  the  same  time  that 
Elman  was  dropped,  there  would  be  two  seats  available    one  for  6 
years,  and  the  other  for  a  7-year  term.  Elman's  was  the  latter.  Due  to 
the  composition  of  the  Commission,  only  om-   Democrat   could   be 
appointed. 

It  is  likely  that  the  administration  would  give  the  longer  term  to 
the  Democratic  appointee.  Therefore,  although  Elman  was  an 
pendent,  the  question  of  his  reappointment   was  not  totally  isolated 
from  the  ambitions  of  Reilly  and  Vitale.  The  political  imp 
of  this  situation  are  apparent  in  light  of  cl  that  Elman's  chief 

opposition  on  the  White  House  staff  were  also  the  principal  supporters 
ofKeilly. 

Elman  was  aware  of  these  various  efforts  as  well  as  the  fact  thai 
the  Senators  from  Massachusetts  were  supporting  a  Republican 
from  that  State  i'<>r  his  -fat.  All  of  this  political  activity  could  not 
have  been  comforting  to  Elman.  All  the  same,  Elman — relying 
Dungan's  representations  and  much  i<>  the  surprise  of  his  politically 
minded  colleagues— returned  a-  he  did  every  August  t«>  a  cotta< 
Cape  Cod.22 

Washington  -lows  perceptibly  during  that  month,  and  nothing  much 
happened  as  far  as  the  Elman  -cat.  Newton  Minow  did  forward  his 
endorsement  of  Elman  late  in  Auv/u-t.  characterizing  Elman  a-  "un- 
questionably the  best  lawyer  the  President  has  yet  appointed  to  any 
of  the  regulatory  agencies,  lie  i-  resourceful  ana  ha-  won  the  n 
of  the  bar  and  the  industries  under  regulation  while  at  the 
time  adhering  to  the  highest  standards  of  the  public  interest.  Who 

I  nti'rvirw  wit  h  <  >'I>onn«']l. 

-   Rodino  to  Dungan,  Mar.  5,  1968.  JFKL,  I 
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can  do  better  than  that?'5  Dnngan  thanked  Mi  now  for  adding  his 
"voice  to  the  large  chorus  of  Elman  supporters." 

Angus!  did  produce  one  significant  event.  The  long-expected  oc- 
curred, and  ( Jommissioner  i  [igginbot  ham  was  informed  thai  bis  name 
would  be  sent  to  the  AJBA  Standing  Committee  on  the  Federal  Judi- 
ciary for  their  recommendation  on  his  fitness  to  become  a  Federal 
judge.  By  thai  time,  Higginbotham  had  been  a  member  of  the  FTC 
for  a  little  under  11  months.  The  judgeship  for  which  he  was  slated 
had  been  vacant  for  2%  years.24  The  long  delay  in  filling  that  position 
can,  in  part,  be  explained  by  the  fact  that  it  had  been  held  vacant  by 
theadminist  rat  ion  for  Higginbot  ham.28  Even  though  the  White  House 
had  again  decided  t<>  act  on  Higginbotham's  judicial  appointment, 
there  remained  serious  problems  with  his  selection.  In  the  first 
place,  there  were  internal,  political  problems  over  patronage  ill 
Pennsylvania. 

Throughout  the  Kennedy  administration,  there  was  a  conflict  be- 
tween Representative  William  Green  of  Philadelphia  and  Senator 
Joseph  Clark.  Both  men  were  powerful  Congressmen.  Green,  the 
head  of  the  Democratic  Committee  in  Philadelphia,  was  also  chair- 
man of  the  House  Committee  on  Committees  and  a  ranking  member 
of  the  Ways  and  Means  Committee.  Clark,  on  the  other  hand,  was  a 
member  of  the  Senate  Judiciary  Committee  and,  therefore,  had  a 
special  interest  in  Judicial  nominations.  But,  Representative  Green, 
though  not  a  Senator,  was  as  politically  influential  as  any  Senator 
with  the  Kennedy  administration.26  Green  had  been  an  early  sup- 
porter of  John  Kennedy  for  President  in  1960.  It  appeared  as  though 
neither  Green  nor  (lark  was  particularly  enthused  about  the  appoint- 
ment of  the  35-year-old  IIi<r<>inbotham  to  the  Federal  bench.  Green, 
who  was  not  on  close  terms  with  Higginbotham,  initially  had  other 
candidates  whom  he  had  supported  For  the  position:  but  for  various 
reasons,  they  were  unacceptable  and  lie  transferred  his  support  to 
Higginbotham.27 

Senator  Clark'  was  more  obstinate.  The  conflict  between  Green  and 
(lark  delayed  Higginbotham's  selection.  But  once  Green  became  com- 
mitted to  Higginbotham,  he  worked  actively  for  his  nomination. 
O'Donnell,  representing  the  administration,  also  played  an  important 
role  in  securing  Clark's  acquiescence  to  the  selection.  Prior  to  Higgin- 
botham's nomination.  O'Donnell  saw  the  Pennsylvania  Senator  and 
consummated  a  trade  with  him  in  exchange  for  his  clearance  of  Hig- 
ginbotham.28 Probably  by  the  beginning  of  September  the  internal 
problems  in  Pennsylvania  had  been  worked  out.29  But  other  hurdles 
would  have  to  be  overcome  before  Higginbotham  was  appointed  the 
second  black  Federal  district  couri  judge  in  the  history  of  the  Amer- 
ic:in  judiciary. 

While  the  decision  on  Higginbotham  was  firming  up,  there  was  still 

no  White  House  decision  on  either  Elman  or  on  Higginbotham's  suc- 

or.  Representative  Patman  had  continued  his  opposition  to  Elman; 
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perhaps,  he  oven  saw  the  President   personally  on  thif  matter.     I'. 
addition,  FTC  Chairman  Dixon     who  had,  in  the  past,  meticulo 
refrained  from  opposing  the  reappointment  of  a  colleague 
involved.  Dixon  spoke  with  members  of  the  White  Hou 
perhaps  with  Members  of  Congress.  II'   placed  his  argument  against 
Elman  on  two  grounds.  First,  Elman  had  been  the  source  of  n< 
paper  articles  which  were  highly  critical  of  the  FTC;  whether  in- 
tended or  not,  those  reports  indirectly  reflected  on  the  President  who 
had  appointed  the  Leadership  of  that  agency.  Second,  Dixon  argued 
that    Elman  was  aware  that    Commissioner   Maclntyre   was  spear- 
heading the  opposit  ion  to  his  reappointment  ;  the  relationship  bet 
the  two  regulators  had,  as  a  result,  deteriorated.  According  to  1 1 
if  Elman  was  reappointed  under  such  circumstances,  the  KT( '  ( 'hair- 
man  would  have  i  he  almost  impossible  task  of  maintaining  t  ranquility 
between  the  two  men  for  at   Least  the  next  5  years.  Ii   was  Dixon's 
considered  judgment  that    Elman  should  be  dropped.  O'Donnell 
who  was  enthusiastically  supporting  the  selection  of  his  close  friend, 
Reilly — also  was  suggesting  that  Elman  should  not  be  renominated. 
By  September,  Elman's  chances  l'<>r  reappointment  were  not  rosy. 

In  the  midst  of  all  of  that,  Elman's  principal  in-house  supporter, 
Ralph  Dungan,  was  standing  firm.  Dungan,  who  was  something  Less 
than  happy  about  the  administration's  selections  for  the  FTC,  was 
x^vy  impressed  with  Elman's  ability  as  a  lawyer;  the  White  House 
adviser  had  read  some  of  Elman's  opinions  and  he  agreed  that  they 
were  of  high  quality.32  In  September,  Elman  again  saw  Dungan. 
Dungan  explained  to  Elman  the  arguments  lodged  against  him  by 
Chairman  Dixon.  Dungan  also  emphasized  the  tact  that  the  White 
House  had  no  complaint  overtheway  in  which  Elman  had  conducted 
himself  as  a  commissioner;  but  polit  ical  problems  made  his  reappoint- 
ment a  difficult  matter.  Dungan  then  asked  what  could  be  expected 
from  Elman  if  he  was  reappointed  for  another  7  years.  Elman  flatly 
stated  the  White  House  could  expect  more  of  the  same,  and  that  the 
true  solution  to  the  problem  was  to  relieve  Dixon  of  the  chairmanship 
rather  than  replacing  him  as  a  commissioner.  At  that  time.  Dungan 
was  confident,  hut  not  certain,  that  Elman  would  he  reappointed. 
Dungan  once  again  requested  that  Elman  do  nothing  more  on  his 
own  behalf,  and  that  he  somehow  convince  his  supporters  to  desist 
in  their  efforts. 

Rather  than  being  turned  off,  the  heat  was  turned  up  as  the  end 
of  Elman's  term  approached  without  a  decision  from  the  White 
House.  No  other  independent  member  in  the  history  of  the  FTC  has 
rallied  such  formidable  support  for  reappointn 

To  begin   with.  thert>  was  retired  Supreme  Court   Justice   Felix 
Frankfurter,  who  had  always  taken  a  particular  interest  in  hi-  former 
clerk:  he  had  been  involved  in  the  initial  effort   i<>  secure  Elman  a 
Presidential  Federal  appointment,  and  lie  now  rallied  to  Elman's 
at  a  crit  ical  I  ime.  <  m  September  I.  L963,  Frankfurter  w  rote  M  I 
Bundy  that   it   was  "unthinkable"  that    Elman  might  be  "drop] 
a  few  days  before,  Justice  Frankfurter  had  personally  discussed  the 
situation  with  Ihindy.  ;  Two  weeks  later,  Fi ankfurter  penned  a  second 
letter  to  Bundv.  There  were  onlv  two  reasons,  Frankfurter  v. 
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which  allowed  him  to  overcome  the  "greatesl  hesitation"  in  order  to 
"nudge"  the  White  House  on  such  a  matter.  First,  the  "uncertain 
outlook"  of  Elman's  future  was  having  an  uneasy  effect  on  the  Com- 
missioner's "five  other  families"  who  constituted  his  staff.  Then 
Frankfurter  went  to  the  heart  of  the  matter: 

The  second  reason  la  thai  Phil's  effectiveness  in  bis  work  on  the  Commission 

•  •ally  Impaired,  because  all  thai  his  colleagues  know  about  the  future  ta  that 

nan  I'atnian  is  after  his  scalp,  and  this  is  so  not  because  Patman  has 
;ii..\  personal  feeling  against  Phil  or  has  no4  been  duly  informed  by  his  own  staff 
cut  work  on  the  Commission,  but  one  of  the  Commissioners  Is  a 
Patman's  and  the  exponent  of  the  view  held  by  the  authors  of  the 
Robinson  Patman  Act  and  this  Commissioner  was  himself  an  aide  to  Patman  in 
drafting  the  A.ct  Both  of  the  named  authors  of  the  Act  and  Maclntyre,  the  rat- 
man  aide,  arc  fanatical  on  the  subject.  Ir  is  hard  to  believe,  but  I  can  assure  you 
they  believe  that  the  Robinson-Patman  Act  is  the  only  thing  which  stands 
between  us  and  ( Sommunism. 

Frankfurter  ended  the  letter  by  reminding  Bundy  that  Elman's  term 
was  "up  within  aweek." 

Other  impressive  support  emerged  for  Elman  within  those  final 
week-.  On  September  L2,  1963,  L2  members  of  the  faculty  of  the  Yale 
Law  School  signed  a  telegram  supporting  Elman's  reappointment.86 
Three  days  later,  the  Washington  Post  editorially  declared  that  the 
1  'resident  should  ignore  the  polil  teal  opposit  ion  to  Elman's  reappoint- 
ment, for  to  do  otherwise  would  "deprive  the  FTC — and  the  public — 
of  a  first-rate  legal  talent."  :,:  The  very  next  day.  the  New  York  Times 
added  its  editorial  endorsement .  not  big  that  Elman's  "independence  of 
mind  has  put  some  noses  out  of  joint  in  Congress  and  perhaps  even  the 
FTC."  Elman  should  be  reappointed,  the  editorial  continued,  "unless 
the  President  wants  to  create  the  impression  that  the  reward  for  excel- 
lence as  a  Federal  regulator  is  oblivion."  38  Within  a  few  weeks,  a  flood 
of  endorsements  had  been  received  for  Elman,  including  statements 
from  the  Wholesale  Grocers  Association  and  the  Motor  and  Equip- 
ment Manufacturers  Association.39  ■ 

September  25  passed  with  no  decision,  and  Elman's  term  technically 
ended.  But,  on  September  26,  L963 — 1  year  to  the  day  that  he  was 
named  to  the  FTC — A.  Leon  Higginbotham,  Jr..  was  nominated  by 
President  Kennedy  to  the  Federal  District  Court  for  the  Eastern  Dis- 
trict of  Pennsylvania.  His  selection  culminated  a  long  and  hard 
st  niggle  i'ov  the  adminisl  rat  ion.  Over  forceful  opposition  from  the  bar 
i  which  initially  had  suggested  a  lesser,  maturing  appointment  for 
Higginbotham)  and  from  the  politicians,  the  administration  indi- 
cated its  determination  to  honor  the  pledge  to  name  qualified  black 
persons  to  high-ranking  Federal  positions.  Although  he  had  served 
only  12  months  on  the  Trade  Commission,  Higginbotham  had  made  an 
impressive  record  t  here  and  gained  a  reputation  as  a  committed  public 
servant. 

Indeed.  Higginbotham's  very  selection  to  the  FTC  was  a  milestone 
in  itself.  He  was  the  first  black  Commissioner  of  an  agency  which  only 
:.  year-  earlier  had  uo  black  professional  on  the  staff;  in  fact,  20  years 
earlier,  the  FTC1  had  a  segregated  cafeteria.'"  Initially,  as  Fortune 
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magazine  had  pointed  out,  II  gginbotham  had  b  off  by 

those  who  did  not  know  him  as  just  another  sacrifice  on  the  alt 
politics,"  but  instead,  the  youthful  Commissioner  had  turned  o 
be  a  man  "wit  h  a  fore  I  mind,  and  a  ba 

business."      Th<   Senate  had  provided  11  >tham  w 

skid  as  far  as  confirmation  a  year  earlier  to  t       I   l(   ;  not 
would  occur  with  his  judicial  nominat  on.  Weeks  of  delay  and  iu 
taint  v  St  ill  lay  ahead  for  the3  old  imiii; 

Higginbotham's  judicial  nomination  was  surely  good  news  to  J 
Reilly.  In  the  usual  sense  of  the  word.  Re  illy  did  ] 
for  an  FT( '  appoint  ment  ;  no  effort  had  been  mi 
range  of  endorsement  .  No  I  men  had  been  I.  Reilly 

instead  continued  to  be  in  contact  with  his  close  friends  who  w< 
the  White  House  stall     O'Donnell,  O'Brien,  and  I  kmahue.  On  many 
occasions,  all  three  men  joined  with  Dungan  >  on  recommenda- 

tions for  appointment  to  the  regulatory  agen<  ies.  Reilly  had  soug    I 
received  O'Brien's  support.   But   in  orked  principally 

through  O'Donnell.42  Despite  the  best  eff<  dino, 

it    dot's   not    appear   that    FTC  staff  membei    Vitale   was  seriously 
considered. 

However,  before  Higginbotham's  nomination  to  the  judicii  i 
announced,   a   second   candidate    for  tin-   pos 

Dolan,  who— like  Reilly  was  one  of  Robert  Kennedy's  aides.  While 
Reilly  had  been  involved  in  the  r~t*l*-<  t ion  of  U.S.  attorneys  w\\  their 
staffs,  Dolan  had  assisted  with  the  appointment  process  of  judgi s.  A- 
such,  Dolan  was  certainly  in  a  position  to  be  aware  of  the  nomination 
of  Higginbotham  to  the  Federal  district  court.  Dolan's  major  sup- 
porter was  Theodore  Sorenson.  I  hingan  was  a  bit  surprised  to  find  t  wo 
persons  from  the  Department  of  Justice  seeking  the  same  position. 
Dungan  told  Reilly  that  the  "ball  was  in  his  court,"  and  that  he  should 
secure  the  approval  of  the  Attorney  General.44  Dungan  was  not  I 
only  person  to  suggest  that  Reilly  see  Robert  Kennedy.  O'Donnell  and 
Reilly  also  had  conversations  to  that  effe 

Later,  after  he  was  nominated,  it  was  widely  assumed  thai  Reilly 
was  another  regulator  who  had  been  handpicked  by  the   A.tto 
General.  It  was  true  that  the  t  wo  men  had  known  each  other  for  several 
years  prior  to  the  1960  election.  They  had  initially  met  while  Reilh 
various  positions  in  national  associations  of  State  officeholders,  i 
to  L960,  Reilly  was  the  counsel  to  the  National  A.ssociatio 
Attorneys  General  and  the  Conference  of  Chief  Justices,  as  well  as 
the  Midwestern  representative  Tor  the  Council  on  State  Governments. 
In  the  latter  position,  Reilly  had  been  instrumental  in  providing  a 
forum  for  Robert  Kennedy  at  the  Midwest  regional  conference  of  that 
organization,  which  was  held  in  Kansas  City  in  late  August  L959,    \ 
that  time,  the  future  Attorney  <  reneral  had  asked  Reilly  if  he  would  be 
interested  in  joining  the  campaign  staff  for  John  Kennedy.  Sine 
position  paid  only  expenses,  Reilly  was  forced  to  decline,  lh-v. 
shortly  after  Kennedy  was  nominated,  Reilly  joined  the  campaign  as 
an  administrat  ive  assistant  to  Larry  ( >*Brien.  Near  the  end  of  the  cam- 
paign, Reilly  traveled  frequently  with  Robert  Kennedy,  and  the  two 

men  soon  knew  each  other  well. 
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A  fter  Kennedy's  eleci  ion,  Reilly  remained  in  Washington  and  stayed 
close  to  the  President-elect's  1  not  her.  During  the  interregnum,  Reilly 
worked  mainly  with  the  new  Attorney  General.  Subsequently,  he  was 
named  head  <>('  the  executive  office  for  I.S.  attorneys  and  an  assistant 
to  the  I  deputy  Attorney  < reneral.  In  that  posil  ion,  Reilly  managed  the 
Selection  process  for  U.S.  attorney-  and  their  stalls.  It  was.  in  Large 
part,  a  political  assignment.  1 1  is  work  on  those  matters  brought  him  in 
frequent  contact  with  the  Attorney  General  and  his  family.48  The 
likable  Reilly  was  a  friend  of  Robert  Kennedy.  But  being  a  friend  was 
one  thing,  and  being  named  by  the  President  tu  a  Federal  regulatory 
agency  was  another. 

In  fact,  Robert  Kennedy  and  others  had  certain  doubts  that  Reilly 
was  the  right  man  for  the  job.  There  was  no  doubt  that  the  35-year-old 
Reilly  had  good  organizational  and  political  talents:  but  did  he  have 
the  requisite  legal  ability  to  be  a  member  of  the  FTC  where  so  much 
of  his  time  would  be  spent  on  complex  lepral  issues?  In  that  sense, 
Reilly  was  >till  untried."1  A  native  of  Iowa.  Reilly  had  first  been  edu- 
cated in  parochial  schools  before  attending  Loras  College  in  Dubuque. 
Following  his  servire  in  the  office  of  the  Judge  Advocate  (reneral  of 
the  Air  Force.  Reilly  had  secured  his  degree  from  the  law  school  of 
the  University  of  Iowa  in  1955.  At  Iowa,  lie  was  an  editor  of  the  law 
review.  Tie  then  enrolled  in  the  "honors  program"  of  the  Department 
of  Justice,  and  was  assigned  to  the  Chicago  office  of  the  Antitrust  Di- 
vision where  he  spent  3  year-.  Therefore,  it  could  hardly  be  said  that 
Reilly  did  not  have  some  exposure  to  his  future  duties  as  a  FTC 
member.  But  the  doubts  still  lingered. 

Kenneth  O'Donnell  and  Reilly's  other  White  House  friends  did 
not  share  those  doubts.  After  all.  the  inner  circles  of  the  administra- 
tion had  not  yet  had  one  of  their  own  named  to  a  regulatory  agency. 
Reilly  had  worked  hard  for  the  President's  election,  and  there  was  no 
doubt  that  he  was  loyal  to  the  administration.  Men  like  O'Donnell 
also  appreciated  Reilly's  concern  for  his  future  le^al  career.  The  Trade 
Commission  could  certainly  be  of  oreat  assistance  in  that  regard.47 
Surely,  O'Donnell  and  Keilly's  other  supporters  viewed  the  FTC  ap- 
pointment as  a  reward  for  devoted  service.  But  there  was  still  the 
problem  of  the  Attorney  General's  approval.  O'Donnell  advised  Reilly 
to  explain  to  Kennedy  that  he  was  concerned  about  his  future  career 
as  a  lawyer  since  he  had  six  children  to  support  and  educate.  O'Donnell 
was  certain  that  that  type  of  consideration  would  overcome  any  doubts 
K   nnedy  might  have  about  Keillv's  selection  for  the  FTC48 

Reilly  then  saw  the  Attorney  General.  Kennedy,  though  preoccu- 
pied with  other  problems  and  concerned  about  the  President^  re-elec- 
tion campaign,  listened  as  Reilly  indicated  his  concern  about  his  family 
and  legal  career.  The  Attorney  General  said  in  response  that  he 
thought  Reilly  should  move  along  in  Government,  and  that  he  had  no 
objection  to  his  promotion  to  the  FTC.  "Reilly  then  passed  that  infor- 
mation alonirto  Dungan  *9 — which  etfectivelv  ended  Dolan's  chance  for 
an  FTC  appointment.  Meanwhile,  Robert  Kennedy  contacted  O'Don- 
nell.  Kennedy  told  O'Donnell  that  he  thought  "Reilly  should  be  ap- 
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pointed  to  the  FT< '.  O'Donnell  feigned  hesitatioi  . 

at  all  sure  thai   Reilly  was  qualified   for  the  appointment.   K 

then  said  :  "Kenny,  you  cold  bastard,  I  In  "  I  le 

instructed    O'Donnel]    to   advise    the    President    that 

General  favored  Reilly's  selection  to  I       l-   deComm  .O'Donnel] 

did  just  that.  He  also  explained  the  entin  o  much  to  Pi 

Kennedy's  amusement.  Then  and  there,  the  I ' 

proved  Reilly's  appointment.     Therefore,  Attorni     (<  K 

did,  iu  fact,  play  a  role  of  sorts  in  the  selection  of  Reillj  ;bul  the  i 

Lng  force  in  this  appointment  was  clearly  < >?Donnell.  ' 

Following  his  inten  iew  \\  it  h  Robert  Kenned}  .  Reillj  beard 
for  week's.  Then,  in  ( October,  <  )'I  >onnell  called  Reilly  and  asked  him  for 
certain  basic  biographical  information  which  he  needed  immediately. 
When  he  delivered  the  information,  O'Donnell  informed  a  stunned 
Reilly  that  the  Presidenl  would  announce  his  appointment  at  no 
The  date  was  ( October  LD,  L963. 

On  the  same  day.  Rand  Dixon  was  informed  that  the  \ 
were  reporting  the  nomination  of  Reilly  to  replao    II  gginbothai 
the  FTC.  Chairman  Dixon  then  called  Commissioner  Elman  to  tell 
him  the  news.  Dixon  also  volunteered  his  opinion  that  things  did  not 
look  good  for  Elman's  reappointment.  Elman  immediately  conta 
Dungan,  who  informed  him  that   he  would  be  renominated  by  the 
president,  and  that  a  press  release  would  be  issued  shortly.  Two  weeks 
after  his  term  expired,  Elman  finally  received  word  that  he  would  be 
reappointed.      A    relieved   Justice    Frankfurter  also   indicated 
•'deeply  appreciative"  the  President's  decision  made  him.      \  few  days 
later,  an  associate  in  Landis'  law  firm  wrote  Dm  rogratulating 

him  on  Elman's  renomination  and  adding,  "You  had  us  badly 
ried  for  quite  aw  hile." 

In  fact,  the  Elman  reappointment  had  not  been  an  easy  matt 
It  is  impossible  to  say  whether  the  cont  roversial  ( lommissioner  would 
have  been  reappointed  without  the  strong  effort  his  supporters 
able  to  muster  on  his  behalf.  Editorials  in  the  Washington  Posl  and 
ihe  New  York  Times  calling  for  the  renomination  of  a  Trade  Com- 
missioner are  rare  occurrences  indeed.  But,  Elman  heard  that  Aitor 
ney  General  Kennedy  was  livid  over  the  appearance  of  those  editorials, 
and  surely  I  )ungan  considered  them  overkill.  '7  Perhaps,  Dungan  would 
have  had  an  easier  time  securing  a  favorable  decision  for  Elman  i 
out  the  constant   pressure.  But  the  fact   remains  that   Elman  had  to 
overcome  substantia]  political  opposition  in  order  to  be  reappointed. 
Conceivably,  the  intensity  of  support  for  Elman  finally  made  it  more 
embarrassing  for  t  he  administ  rat  ion  to  drop  Elman  than  to  reappoint 
him. 

It  is  also  significant  that  the  selection  of  Reilly  and  the  renomina- 
tion of  Elman  were  made  on  the  same  day  ;  to  some  exl  nomina- 
tion of  Reilly  probably  placated  the  members  of  the  White  II 
staff  who  were  willing  to  see  Elman  dumped.  There  are  tw< 
however,  which  are  certain:  Elman  would  not  have  been  reno 


™  Confidential  source. 

r>l  Interview  with  O'DonnelL 

•'•-  Interview  with  Reilly. 

»  Interview  with  Elman. 

•"•'  Frankfurter  to  Bundy,  Oct  10 

Wallace  M.  Cohen  to  Dungan,  Oct  17, 1968.  JFKL 
88  Interview  with  Duncan. 
•'■7  Interview  with  Klnian. 
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without  the  firm  support  of  Dungan,  and  Reilly  would  no!  have  been 
selected  without  the  equally  firm  support  of  0\DonnelL  As  such,  the 
of  the  White  Souse  staff  concerned  with  pa- 
tronag  bad  their  man  named  to  the  FTC  on  October  10.  That 

same  day,  Commissioner  Maclntyre  stopped  by  Commissioner  El- 
man's  office,  and  indicated  that  they  should  let  by gones  be  by gones  and 
work  together  in  the  future.  Chairman  Dixon,  who  was  a  bit  amazed 
Khn.'iii  managed  to  secure  reappointment,  also  warmly  congratu- 
lated his  colleagt 

In  keeping  with  their  tandem  -election.  Elman  and  Reilly  both  had 
their  hearings  on  November  "».  L963.  The  two  hearings  combined  la 
approximately  30  minutes.  Reilly,  who  indicated  that  his  "only  in- 
put*'   was   his   home,   was   asked   no   substantive   questions   on 
I    i  I  s.  The  nominee  would,  of  course,  have  been  in  no  posi- 

tion t"  present  firm  views  on  those  matters  anyway.  Although  Elman 
had  served  on  the  FTC  for  over  2  years,  he  also  was  asked  no  sub- 
stantive questions.  In  fact,  the  only  questions  which  wen1  asked  of 
Elman  were  whether  he  would  serve  the  full  term,  and  whether  lie 
had  submitted  a  financial  statement.  lie  responded  affirmatively  to 
both  inquiries  and  his  hearing  ended.  No  one  even  rained  the  issue 
that  the  independent  Elman  technically  was  filling  a  ''Republican 
seat".  Elman  was  promptly  confirmed  by  the  Senate  within  a  week 
of  his  hearing. 

No  such  prompt  confirmation  awaited  Reilly,  because  the  confirma- 
tion of  Higginbotham  as  a  Federal  judge  was  being  held  up  in  the 
Senate  Judiciary  Committee  which  was  chaired  by  Senator  dames  O. 
Eastland  of  Mississippi.  The  principal  problem  with  Higginbotham 
was  his  race:  Senator  Eastland  was  in  no  hurry  to  confirm  a  black 
Federal  district  court  judge.58  No  hearing  was  scheduled  on  Higgin- 
botham's  nomination.  In  the  meantime,  financial  consideration 
Higginbotham  to  remain  on  the  Trade  Commission.60  That,  in  turn, 
force. 1  Reilly  to  continue  in  his  position  at  the  Justice  Department. 
On  November  20,  1963,  the  Philadelphia  Inquirer  reported  that  the 
Commerce  Committee  had  refused  to  act  on  Reilly's  confirmation  on 
the  grounds  that  no  vacancy  existed  on  the  Trade  Commission.61 

Two  days  later,  on  November  22,  1003.  at  12  :30  p.m.,  the  shots  were 
fired  in  Dallas  which  ended  the  Kennedy  Presidency. 

terrlew  with  Ulninn. 
Interview  with  O'DonneU. 
Interview  with  Higginbotham. 
Philadelphia  Inquirer,  Nov.  20,  1963,  p.  3. 
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•The  best  politics  for  any  President  Is  to  be  and  Lyndon 

Balnea  Johnson  was  being  b   very  l'<>"<i  Presidenl    But  no(  onlj  that:  with  an 
artfulness  of  performance  that    ranged   from  country!*  esa  to  the 

sophisticated  use  of  every  public  Instrument  of  persuasion,  i 
the  country  knew  what  be  was  doing  and  how  v  ell."     /  Ju  odore  n.  wind  / 

Kennedy  was  dead,  but  his  Presidency  would  endure  for  month 
come.  Lyndon  Baines  Jol  oson's  immediate  problem  was  to  keep 
machinery  of  government  operating  and  to  n   tore  certainty.  Within 
days  of  the  assassination,  President  Johnson  summoned  the  heads 
of  the  independent    regulatory  agencies  to  the  White  House.  FTC 
Chairman  Paul  Kami  Dixon  and  FCC  Chairman  E.  William  Henry 
had  previously  submitted  their  resignations,  since  both  men  hold  I 
chairmanships  at  the  pleasure  of  the  President.  Dixon,  I  [enry  and  the 
others  assembled  in  the  Cabinet   Room  where  they  were  addressed  in 
the  highest  terms:  Lyndon  Johnson  stated  that  he  could  not  have 
selected  a  better  group  of  chairmen  if  he  had  done  so  himself.  Nxrae 
of  the  resignations  would  be  accepted.  President  Johnson  then  turned 
to  the  head  of  the  Civi]  Aeronautics  Board,  Alan  Boyd,  whose  term 
as  chairman  had  to  be  renewed  annually  by  the  President.  After 
noting  that   Boyd   had   recently  been   involved   in  a   1  con- 

troversy with  an  airline,  the  President  stated  that  he  admired 
Boyd's  courage  and  that  he  was  redesignated  chairman  as  of  that 
moment.  As  in  ether  area-  of  the  administ  ration.  Kennedy's  appointees 
would  continue  to  serve  the  new  President.  Ne<  essity  allowed  no  other 
course.  However,  in  a  phrase  which  Henry  remembered  vividly, 
President  Johnson  also  stated:  %*I  want  my  administration  to  b 
operative,  not  coercive."2  Even  from  this  early  contact,  Presi 
Johnson  had  quietly  served  notice  to  the  regulatory  agency  chairmen 
that  tilings  would  not  be  the  same  in  the  years  to  come. 

But  for  the  next  year.  Lyndon  Johnson  was  the  executor  of  the 
Kennedy  legacy,  an  accidental  President.  Nowhere  w  more  im- 

mediately apparent  than  in  the  way  in  which  the  new  President  would 
handle  the  nominations  which  had  been  submitted  prior  to  President 
Kennedy's  death.  In  the  hectic  and  uncertain  days  following  I 
sassination,  it  was  unlikely  that  the  Senate  would  ad  on  mai 
those  nomination-:  as  such,  they  would  die  with  th  n   leaving 

President  Johnson  free  to  decide  whether  to  resubmit  them  oi 
Two  nominations  which  did  die  with  that  session  were  those  of  A.  I 
I  [igginbotham  to  the  Federal  judiciary  and  J         Reilly  to  the  FTC. 
Higginbotham  had  yet  to  overcome  the  racist  op]  I        'man 


•  Theodore  II    White,  "Th<    M 

1  Interview  with  Benry  :  Interview  with  l>ix«>n. 


Eastland  of  the  S<  nate  Judiciary  Committee,  and  Reilly's  confirma- 
tion to  replace  Higginbotham  was  stalled  as  a  direct  consequence. 

No  one  could  be  absolutely  certain  which  course  the  new  President 
might  take  on  those  nominations.  But,  on  more  than  one  occasion. 
Deputy  Attorney  General  Katzenbach  advised  Higginbotham  thai  it 
would  just  be  a  matter  of  time  before  Johnson  either  resubmitted  1ms 
nomination  or  ga^ e  him  a  recess  appointment  to  the  bench.  ( Consider- 
ing Eastland's  opposition,  it  was  very  much  in  Higginbotham's  In- 
terest t*>  have  the  recess  appointment  rather  than  have  his  nomination 
continue  to  linger  in  the  Senate.  Meanwhile.  Reilly's  nomination  to 
t he  FT< '  was  not  going  unnot iced.  Within  3  weeks  oi  t  he  assassination, 
FTC  General  Counsel  James  Mel.  Henderson  was  quietly  campaign- 
ing for  the  withdrawal  oi'  that  nomination.  In  a  memorandum  to  two 
men  who  were  close  without  being  particularly  influential  with  the 
new  President,  Henderson  pointed  out  that  the  Higginbotham  va- 
cancy "will  probably  he  the  only  Democratic  appointment  President 
Ji  -on  will  make  [to  the  FTC]  during  his  first  4  years  in  office."  ' 
In  other  words,  Johnson  might  consider  naming  his  own  Trade  com- 
missioner under  those  circumstances.  Doubtless,  Henderson  would 
have  been  willing  t<>  accept  the  nomination:  Tn  1960,  ho  had  waged  a 
campaign  for  a  Commission  seat  largely  under  the  sponsorship  of 
members  of  the  Texas  congressional  delegation;  ho  had  known  Lyn- 
don Johnson  personally  for  years.  But,  Kenneth  O'Donnell  told  Reilly 
to  ignore  the  rumors  and  not  to  worry.5 

It  was  sound  advice  from  a  person  who  was  still  in  a  position  of  in- 
fluence. It  had  taken  O'Donnell  fully  a  month  to  decide  that  ho  would 
accede  to  Johnson's  request  and  remain  on  the  staff.0  Within  the  same 
period  of  time,  Kennedy's  chief  patronage  advisor.  Ralph  Dungan, 
also  agreed  to  continue  hi-  work  under  the  new  administration.  Of 
course,  President  Johnson  had  his  own  staff  and  his  own  close  ad  vis- 
hie  I"  among  them  was  Walter  Jenkins  who  had  boon  with  John- 
son almost  continually  since  1940.  But  for  several  months,  the  Johnson 
White  House  staff  had  a  double-layer  quality  about  it.  All  of  that,  of 
course,  would  change  in  time  as  Kennedy  loyalists  either  left  or  wore 
transformed;  but  in  December  and  January.  Kennedy  men  like 
O'Donnell  and  Dungan  wore  needed  and  their  advice  solicited. 

Actually,  Higginbotham  and  Reilly  had  very  little  to  worry  about. 
Tt  was  simply  inconceivable  that  the  now  President — with  a  Presi- 
dential election  coming  up  and  as  one  of  his  first  acts — would  withdraw 
the  nomination  of  a  black  man  to  the  Federal  judiciary:  or.  for  that 
matter,  replace  a  close  Kennedy  aide  with  the  nomination  of  a  Texan. 
One  day  before  the  Senate  reconvened  on  January  7,  1964,  President 
Johnson  gave  Higginbotham  a  recess  appointment  to  the  Federal  dis- 
trict court.  Shortly  thereafter,  O'Donnell  personally  saw  Johnson  on 
the  matter  of  the  resubmission  of  the  Reilly  nomination.  O'Donnell 
indicated  to  the  President  that  Reilly  was  his  man  which  was  true 
enough.  He  then  looked  on  as  President  Johnson  signed  the  nomination 
papers.7 

■  Interview  with  TT i Rglnhotham. 

4  Rpflderaon  to  Clifton  G.  Carter  and  Ivan  Sinclair.  Jr.,  Doc.  13.  190?,.  JFKL.  FG  234A, 
box  171. 

"■  Interview  with  Reilly. 

■  Kenneth  O'Donnell.  "Johnny.  We  Hardly  Knew  Ye.''  p.  .°,90. 
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Within  a  iVw  days,  the  S  ly  confirmed  Reillj 

the  FTC  Lronicall} ,  the  first  and  onl)    I  I 

clearly  and  closely  identified  with  tl      Kei  tied)  admin 
appointed  by   President   Johi        .   -  lontha  later,  I 

finally  acted  on  the  confirmation  of  1 1 

Judiciary  Committee  approved  the  nomination,  Senator  EastlancJ 
conspicuously  absent 

John  Reilly  should  have  filled  the  lasl    F  I  I    i 
until  L966.  But  there  was  e  remaii         H 

missioner  who  had   been   appointed   and   reappointed   I 
Eisenhower.  Sigurd  Anderson  had  : 

was  carefully  taking  stock  of  his  own  politics  '   ■  ; .  1 

though  his  term  would  not  expire  for  well  over  2 
Anderson  was  once  again  preoccupied  \\  it  h  i  he  not  on  of 
It  seemed  mgh  the  tunc  was  ripe.  1; 

indicated  that    he  was  a    Fa  indidate  to  R 

gubernatorial  nomination  which,  of  course,  would  be  tantamount 
to  elect  ion  in  that  State. 

Twice1  before,  he  hud  held  that  office;  it  was  only  a  constitutio 
prohibition  against  a  third  term  which  forced  h  I  in  L955 

and  resulted  in  his  eventual  appointment  to  the  FTC.  That  prohibition 
had  since  been  r<  moved,  and  Commissioner  Anderson  now  longed  i<> 
become  the  first  third  term  Governor  in  South  Dako  ry. 

However,  Anderson  had  enjoyed  his  years  in  Washington :  He  con- 
sidered his  posit  ion  a  "darned  good  job"  \\  ith  one  of  the  "finest 
zations  in  the  entire  world."  He  had  doubts  about  leaving  it.  After 
all,  he  had  been  absent   from  South  Dakota   for  nearly  .  and 

he  was  politically  astute  enough  to  recognize  that  his  i  Ct  rvice 
would  mean  lit;  le  or  nothing  on  the  Soul 

Few  Trade  Commis  to  successfully  win  elective 

office  with  one  recent  exception:  Anderson's  former  collet  b     •  R< 
Secrest,  had  only  2  years  earlier  returned  to  his  former  seat  in  Con- 
gress from  Ohio.  Why  couldn't  Anderson  do  the  same?  In  addition, 
Anderson  had  no  assurance  of  reappointment  in  1 966,  and  it  certainly 
appeared  as  though  President  Johnson  would  be «  November. 

After  much  thought,  Anderson  decided  to  run  for  Governor,  [n  earlv 
February,  he  notified  the  President  of  his  intention  to  le  II  < 

as  of  March  1.  and  Anderson  was  off  campaigning  when  Lyndon 
Johnson  finally  accepted  the  resignation.  As  it  turned  out,  Andei 
years  as  a  Trade  Commissioner  did  not  mean  anything  back  home.  On 
one  occasion,  a  voter  asked  him  it"  the  FTC  was  like  a  "big  chamber 
pf  commerce."  He  lost  the  Republican  primary  by  a  narrow  margin, 
but  he  lost  all  th"  same.  With  some  regret,  Anderson  returned  to  the 
tiny  town  of  Webster  and  once  again  set  up  a  low  practice  of  a  i 
Bra]  nature:  there  would  l>e  little  call  for  his  knowledge  of  antitrust 
regulat  ion  in  that  setting.  However,  within  3  years,  the  man  who  won 
the  Governorship  appointed  Anderson  a  State  judge,  a  position  he 
holds  to  this  day.  Therefore,  Anderson  did,  after  all,  become  one  <>f 
the  few  Trade  Commissioners  t<>  go  on  to  other  public  offio 

When  Sigurd  Anderson  Lost  the  South  Dakota  primary  in  June 

L964,  his  FTC  seat   had  been  vacant    \'<>r  3  nmnths  and  there  was  still 

■  Interview  with  Bbrglnboth&m  :  Interview  with  0  DonneU. 

0  Interview  with  Anderson. 
ln  Interview  with  Anderson. 
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no  word  on  his  successor.  ( Ordinarily,  the  search  I'm-  an  FT< '  member 
does  not  begin  with  firm  and  last  parameters  as  to  tihe  type  of  person 
sought  :  indeed,  historically,  the  man  usually  finds  the  FTC  scat  rat  her 
than  the  reverse.  Bui  the  Anderson  vacancy  would  be  significantly 
different  in  several  aspects.  In  the  first  place,  no  male  would  be 
considered. 

Instead.  President  Johnson  had  decided  to  use  this  \ acancy  to  dem- 
onstrate his  Interest   in  appointing  women  to  high  Federal  office.11 

Lyndon  Johnson  would  be  the  first  President  to  appoint  a  woman  to 
tlie  FTC  in  its  nearly  50-year  history.  In  fad.  there  is  no  evidence 
that  a  woman  had  ever  before  been  considered  for  the  FTC  much  less 
appointed.  But  by  1964,  times  had  changed.  Interest  in  consumer 
affairs  had  risen,  and — perhaps  because  of  a  stereotypic  notion  of 

female  interest  in  consumer  products — the  Selection  of  a  woman  seemed 
appropriate  under  the  changed  circumstances.  It  was  also  a  Presiden- 
tial election  year,  and  no  one  was  more  conscious  of  that  fact  than 
Lyndon  Johnson.  But  to  chalk  this  decision  Tip  to  politics  would  be 
far  too  simple. 

Both  Lady  Bird  Johnson  and  Liz  Carpenter,  the  First  Lady's  press 
secretary,  frequently  pressed  for  the  appointment  of  women  to  high 
Federal  office.12  But  White  House  aide  Eric  Goldman  has  suggested 
that  the  President's  interest  in  this  regard  was  far  more  personal, 
particularly  during  the  first  years  of  his  administration:  It  "reflected 
["Johnson's]  conviction,  derived  in  lar^e  measure  from  his  admiration 
for  his  mother  and  wife,  that  the  country  was  not  usinjr  sufficiently 
the  talent  represented  by  its  women/'13  Whatever  the  motivation,  the 
decision  was  firm,  and  only  women  were  eonsidered  for  this  vacancy 
almost  from  the  moment  it  occurred.  As  such,  female  staff  members — 
such  as  Esther  Peterson,  Special  Assistant  for  Consumer  Affairs — 
became  involved  in  the  search  and  screening  process  on  this  appoint- 
ment. 

But  there  were  other  requirements  which  complicated  this  particular 
selection  process.  This  woman  would  also  have  to  be  a  Republican — 
or  at  least,  a  Republican  of  sorts.  She  could  not  be  a  Democrat,  as  a 
matter  of  law;  as  a  matter  of  politics,  Johnson  could  not  appoint  a 
second  independent  to  the  FTC.  Sexual  recognition  also  carried  its 
special  burdens:  the  nominee  must  also  have  impeccable  credentials 
and  not  be  open  to  criticism  of  any  sort  on  that  score.  Finally,  she 
would  have  to  be  acceptable  to  Lyndon  Baines  Johnson  which  was  no 
mere  formality.  One  of  the  general  characteristics  which  marks  Presi- 
dential appointments  to  the  regulatory  agencies  is  that  the  President 
usually  is  not  involved;  more  often  than  not,  higher  priorities  force 
the  Chief  Executive  to  rely  on  the  judgment  of  his  staff  advisers. 
Comparatively,  no  such  delegation  occurred  under  President  Johnson. 
To  an  extent  almost  unheard  of  in  recent  history,  Lyndon  Johnson  was 
personally  involved  in  many  of  these  appointments;  somehow  the 
President  found  the  time  to  familiarize  himself  with  the  various  candi- 
dates and  the  problems  of  the  various  agencies.  The  filling  of  this  FTC 
vacancy  was  no  except  ion. 

One  inevitable  result  of  that  Presidential  involvement  was  delay  on 
filling  vacancies.  Ralph  Dungan  recalled  a  number  of  occasions  in  his 

"  Interview  with  Esther  Peterson. 

tervlew  with  Diinjrnn  :  Interview  with  Potcrson. 
Erie  Goldman,  "The  Tragedy  of  Lyndon  Johnson,"  p.  438. 


year  on  the  LBJ  staff  when,  lists  of  potential  appo 
in  Johnson's  mercurial  and  arbil  rarj    i  .  \     I    |  nme 

that  several  lists  were  presented  and  rejected  on  1  I    o 

persons  who  were  considered  for  this   eal     o  thera 

Qoncandidate     illusl  rated  i  he  difficull  ies  in  findii  e  I    i 

Jewel  Lafontanl  of  Chicago  had  never  indicated  anj  interest  i 
appointment;  indeed,  she  did  not  even  have  any  idea  ••■  FBI 

was  investigating  her  background  in  L964.  A  graduate  of  Oberl  i 
the  University  of  Chicago  Law  School,  Lafontanl  had  practiced  law 
wii  h  the  Legal  Aid  Society  before  becoming  an  assistant  I  .>.  att< 
in  L955.  The  young  black  attorney  had  also  teen  active  in  the  NAA(  I'. 
5TMCA,  ACLU  and  oilier  community  organizal  the  < 

area. 

At  the,  time  of  her  consideral  ion,  she  was  a  legal  adviser  to  the  I 
heritance  Tax   Division  of  the  [llinoia  State  Treas  Office.  L 

fontant  did  appear  to  have  the  type  of  credentials  the  LBJ  W 
House  was  seelang,  except  in  one  single  regard:  she  was  overqualified 
as  a  Republican.  For  well  over  LO  years,  she  had  been  \  igorously  acl  ive 
in  the  Republican  Party.  She  had  twice  run  for  office  on  that  party's 
ticket,  and  she  had  even  seconded  the  nominal  on  of  Richard  \  son 
for  President  in  I960.18  Her  appointment  would  have  constituted  a 
slap  in  the  face  to  i  he  I  )aley  organizal  ion  in  ( !hicago,  and  her  sele 
may  have  been  blocked  at  i  hat  level. 

I'nlike  Lafontant,  Sylvia  Bacon  probably  would  have  been  accept- 
able from  a  political  standpoint.  Although  clearlj  a  Republican,  she 
had  nor  been  active  in  the  party  for  some  i  ime.  A  Tier  having  joined  the 
civil  division  of  the  U.S.  Attorney's  ( Office  for  i  he  I  >;-i  rict  of  ( Columbia 
in  19f)7.  the  Hatch  Act  had  precluded  her  Prom  active  involvement 
with  the  party.  Therefore,  her  partisan,  political  activit  th  the 

Young  Republicans  were  safely  a  decade  away.  Bacon  certainly  was 
interested  in  the  position.  Over  the  span  of  several  months,  year- 

old  native  of  South  Dakota  organized  the  usual  campaign:  she  con- 
tacted, either  directly  or  indirectly,  her  State".-  congress 
tion  and  rounded  up  t  he  necessary  support  :  she  spoke  «  it  h  ot  her  per- 
sons whom  she  thought  were  in  a  position  to  influence  the 
letters  of  interest  were  exchanged  and  phone  calls  placed.  Like  La 
fontant,  Bacon  had  an  impressive  educational  background  which  in- 
cluded Vassar  (Phi  Beta  Kappa),  the  London  Schoo         I 
1  [arvard  Law  (LLB)  and(  reorgeto^  n  Law  i  \AA\  » .  But  she 
interviewed  at  the  White  House,  even  though  she  had  know]    B 
Dungan  for  years.  Probably,  the  critical  obstacle  wit  was  that 

she  lacked  vigorous  political  support,  coupled  with  the  fact  that  an 
appointment  to  the  FTC  would  have  been  a  very  la  imp: 

at  that  time,  she  just  wasn't  sufficiently  distingi 

So  the  search  continued.  A  few  weeks  after  Anderson  left  th  FTC, 
two  Washington  attorneys,  Worth  Rowley  and  Ephraim  Jacobs,  m>t 
together  for  lunch:  in  the  course  of  thi  ir  n  >f  the 

FTC  vacancy  was  discussed,  and  t  lie  name  of  Marv  Gard  tier  Jo 
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New  York  ( 'it  v  came  to  mind.  Her  background  seemed  to  recommend 
her  perfectly  for  the  position.  At  the  age  of  L3,  she  was  mature  and 
had  a  well-established  legal  career  behind  her.  Her  education  was  im- 
jive:  Wellesley  and  Yale  Law  School,  where  she  had  been  the 
managing  editor  of  the  Law  Journal  and  had  graduated  a  member  of 
(OIL. 

Following  Yale,  Jones  had  entered  the  general  practice  of  law  with 
the  New  York  firm  of  Donovan,  Leisure,  Newton  &  Irvine.  In  L953, 
she  was  hired  by  the  New  York  office  of  the  Just  ice  I  department's  Ant  i- 
trusl  Division  where  she  worked  for  some  8  years.  At  that  time.  Worth 
Rowley  was  acting  chief  of  thai  office,  and  he  was  familiar  with  her 
involvement  in  se\  era!  important  ant  it  rust  cases  during  the  late  1950's. 
II.-i-  knowledge  of  that  held  of  the  law  continued  when  she  became  as- 
sociated with  the  leading  New  York  firm  of  Webster,  Sheffield,  Fleisch- 
mann,  Hitchcock  &  Chrvstie.  In  the  3  years  prior  to  1964,  all  of  her 
work  had  been  in  litigation  and  antitrust  matters.  Rowley  and 
Jacobs  enthusiastically  agreed  that  she  had  the  potential  to  be  an  ex- 
cellent FT< '  ( Jommissioner.  The  next  step  was  to  contact  the  prospec- 
tive candidate.  Rowley  called  .Tones,  who  thought  only  for  a  moment 
before  responding  that  she  was  indeed  interested  in  the  possibility. 

On  April  l'».  1964,  Rowley  wrote  the  President  recommending  Jones 
for  the  FTC.17  Both  Rowley  and  Jacobs  were  respected  members  of 
t  he  ant  itrust  bar,  but  it  is  the  rare  case  when  a  single  letter  manages  to 
propel  a  person  into  serious  consideration.  This  was  no  such  case,  and 
Jones  was  the  first  to  realize  it. 

For  .Mary  Gardiner  Jones,  the  process  which  led  to  her  final  selec- 
tion was  lengthy,  at  times  frustrating  and  filled  with  uncertainty  even 
up  nut  il  tin1  very  end.  Following  the  call  from  Rowley,  Jones  contacted 
t  he  senior  partners  of  her  law  firm  seeking  advice  and  assistance.  Man- 
Icy  Fleischmann,  who  had  long  been  active  in  Democratic  politics,  se- 
cured her  an  interview  with  an  individual  who  was  close  to  President 
Johnson:  at  that  meeting,  she  sufficiently  impressed  that  person  that 
he  agreed  to  support  her.  Meanwhile,  another  senior  partner  of  the 
firm,  Bethuel  Webster,  agreed  to  contact  Senator  Javits  wdio  was  an 
old  friend.  .Jones  also  called  her  close  friend,  Representative  John 
Lindsay:  he  also  agreed  that  she  was  qualified  and  that  it  was  worth 
the  effort.  Sometime  after  that.  Jones  came  to  Washington  for  the  first 
of"  several  visits  on  this  matter.  She  saw  each  of  the  two  NewT  York 
Republican  Senators,  Keating  and  Javits,  for  a  few  minutes;  both 
indicated  that  they  would  support  her  for  the  seat.18  In  the  meantime, 
one  of  her  original  sponsors.  Ephraim  Jacobs,  had  also  been  active  on 
her  behalf.  Jacobs  contacted  Commissioner  Elman.  This  appointment 
was  potentially  of  some  significance  to  the  Trade  Commission:  Com- 
missioner Anderson  had  frequently  supplied  the  third  vote  for  Chair- 
man Dixon's  majority.  The  loss  of  Anderson  meant  some  uncertainty 
for  Dixon,  .and  raised  the  hopes  of  the  FTC's  dissenter,  Philip  Elman. 

Elman  had  been  delighted  to  hear  that  Lafontant  was  under  con- 
sideration: his  independent  check  of  her  qualifications  had  impressed 
him,  and  he  was  disappointed  when  she  was  eliminated  from  the  list. 
Now  Jacobs  spoke  in  glowing  terms  of  Jones,  and  Elman  once  again 
became  interest ed.  On  her  behalf  and  without  her  knowledge,  Elman 
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contacted  his  various  ucquaintanccs  in  \\  ton  who  might  p 

to  be  of  assistance.  ( 'oini  er  Klnm  i 

resentative  Lindsay  as  well  as  Esther  Petei  on  and  others  at  the  \> 

House  He  made  a  number  of  calls   for  Jones  during  the  apri 

L964.19  In  the  weeks  before  May,  n  unmix;]  of  inq  lii 

the  "White  House  concerning  her  in  Ke\>   Vork  and  Washington 

circles:  of  course,  she  was  also  invest  igated  by  the  FBI.  Surely  du 

that  time,  ii  was  also  a  certained  by  the  admmist  rat  ion  tl 

a   Republican  in  name  only;  indeed,  her  financial  contributioi 

gone  to  the  Stevenson  camp  i  igns.     I  n  much  t  he  same  way  t  hi     I 

hower  looked  to  the  South  for  his  D  ,  Johnson  was  looking  to 

the  Northeast  for  his  Republicans.  Stanchioned  by  support  froi 

bar,  the  campaign  for  Mary  .lour-  v  as  clearly  off  t  he  ground. 

By  June,  she  had  again  visited  \\  n  but  this  time  it  w 

the  request  of  the  White  1 1<  use.  During  that      rit,  Jones  spent  2  i 
with  Ralph   1  )iinn.iii  in  genera]  discussion;  it    \  get 

quainted  session.  Dungan  advised  Jo  >me  five  persons 

under  consideration  for  the  seat,  and  she  left  the  interview  not  feeling 
particularly  hopeful.  Nothing  happened  for  several  weeks.  Then  in 
July,  it  was  probably  Dungan  who  called  and  advised  her  to  contact 
Lindsay  and  request  that  he,  in  turn,  speak  with  House  Minority  Lead- 
er Halleck.  Jones  called  Lindsay  at  the  Repul  I  I  oi  .  \ 
though  he  protested  that  he  was  the  wrong  p  the  task,  Lind- 
say did  in  fact  speak  with  Halleck  w  ho  probably  indicated  that  he  had 
no  objection  to  the  selection  of  a  NCv.  York  Republican  for  the  FTC.  ' 
Johnson's  White  House  was  carefully  observing  all  the  necessary  polit- 
ical protocol.  It  was  of  more  than  passing  interest  that  whe  B 
( J  old  water  finished  his  acceptance  speech,  Senators  Keatu  \  Javits 
led  nearly  one-half  of  the  New  York  delegation  out  of  the  Republican 
Convention.--  Jones  was  certainly  from  the  right  State. 

Another  period  of  silence  followed.  The  White  House  then  inter- 
rupted Jones'  vacat  ion  in  Vermont  to  inquire  whet  her  it  would  be  con- 
venient for  her  to  come  to  Washington.  ( )T  course,  it  was.  The  pui  | 
of  this  visit,  as  Jones  soon  found  out,  was  not  to  see  Dungan  but  h 
the  President  himself.  The  three  of  them  spent  about   l"  minim 
gether.  A1   that   time,  President  Johnson  spoke  with  her  about   the 
meaning  of  Government  service  and  the  general  way  in  which  he 
a  Commissioner  should  conduct  hii  iself  or  herself;  he  added  that  he 
thought  women's  talents  were  underused,  mentioning  that   both  his 
wife  and  mother  were  highly  intelligent  women.  The  President 
stated  that  he  would  send  her  name  to  the  Sei  it        V.fterthe 
the   President   indicated   to   Esther   Peterson   that   he  liked  Jones.** 
Xat  urally  feeling  confident  of  her  selection,  Jones  returned  to  her  law 
firm  to  clean  up  matters  and  attend  to  the  usual 
well  par; 

On  August  21,  1964,  the  NVv,    Fork  Timi  I  d  that  she  was 

slated  for  appointment  to  the  FTC.S     But  once  again,  n<  I  hap- 

pened, and  an  edgy  Jones  called  Dm  hud  out  what  was  hap- 
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pening.  Within  a  few  days,  Dungan  advised  her  thai  there  had  been 

some  flak  since  the  published  reports  of  her  selection  had  appeared.-" 

For  the  third  time  in  as  many  months.  Mary  Jones  returned  to  the 

White  House  for  a  second  audience  with  President  Johnson.  On  this 

President  began  on  a  negative  note:  he  called  Walter 

Jenkins  and  had  him   read  alond  a  lengthy  letter  which  was  Critical 

of  her  selection.  In  some  detail,  the  Letter  (authored  by  a  member  of 
the  Washington  bar)  stated,  among  other  things,  that  Jones  was  an 
antitrust  "persecutor"  and  that  she  was  difficult  to  get  along  with. 
When  Jenkins  had  finished,  the  President  explained  that  lie  thought 
it  was  very  important  f<>r  a  person  to  know  what  was  being  said  about 
them,  and' that  a  Government  servant  should  always  he  fair  and  listen 
to  such  crit  icism.  1  [owever,  she  would  he  nominated  anyway.-7  Indeed, 
had  been  problems  and  perhaps  even  second  thoughts  about 
a  fter  t  he  init  ial  meet  ing  wit  h  Johnson.  Ralph  I  >ungan  indicated 
r  that  he  had  to  explain  to  several  members  of  the  Mail'  the  diffi- 
culties involved  in  this  particular  selection:  he  had  first  went  to  the 
business  community,  but  it  was  difficult  to  locate  a  person  there  who 
enough   of  a   "generalist"   for  this  appointment.  The  business 
school-  had  also  been  contacted  without  success.  Mary  Jones,  with 
iici-  various  corporate  clients  and  her  antitrust  background.,  was — 
Dungan  had  reminded  his  colleagues — as  close  as  they  could  get  and 
-till  meet  all  the  other  requirements  of  this  se!e;-!hm.2S 

Finally,  on  September  29,  Mary  Gardiner  Jones  was  nominated  to 
the  FTC.  A  few  days  later,  the  Senate  adjourned  for  the  elections, 
and  the  President  gave  Jones  a  recess  appointment  to  the  Commission 
which  brought  to  a  close  the  h>n<r  process  of  her  selection.  After  the 
elections,  when  the  Senate  reconvened.  Mary  Jones  was  confirmed 
without  incident. 

More  than  7  months  had  elapsed  between  the  time  that  Anderson 
had  resigned  and  Jones  was  nominated;  during  most  of  that  time, 
the  seat  was  vacant.  How  can  this  delay  he  explained?  In  part,  the 
answer  lies  in  the  usual  explanations:  other,  more  important  prior- 
ities took  precedence,  an  overworked  patronage  staff  was  concerned 
with  filling  other  vacancies  as  well,  there  were  problems  in  finding 
the  right  person,  and  so  on.  But  in  this  specific  case,  there  was  a  fur- 
ther explanation  which  infrequently  appeared  in  the  regulatory 
agency  appointments  of  other  administrations:  the  President  was 
personally  involved* 

Presidents  Kennedy  and  Eisenhower  rarely  saw  an  appointee  to  a 
regulatory  commission  prior  to  public  announcement :  President  John- 
son saw  Mary  Jones  not  once,  but  twice,  which  is  more  than  unusual : 
It  is  unheard  of.  After  all.  she  was  but  one  of  the  five  Commissioners  of 
an  agency  that  few  people  considered  very  important.  Why  the  special 
attention  I  But  the  attention  wasn't  special;  it  was  routine  for  Presi- 
dent Johnson.  The  remainder  of  the  explanation  lies  squarely  in  the 
complex  personality  of  the  man  who  was  making  the  appointment. 

It  is  no  easy  matter  to  fathom  the  psychological  processes  of  Lyndon 
Johnson.  Perhaps,  since  it  was  his  election  year.  President  Johnson 
was  even  more  highly  sensitive  than  usual  about  any  criticism  of  his 
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appointees.  However,  maybe  he  just  couldn't  make  up  his  md 

since  this  was  merely  a  Trade  Commissioner     felt  no  pr< 
sity  to  do  so. 

One  person  explained  the  frequent  Johnson  dela 
President's  efforts  to  squeeze  the  Last  drop  of  patronage  value  o 
selections;  perhaps,  but  the  patronage  sigmficai 
pointment  was  at  best  nebulous.  It  is  true  i  <>n  disliked  ad- 

vance publicitj  of  his  appointments;  therefore,  the  N        >  I 

announcement  may  have  cooled  his  initial  enthusiasm  foi  ■' 
ceivably,  the  delay  may  have  been  the  result  of  the  deliberations 
man  who  wanted  to  do  the  best  he  could  both  for  himself  and  the 
duties  of  his  office.  It  could  be  all  of  those,  or  none :  In  Dungan's  j  i  n  I  lt 
ment,  President  Johnson  had  50  mot i vat  j   political  i 

he  made,  particularly  in  an  election  year. 

One  thing  is  certain.  The  Jones  <  .  demonstrated  that  I. 

Baines  Johnson  was  determined  to  be  intricately  involved  in  appoint 
ment  decisions,  such  to  the  regulatory  agi  I 

his  involvement   has  not   been  equaled  by  any  other  President   - 
L953.  In  other  administrations,  the  President      i    stood  what 

n- mote  figure  in  these  matters,  usually  entering  the  appointive  pn 
only  at  the  time  of  decision.  President  Johnson's  intei  far  more 

intensive  and  extensive.  A-  such,  the  Johns  rovide  a 

rare,  it'  fleeting,  persona]  insight  into  the  worku  _  P        lency. 

And  if  Lyndon  Johnson  appeared  sensitive  for  whatever  rea 
the  appointment  of  an  FTC  member,  it  was  not  hing  compared  to  t  he 
care  he  took  with  his  selections  to  a   far  more  sensitive  agency,  the 
FCC. 


Chapter  Sixtebn 

Lyndon  Johnson    \m>  i  mi   Communicationa  Commission 

i  L964  67) 

"We  suspecl  that  if  there  bad  been  do  politic*  LBJ  frould  have 

proudly  claimed   broadcasting  as  his  profession."     Br 
1973.1 

-I  felt  that  rr.--i.ifin  Johnson  would  never  repl  or  any  other  I 

missioner  for  thai  matter— because  U  was  an  area  in  which  he  wt 
politic-ally  to  criticism."     E.   William   li>  < 

municatii  •  kmirman,  I 

Lyndon  Baines  Johnson  was  one  of  the  wealthiest  men  ever  to 
cupy  the  White  House.  Earned  not   inherited,  his  fortune  was  the 
result  of  his  two  major  career  interests:  politics  and  broadcasting.  A 
free,  periodically  renewable  Federal  license  t<>  operate     t<>  use  J<    i 
son'sownterm  -    the  "publics  airways"  for  private  profit  wasthe  prin- 
cipal source  of  the  President's  wealth.  Il"v.  )■  artnred  and  pro- 
tected his  broadcast  ing  proper!  ies,  or  how  his  radio  and  television  sta- 
tions advanced  his  political  career,  may  never  be  precisely  known :  hut 
without  doubt,  the  two  arc  inseparable.  A-  Lo    -  K<  hlmeier  I 
ten  :  "Like  two  young  oaks  springing  up  side  by  ->>\r.  the  LBJ  careers 
in  government  and  business  grew  mightily,  their  trunks  rising  parallel 
and  branches  intert  wining." 

It  all  began  humbly  enough  in  1942  when  a  marriage  between  i 
and  politics  -truck  Johnson  as  a  shrewd  combination.  Although  al- 
ready a  veteran  <d" 5  years  in  the  Congress,  the  ."'>!  year-old  Texan  was 
concerned  about  his  financial  as  well  as  bis  p<  future.  A  school- 

teacher by  training,  Johnson  could  not  rely  on  nonp  litical  pure 
such  as  a  law  practice,  to  supplement  his  cone  ad  ad- 

vance his  political  ambitions.  However,  avaiKb1  •  for  investment  pur- 
poses was  a  small  inheritance  which  his  wif<  !     tially, 
the  Johnson-  loved   with  the  not  ion  of                                            i      r,  hut 
they  soon  were  attracted  to  a  -mall   radio  -              vhich  broadcast 
throughout  much  of  the  young  Congressman's  d               v         time, 
KTBC  (Austin)  was  hardly  a  glittering  ]                   :  located  ina 
ondary  advertising  market,  the  station  had  0  employees  and  onlj 
watt  transmitting  power;  it  had  no  network  affiliation,  and  had  oper- 
ated at  a  loss  for  several  years;  t<>  top  it  off,  the  F( '('  had  relegated  it 
to  the  same  wavelength  as  that  assigned  to  a  nearby  colli  £ 
KTBC  was  able  to  broadcast  principally  during  the  hours  I 
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I  erviev?  wit!    Henry 
I  s  quoted  by  Joseph  A.  Califi  Vas  Never  1 

Ington  Post,  Feb.  4,  1973,  i 

*The  discussion  <m  the  Johnson  br. 
■ 
1964,  p.  Al  :  and  I 
•'•  Broadcasting,  Jan 


240 

did  not  care  to  use.  But  KTBC  bad  potential  since  as  Lyndon  John- 
son surely  recognized— all  of  i  hat  could  be  changed  from  Washington. 

In  early  L943,  $17,500  bought  the  -tat  ion  and  its  assets.  Few  Con- 
imen  of  thai  period  fell  a  very  strong  need  to  be  discreel  about 
their  holdings  in  broadcast  ingor  much  else  for  that  matter,  but  Lyndon 
Johnson  never  held  a  single  share  of  what  would  become  the  Texas 
Broadcast  ing  (  «».  Therea fter,  K  IT>( J  and  the  various  other  propert ies 
it  would  acquire  would  be  always  known  as  t  he  "Johnson  family  holcl- 
ings''  with  Claudia  T.  Johnson  as  its  principal  owner.  It  is  not  neces- 
sary to  underestimate  the  business  acumen  of  Mrs.  Johnson  in  order  to 
conclude  that  the  transformation  of  KTBC  from  a  ramshackle  radio 
station  into  a  widespread  media  group  stretching  as  far  as  Oklahoma 
was  at  least  partially  the  result  of  the  political  connections  of  hor 
husband.  Shortly  after  the  station  was  purchased,  .Mrs.  Johnson  peti- 
tioned the  FCC  to  do  what  it  had  refused  to  do  for  the  previous 
owner-:  grant  KTBC  unlimited  broadcasting  hours  and  quadruple  its 
3mitting  power.  The  FCC  promptly  granted  both  requests.  With 
increased  power  and  unlimited  broadcast  time,  network  affiliation  was 
much  easier  to  secure :  KTB(  3  became  an  affiliate  of  ( JBS.  In  1943,  the 
station  returned  its  first  profit  of  sis.  in  1948,  Lyndon  Johnson  took 
his  seat  in  t  he  Senate  with  an  assignment  to  the  Commerce  ( lommittee, 
which  held  general  jurisdiction  over  the  FCC;  by  1951,  lie  was  the 
1  )emocrat  ic  whip. 

He  was  in  the  righl  place  at  the  right  time.  After  nearly  1  years,  the 
FCC  unfroze  television  allocations  in  early  1952,  and  announced  that 
Austin  would  be  granted  a  single  VHF  station  and  two  UHF  stations. 
Claudia  T.  Johnson  was  the  only  applicant  for  the  sole  VIIF  channel 
in  Austin.  KTBC,  by  that  time,  had  become  a  fairly  spectacular  suc- 
Mrs.  Johnson's  financial  statement  showed  assets  of  nearly  a  half 
million  dollars.  In  every  respect,  it  appeared  as  though  she  was  qual- 
ified to  operate  one  of  the  new  Licenses.  ( )n  July  1, 11)52,  the  FCC  began 
processing  the  massive  backlog  of  some  700  applications  for  television 
stations  across  the  country:  the  process  would  continue  for  years  in 
many  instances.  Bui  within  only  10  days,  the  Commission  announced 
the  award  of  the  VHF  station  to  Mrs.  Johnson,  and  by  October  the 
station  was  on  the  air.  The  successful  applicants  for  the  UHF  licenses 
in  Ausl  in  eventually  returned  them  undeveloped  to  the  FCC,  and  when 
Lyndon  Johnson  became  President  in  1963,  KTBC  was  still  the  only 
operating  television  station  in  Austin:  in  one  way  or  another,  it  was 
affiliated  with  all  three  network-  during  that  period  although  its  pri- 
mary affiliation  remained  with  CBS.  Throughout  the  1950's,  KTBC- 
AM  KM  TV  expanded  North  and  South  ;  other  stations  were  acquired, 
then  maintained  or  sold  at  huge  profits.  Large  holdings  in  land  and 
livestock  added  to  the  Johnson  fortune.  By  1964,  the  assets  of  the  Texas 
Broadcasting  Co.,  were  variously  estimated  between  *'>).o  and  $14 
million.' 

Lyndon  Johnson  was  no  distant  observer  to  all  this  development. 
Executives  in  Austin  dispatched  weekly  reports  to  Washington  con- 
cerning minute  management  details,  even  including  recitations  of 
every  call  made  by  the  station-'  advertising  salesmen;  both  Johnsons 
studied  these  reports  carefully.  Many  of  Johnson's  closest  political 
advisers  had   worked  with  the  station-.  Walter  Jenkins,  who  came  as 

a  Broadcasting,  Nov.  9,  196  I.  p.  30. 
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close  as  anyone  would  t«>  an  LBJ  cliief  of  staff,  had  for  man} 
been  involved  in  the  management  of  KTB(  .  John  Conna  ly, 
close  friend,  and  Bill  Movers,  a  respected  VVhite  Hous    td 
were  employed  in  the  broadcasting  company  al  one  time  or  u 
Some  of  Johnson's  best  friends  were  bi  ,  including  Dr.  I 

Stanton  of  CBS.  [ndeed,  in  L956,  the  name  of  the  corporation 
changed  to  the  LBJ  company  .  A-  witli  everj  i  e  which  cono 

him,  Lyndon  Johnson  was  :it  the  center  of  the  management  oi 
broadcast  holdings.  As  Sol  Taishoff     a  longtime  acqua     tance  of  John- 
son -pointed  out  in  Broadcast  Lng : 

Certainly  Mr.  Johnson,  as  a  congressman  and  as  a  Senator,  was  convei 
with  the  investments  made  bj  bis  wife,  it  Is  evident  that  be  is  a  good  basinet 
as  well  as  a  masterful  polil  ician.1 

An  accommodating  F< '( '  bad  approved  or  facilitated  thecompa 
growth  during  the  tunc  when  Johnson  was  majority    leader  oi 
Senate.  However,  there  is  not   a  shred  of  evidence  to  indicate 
Johnson's  active  interest  in  his  properties  was  ever  transformed  into 
direct  intervention  at  the  FCC.  Of  course,  overt  intervention  would 
have  been  clumsy,  stupid  and     most  of  all     unnecessary  :  everyone  at 
the  FCC  knew  who  Lyndon  Johnson  was,  and  what  his  relationship 
was  to  the  LBJ  company.  Equally  import  ant  was  the  fact  that  Johnson 
did  not  want  to  be  a  broadcaster  or  a  millionaire  at  the  expense  of 
his  political  career;  first  and   foremost,  Lyndon  Johnson  wanted  to 
be  President.  His  holdings  in  broadcasting,  from  the  very  begin 
were  to  be  a  facilitator  toward  political  advancement  and  not  an  end 
in  themselves.  Whether  as  a  Senator  or  as  a  Vice  President,  Johnson 
kept  his  distance  from  the  F(  JC.  As  Kohlmeierhas  pointed  out,  Senator 
Johnson  did  not   participate  in  floor  debate  in  the  many  instances 
when  the  Senate  considered   broadcasting  legislation.  The  same   is 
true  with  public  hearings  on  FCC  nominees.  Although  a  member  of  the 
Commerce  Committee  from   L949  to  L954,  Johnson  rarely  appeared 
at  those  confirmation  sessions,  and  there  is  no  recorded  instanc 
him  ever  having  asked  a  question  of  an  FCC  nominee. 

On  the  other  hand,  as  majority  leader,  Johnson  played  an  instru- 
mental role  in  the  approval  of  Eisenhower's  nominees  throughout  the 
1950's.  For  example.  Robert  E.  Lee  remembered  having  spoken 
privately  with  Johnson  concerning  the  difficulties  the  Republican 
Commissioner  was  experiencing  with  confirmation  in  L960.  Johnson 
assured  Lee  of  his  support,  and  Lee  was  convinced  that  the  majority 
leader's  approval  was  critical  to  his  confirmation.  But  when  the  actual 
vote  was  taken.  Majority  Leader  Johnson  was  absent  and  had  not 
recorded  his  position  on  the  nomination  even  though,  he  had  been 
present  for  the  rollcall  which  immediately  preceded  the  Lee  confirma- 
tion. Johnson  was  also  absent  and  unrecorded  in  the  L954  controversy 
on  Lee's  first  FCC  nomination,  which  is  the  only  other  roll  call  vote 
on  an  FCC  nominee  which  occurred  between  the  time  Johnson  ento 
the  Senate  and  the  tune  he  was  elected  Vice  Preside]  I 

Johnson's  sensitivities  on  this  matter  were  deep.  \ 
nutted.  Lyndon  Johnson  enjoyed  easy,  rambling  convers 
drifted,  not  without  direction,  from  one  subject  to  anoth       I       man 
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loved  to  talk;  but  when  it  came  to  his  broadcasting  businesses,  there 
.in  uncharacteristic  wall  of  silence.  Dungan  and  O'Donnell,  who 
both  worked  with  President  Johnson  during  his  first  year  in  office, 
e  unable  to  recall  a  single  reference  that  he  ever  made  to  his  radio 
and  television  properties.8  Others,  such  as  White  House  Counsel 
Lee  White,  were  also  not  involved  in  such  discussions  with  the 
President.10  ( lonversations  on  such  a  sensitive  topic  were  limited  to  the 
inner  circle,  and  generally  speaking,  this  was  a  highly  delicate  matter 
in  the  Johnson  White  1  [ouse.  A.s  one  White  House  aide.  Eric  Goldman, 
has  observed:  "Secretive  as  Lyndon  Johnson  wms.  he  became  almost 
rigid  when  the  family  properties  were  discussed."11 

( 'le:nl\ .  L\  odor  John-on  was  hypersensit  ive  about  the  source  of  his 
wealth,  and  the  possible  embarrassment  it  might  cause  him  politically. 
It  had  not  been  an  easy  matter  to  handle  as  a  Senator  and  as  a  Vice 
President.  A-  the  President-  with  the  responsibility  for  appointing 
the  membership  «»t'  the  agency  which  regulated  his  -tat ions — it  would 
1 ven  more  complex.  When  Johnson  entered  the  White  House,  how- 
ever, he  did  not  sell  his  broadcast  inn'  holdings  even  though  he  was  ad- 
I  to  do  so.  For  instance.  LBJ  sought  the  advice  of  CBS  hoard 
chairman,  Dr.  Frank  Stanton,  who  advised  him  to  dispose  entirely  of 
in-  broadcast  holdings.12  [nstead,  the  name  was  changed  from  the  LBJ 
( '".  l,;1cK-  to  the  Texas  Broadcasting  Co..  and  then  the  entire  corpora- 
tion was  placed  in  trust.  Mrs.  Johnson  resigned  as  chairwoman  of  the 
hoard.  But  the  problem  was  only  superficially  solved.  President  John- 
son made  seven  appointment  decisions  which  affected  the  FCC.  What 
Lyndon  Johnson  did  when  he  was  compelled  to  fill  FCC  vacancies  and 
what  he  did  with  sitting  FCC  commissioners  seeking  reappointment 
illustrated  the  sometimes  very  subtle  and  often  very  complex  effect  of 
the  fact  that  his  wife  was  a  multiple  licensee  of  that  agency.  Those 
actions  raise  an  important  question  concerning  the  Johnson  presi- 
dency: did  Lvndon  Johnson  have  a  free  hand  in  his  selections  to  the 

FCC? 

The  difficulties  inherent  in  such  a  situation  became  apparent  almost 
immediately.  By  March  1964 — just  4  months  into  the  Johnson  presi- 
dency— Louis  Kohlmeier's  Pulitzer  Prize  winning  articles  on  the  John- 
son family  wealth  had  appeared  in  the  Wall  Street  Journal :  numerous 
ot  her  articles  publicizing  various  aspects  of  the  Johnson  holdings  soon 

followed.  About  the  same  time.  President  Johnson  was  confronted  by 
hi.-  first  vacancy  at  the  Communications  Commission.  Frederick  W. 
Ford,  who  had  been  appointed  in  1957  and  who  had  served  as  Eisen- 
hower's last  FCC  chairman,  was  ready  to  leave  the  commission;  his 
service  on  the  F(  JC  had  earned  him  an  enviable  re]  u  it  at  ion  as  an  honest 
and  competent  regulator  as  well  as  a  talented  lawyer.  Months  before 
his  term  was  due  to  expire  in  June  1904.  Commissioner  Ford  was  ap- 
proached by  a  number  of  law  firm-  as  well  as  other  interests  connected 
with  communicat  ions. 

The  National  Community  Television  Association,  a  cable  TV  trade 
group,  had  made  him  a  highly  at  t  ract  ive  offer  to  become  its  president ." 
At  the  age  of  64,  it  seemed  like  the  right  time  for  Ford  to  begin  a  legal 
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career  outside  the  commission  :  by  le.-r 

would  avoid  an  F< '( '  prohibition  nted  pracl 

F( '( !  for  2  years  by  any  comi 

tion  of  the  term.14  In  addition,  Ford  was  eligible  for  a  I 

era!  pen-ion  after  having  served  ovei 

agencies;  those  funds,  he  thought,  would  be  i 

ing  a  law  practice.  By  mid- April,  Conun  rFoi 

m  matters  pertaining  to  cable  television.  II«-  submitted  hi 

to  i  he  President. 

But  Ford  had  not  reckoned  \\  ll     Lyndon  < 
matter  to  sever  ties  with  the  Johnson  administration:        Ke 
O'Donnell  "often"  heard  the  President  remark,  "Nobody  leai   -  I. 
don  unless  L\  ndon  w  an1  -  him  to  g  "I  pub] 

on  his  family  broadcast  holdings  and  wit]       Pi   sidential  election  only 
moni  hs  away.  Preside  i lI  -  to     take  a  new  - 

tion  to  the   FCC.   [nstead,   Ford  would  ha  \K 

President's  request,  Walter  J  tative  0        1 1 

both  spoke  with  Ford  in  an  attempt  to  c  is  mind.17 

Broadcasting  reported  that   Ford  was  "under  intensifying  press 
from  influential  broadcasters,  from  pov.  Members  of  Con| 

and  from  the  White  House  to  stay  on."  '  Although  he  hs 
conversations  with  the  President,  I         tepubli  an  comi  er  re- 

called that  things  got  "pretty  tense"  for  a  period  of  time.  Finally.  Ford 
capitulated  and  withdrew  his  resignation.  On  May  12,  L964,  P 
Johnson  renominated  Ford  to  the  Ft '( ".  Ford  had  reasoned  that  John- 
son stood  a  better-than-excellent  chance  of  winning  in  November, 
that,  as  such,  he  could  leave  t  he  F(  !< '  a  fter  having  done  t  he  Pres 
a  favor  by  remaining  on  the  Commission  for  a  period  of  time.  At  a 
function  later  on,  President  Johnson  personally  thanked  Ford  for  his 
willingness  to  accept  reappointment.19  At  his  relatively  short  hearing 
on  June  17.  1964,  the  nominee  assured  the  Senate  panel  thai  b< 
tended  to  serve  the  ent  ire  term.1 

But  ir  is  doubtful  that  anyoi  e  expected  that  to  happen.   \ 
Lyndon  Joh]  son  secured  his  lands!  id         tory  in  November,  ( 
sioner  Ford  again  submitted  his  resignat  ion  which  was  ac  •  >ptcd  • 
out  question.  Before  leaving  the  FCC,  Ford  recommended  that 
White  House  seriously  consider  naming  an  i  ngineer  to  the  Con 
Even  though  such  expert  advice  was  available  from  the  staff,  I 

d  that  a  \ot ing  member  wit 
afforded  an  important  viewpoint  to  the  FCC's  delil  I     D 

cember31,  after  having  served  6  months  of  tern      i 

left  the  Commission  to  become  pr<  of  the  cal 

Even  though  such  expert  advice  was  availal  taff,  1 

in  the  Washington  law  firm  of  Pit       i    ,  Lo    *t,  Ford,  Hei 
Whit 

Ford's  resignation  could   not   have  bo<  the  W 

House.  1 1    ras  i  ertaii  ly  expected  by  ot ;  K 

of  Detroit.  King  had  served  in  a  i  I  nenl  to  the  Ft  I 

m  Broade 

[tl  r.rv'uw  wit  )i  Ford 

11.  "Johni 
i  •  •. 

M.iv  1s    1904 
'  •  Interview  •■••  II >   Ford 

F(  Hearine,  1  • 

-1  Interview    ■  Ith  Ford  ;  bl 


the  final  months  of  the  Eisenhower  administration;  bill  the  Demo- 
cratic Senate  had  not  acted,  Kennedy  appointed  Minow  and  King 
returned  to  his  posl  as  dean  of  the  Detroit  College  of  Law.  By  mid- 
November,  the  Republican  King  had  been  informed  that  Ford  was 
Leaving  and  thai  there  was  some  possibility  of  him  being  named  as  his 
suco  —  r,  K  hi:'  began  t<>  make  the  uecessary  contacts.  He  wrote  Oren 
Harris,  chairman  of  the  House  Enterstate  and  Foreign  Commerce 
Committee;  Harris  indicated  in  no!  very  enthusiastic  terms  that  he 
would  have  no  objection.22  King  contacted  Senator  Dirksen,  who  was 
downright  ambivalenl  on  the  possibility,  and  Sol  Taishoff  who  re- 
membered him  well. 

I  senhower's  patronage  adviser,  David  Kendall,  spoke  with  Com- 
oner  Ford  who  initially  objected  to  King  on  policy  grounds; 
more  than  once,  the  very  conservative  King  had  refused  to  supply 
an  important  vote  to  the  then  VW'  chairman.  However,  the  moving 
force  behind  King's  campaign  appeared  to  be  James  Quello,  then 
manager  of  WJB  in  Detroit.  Quello  pressed  King  to  contact  Dr. 
Stanton  of  CBS  to  sound  him  out  concerning  possible  support,  but 
the  self-effacing  King  declined  to  make  such  a  call.  Quello  then  made 
the  contact  on  King's  behalf.  King  was  later  advised  that  Stanton 
had  spoken  directly  with  the  President  on  this  possibility.23  President 
Johnson,  however,  was  absolutely  adamant  about  appointing  any 
person  who  had  previously  participated  in  a  vote  concerning  the 
Johnson  broadcast  interest.24  Until  reminded.  King  had  totally  for- 
gotten that,  in  1960,  he  had  joined  with  his  fellow  commissioners  in 
unanimously  blocking  an  attempt  by  a  competing  station  to  break 
into  the  exclusive  domain  of  the  LBJ  Co.  Kino-  recalled  that  the  vote 
occurred  just  before  the  election,  and  that  everyone  was  well  aware 
of  who  was  involved  in  that  particular  matter.  It  was  the  only  instance 
that  King  had  voted  on  a  matter  concerning  those  holdings  in  the  8 
months  he  had  served  on  the  FCC.  But  it  was  enough  to  cancel  all 
considerat  ion  of  King  for  this  Republican  vacancy.-5 

President  Johnson  was  determined  to  avoid  even  the  appearance  of 
impropriety  in  his  dealings  with  the  FCC  The  President  was  also 
equally  sensitive  about  his  reputation,  gained  from  many  years  in 
the  Congress,  as  a  wheeler-dealer  on  political  matters.  Once  Walter 
Jenkins  left  the  stall',  it  was  probably  this  motivation  which  led  the 
President  to  turn  over  the  recruitment  process  of  hijrh-level  Govern- 
ment appoint  men!-  to  John  Macy.  It  was  a  sharp  break  with  tradition: 
Macy  had  been  with  the  U.S.  Civil  Service  Commission  almost  con- 
tinually since  l!*.^.  lie  had  first  served  as  executive  director  (1953- 
and  then  President  Kennedy  had  appointed  him  chairman  of  that 
Commission  in  1961.  Macy's  selection  for  this  important  task  gave 
the  appearance  that  the  President  would  emphasize  meritorious,  not 
polit  ical,  considerat  ions  in  his  appointments.  Of  course.  Lyndon  John- 
son remained  at  the  center  of  the  patronage  process  wherever  it  was 
fechnically  located.  Findings  replacement  for  Ford  was  among  Macy's 
first   assignments. 


"King  to   IT;irrK   Nov.   i>::.   1964;   Harris   to   Kin-.  Doc.   2.   1964,   Oren   Harris  Papers, 
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For  tiic  Ford  vacancj .  a  Republican  •>•  1 1  I 

knew  thai  it  had  I  e  to  the  £ 

leadership  in  Congress  without  being  a  strict  partisan.  A  i 
discussions  o  xsurred 
sitivity  which  it  involved.  Macy,  \\  I 
dent's  political  \  ulnerabilitj  I        I 

pared  numerous  lists  of  possible  appoints 

prominently  involved  in  ed  but, 

for  various  reasons,  ptable.  M 

sion  that  President  Johnson 

self,  and  doubts  whether  any  of  the  i  i  by  hin 

vacancy  were  given  seri<  i  derat  ion. 

Meanwhile,  the  FCC  continued  to  function  v  amalgam  of 

Truman-Eisenhowe]   K     nedj    components.    Pi   -    ■■        K     nedy   had 
clearly  dented,  but   not   transformed  the  Commission  which  he 
inherited    from    Eisenhower.    Yet    divid  I  omn 

existed  in  1964-65     along  liberal -model  servative  lines     - 

a  very  useful  exercise.  One  thing  was  certain:  there  were  no  con 
sinners  who  were  radicals,  either  to  the  left  or  to  the  right.  Politically, 
all  of  the  FCC  members  were  located  in  varying  shades  of  the  < 
of  the  political  spectrum.  A  more  realistic  point  of  division  coul 
made  between  those  commissioners  who  were   willing  to  t 
FCC's  jurisdiction  to  it-  legal  limits,  and  those  who  favored  a 
cautions  interpretation  of  congressional  enactments.   In   that    a 
President  Kennedy  had  left  his  mark  with  two  commissioners  who 
were  clearly  of  an  activist  frame  of  mind  in  the  tradition  of  Newton 
Minow.  E.  William  Henry,  still  young  in  his  mid-thirties,  rema 
the  chairman  despite  persistent  rumors     generated  largely  by  the 
dustry — that  President  Johnson  would  have  preferred  him  elsewhere. 
Henry  insisted  that  the  F(  JC  did  have  a  legal  responsibility  to 
proOTaming  and  more  closely  regulate  overcon 

Chairman  Henry  could  regularly  count  on  the  support  of 
Kennedy-appointee,  Kenneth  Cox,  who  was  considered  the  ('<»i 
sion's  toughest  regulator.  The  remaining  four  commissioners 
as  enthusiastic  about  an  activist  role  for  the  Ft  <  .    »ut  evei    I 
pended  upon  the  particular  issue.  For  instance,  Robert  Bartl< 
had  been  initially  selected  by  Truman,  then  reappointed  !•;    I 
hower — generally  was  conservative:  "My  pen 
regulation  the  better.  1  don't  think  the  Government  should  attem] 
spoon- feed  or  lead.  The  »ry  agencies  were  broug    I 

correct  abuses.  We  should  wait  f<  of  abuses,     B  I  Bartley, 

the  issue  of  media  concentration,  toot  das 

a  populist  position:  he  c<  red  a  full  inquii 

posed  mergers  and  acquisitions.  A-  such,  I 
joined  with  I  [enry  and  ( Jos  in  -  i!  relat 

commercialization.  While  Lyndon  J< 
Ford,  that  proposal  was  deadlocked  on  a  3  3  vote. 

The  t  hree  "no"  \  otes  were  i 
initially  selected  by  a  diffi    ■     '    I '  I  I 

ing  since  his  first  appointment  b \    1  .-.-.. 

mannered,  hard  working  but    cautious  h  who   v 
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much  concerned  about  the  integrity  of  the  agency.  Roberi  E.  Lee.  ap- 
pointed and  reappointed  by  Eisenhower,  was  the  only  remaining  F( f( ' 
member  initially  selected  by  a  Republican  President  Lee,  for  year-. 
had  been  a  si  rone  advocate  of  the  aevelopment  of  the  UHF  spectrum 
as  well  as  educational  television:  generally,  however,  Lee  was  classed 
as  a  aonactivist.  Finally,  there  was  the  third  Kennedy  commissioner, 
I  Loevinger,  whose  lawyer's  mind  and  fiercely  held  opinions  made 
him  perhaps  the  most  mercurial  of  all  the  members.  Much,  but  not 
all  of  the  time.  Loevinger  sounded  pro-industry  in  his  well-reasoned 
s  brutally  harsh  disagreements  with  the  more  activist 
elements  of  the  Commission.  Commissioner  Loevinger  certainly  had 
rery  strong  feelings  that  the  first  amendment  guaranteed  broadcast- 

3  an  absolute  right  to  control  programing  content. 

Tt  was  true  that  the  commission  which  was  awaiting  Johnson's  first 
nominee  was  bitterly  split  on  a  number  of  issues,  but  the  split  was 
1  in  philosophy  and  personality,  not  partisanship.  Technically, 
the  ( 'ommission  Johnson  inherited  in  1965  had  four  Democrats  and  two 
Republicans;  that  fact,  however,  is  misleading.  Hyde  was  a  Repub- 
lican only  in  the  most  nominal  sense;  Bartley  and  Lee  were  quickly 
becoming  career  commissioners,  and  shedding  their  partisan  identifi- 
cations. Neither  Cox  nor  Loevinger  had  ever  really  been  active  in 
Democratic  politics  to  any  considerable  extent.  Essentially,  Chairman 
Henry  was  the  only  commissioner  who  retained  strong,  identifiable 
partisan  ties — in  his  case,  with  the  liberal  wing  of  the  Democratic 
Party.  Therefore,  the  partisan  identification  of  the  new  commis- 
sioner was  hardly  consequential-  compared  to  his  or  her  feeling  on 
regulation.  Due  to  the  composition  of  the  FCC.  there  was  more  than 
ordinary  interest  in  which  faction  Lyndon  Johnson  would  choose  to 
support  when  he  named  a  replacement  for  Ford.  "Weeks  and  then 
months  passed  without  word  from  the  White  House. 

By  the  time  of  the  National  Association  of  Broadcasters  conven- 
tion in  March  1965,  close  attention  was  paid  to  statements  made  by 
various  administration  representatives.  Vice  President  Hubert 
Humphrey,  in  a  "most  sympathetic"  speech,  declared  that  the  role  of 
Government  was  to  regulate  not  ''dominate"  or  "dictate."  Humphrey 
pledged  his  devotion  and  that  of  the  President  to  the  principles  of 
free  speech.  Even  though  much  of  Humphrey's  speech  was  ad  lib. 
Broadcasting  immediately  leaped  to  conclude  that  it  was  a  clear  sign 
that  the  new  administration  was  turning  away  from  the  Minow-Henry 
course  of  the  previous  several  years.  Stark  contrasts  were  drawn  be- 
t  ween  Humphrey's  remarks  and  the  speech  made  by  Chairman  Henry 
24  hour-  later.  Henry  continued  to  emphasize  that  the  FCC  had  a 
responsibility  "to  make  room  in  television  for  as  many  diverse  ideas 
as  possible."  Broadcasting  was  convinced  that  the  Humphrey-Henry 
statements  "basically  conflicted."  The  convention  delegates  also  viewed 
a  "lively  debate"  between  Henry  and  Cox  and  their  antagonist,  Loe- 
vinger.2" dust  after  the  1.200  registrants  to  the  NAB  convention  left 
Washington,  an  announcement  was  made  from  the  White  House  which 
seemed  to  reinforce  the  notion  that  the  White  House  was  at  least  not 
going  to  reinforce  Chairman  Henry  in  his  policies. 

Aside  from  an  occasional  thought  and  a  casual  review  of  the  lists 
submitted  by  Macy.  President  Johnson  does  not  appear  to  have  done 
-s  Broadcasting,  Mar.  2;».  1965,  p.  :;.-,. 


very  much  about  the  F( '< '  vacancy  during  the  fii  -i  3  tnoi 
Then  one  day,  while  the  \.\i;  delegates  were  BtiU  in  town,  he  i 
the  subject  with  Henrj  Cabot  Lodge,  a  trusted  adviser  * 
serving  as  Ambassador  to  Vietnam.  Broaching  this  subject  with  Lodge 
suggested  thai  Johnson  was  looking  for  a  Listinguished 

son  as  his  first  nomine.'  to  this  particular  <  •  ■      Lfter  a  mo- 

ment's reflection,   Lodge  suggested  thai   John-  ider  naming 

James  J.  Wadsworth.29  Perhaps,  Lodge      ■;■   also  have  recalled  for 
the  President   thai    Wadsworth   had  served  throughout   the    E 
hower  administration  as  Deputy    \      assador  to  the  United  Nations 
before  replacing  Lodge  as  permanent  Embassador  in  L9< 

It  is  almost  certain— due  to  Johnson's  remarkable  memory  for 
genealogical  facts— that  Lodge  did  not  have  to  remind  the  President 
that  Senator  Stuart  Symington,  Democrat,  of  Missouri,  was  mai 
to  Wadsworth's  sister.  Wadsworth  must  have  struck  Johnson  as  the 
perfect  nominee,  lie  placed  an  "emergency"  call  to  John  Macy 
indicated  that  lie  wanted  an  immediate  check  done  on  Wadsworth. 
Mary  remembered  that  Johnson  did  not  even  recall  Wadsworth's 
name,  but  instead  identified  him  by  the  position  he  held  under  Presi- 
dent Eisenhower.'0  From  there,  events  moved  very  quickly. 

It  was  probably  that  same  evening  that  Lodge  called  Wadsworth, 
and  stunned  him  witli  the  ne\\s  that  Presidi  nt  Johnson  wanted  to 
appoint  him  to  the  FCC.  Lodire  relayed  a  message  from  the  President 
to  Wadsworth:  "Tell  Jerry  to  keep  his  hat  on  things  are  Lro'uiLr  to 
move  mighty  fast."  The  next  day,  March  -Jo.  his  brother-in-law,  S 
ator  Symington,  called  and  asked  him  if  he  would  drop  by  the  office. 
When  Wadsworth  came  by  the  Senator*-  office,  Symington  explained 
that  Johnson  had  contacted  him  ami  asked  him  to  "-clT  Wadsworth 
on  the  appointment.  After  a  short  talk,  Wadswort  h  indicated  to  Sym- 
ington that  he  would  accept.  '  Johnson  had  clearly  indicated  that  his 
selection  of  Wadsworth  was  also  meant  as  a  recognition  of  Symington. 
The  next  call  came  from  Macy  who  formally  notified  Wadswortn  of 
his  selection.32  Within  3  hours,  the  appointment  of  Ambassador  Wads- 
worth to  the  FCC )  was  announce.  1  to  the  complete  surprise  of  everyone, 
even  including  the  nominee  himself.  A.S  Wadsworth  later  recalled,  *T 
had  difficulty  'keeping  my  hat  on'";  the  nominee  was  certainly  in  a 
position  to  observe  that  LBJ  was  "inclined  t<>  yield  t<»  im] 
occasion."  Ba  And,  President  Johnson  did  take  a  certain  di 
sonal  satisfaction  in  the  sun  leed,  not 

much  more  than  %2  \  hours  had  elapsed  from  1 1  T  the  iuit  ial 

gestion  by  Lodge  to  the  public  announcement.  <  >nly  I  minimal 

FBI  background  investigation  could  have  been  conducted  di 
limited  time  available. 

When  Macy  called  Wadsworth,  the  former   \ 
quite  candid  about  his  complete  lack  i 

In  this  instance,  nothing  could  ha  ! 

Johnson's  point  of  view.  Moreover,  Wadsworth  had  \  ial  qual- 

ifications which   tit   John  well.   |j 
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t } io  59-year-old  Wadsworth  was  a  blueblood  Republican:  his  father 
had  represented  New  Fork  in  both  the  House  and  Senate;  bis  grand- 
father, John  Hay.  was  Lincoln's  private  secretary  and  Later  Secretary 
of  Siah-.  In  keeping  with  that  tradition,  Wadsworth  had  attended 
St.  Mark's  Preparatory  School  before  receiving  his  bachelor's  degree 
from  Tale  in  L927;  1hj  also  held  several  honorary  degrees.  Family 
connect  ions  had  nio\  cd  him  along  in  his  career. 

From  L931  to  L941,  Wadsworth  Berved  in  the  New  York  State 
Legislature.  Rejected  for  active  service  due  to  a  leg  injury.  Wads- 
worth was  an  executive  in  a  defense  plant.  After  the  war,  he  served 
in  several  Federal  agencies  in  Washington  before  being  named  to  a 
top-level  position  in  the  Civil  Defense  Administration;  in  that  posi- 
tion. Drew  Pearson  dismissed  him  as  an  "amiable  socialite"  who  had 
been  appointed  largely  through  the  efforts  of  Stuart  Symington.  " 
With  the  election  of  Eisenhower,  Wadsworth  became  Deputy  Am- 
bassador to  the  United  Nations.  When  Lodge  resigned  to  run  for  Vice 
President,  Eisenhower  promoted  him  to  the  post  of  permanent  Am- 
bassador. As  part  of  his  U.N.  service,  Lodge  had  attended  various 
international  conferences,  and  had  headed  the  XLS.  delegation  to  the 
nuclear  tesl  ban  conference  at  Geneva.  In  recognition  of  this  and  other 
service,  Wadsworth  was  a  recipient  of  the  Eleanor  Roosevelt  Peace 
Award  in  1963. 

Since  1961,  Wadsworth  had  remained  active  in  various  activities 
on  Internationa]  affairs  and  disarmament;  he  was  a  writer,  lecturer, 
and  amateur  painter.87  But  to  Lyndon  Johnson,  James  Wadsworth 
was  b  man  of  impeccable  credentials  who  would  add  luster  to  the 
FCC,  while  avoiding  any  immediate  controversy  for  the  President. 
Wadsworth  was  a  distinguished  but  nonactivist  Republican  with  fam- 
ily connections  to  a  leading  Democratic  Senator.  Wadsworth — who 
yearned  "to  get  back  into  [the]  harness''  of  Government  service — was 
also  willing  to  serve.88 

NO  one  said  anything  to  Wadsworth  which  indicated  that  his  selec- 
tion was  meanl  to  be  a  reinforcement  of  the  anti-Henry  faction  on 
the  FCC.89  But.  Broadcasting  almost  gleefully  reported  that  Wads- 
worth was  described  by  friends  as:  a  "Republican  moderate"  with  "no 
desire  to  reform  the  world";  "friendly,  easy  to  deal  with,  fluent  and 
efficient  in  negotiations";  a  man  who  "generally  tries  to  work  out 
solutions  to  problems  satisfactory  to  all  concerned — he's  not  a  fanatic." 
In  an  interview  with  that  magazine.  Wadsworth  naturally  declined 
to  present  any  views  on  substantive  questions.  He  did,  however,  won- 
der "why  they  have  to  have  so  many  commercials''  on  television,  but 
he  quickly  added  that  he  had  "no  preconceived  notions  about  trying 
to  make  it  better."  "' 

It  was  certainly  true  that  Wadsworth  was  well-connected.  The 
statement  of  his  assets  which  he  submitted  to  the  Senate  Commerce 
Committee  showed  holdings  in  such  corporations  as  the  St.  Regis 
Paper  Co..  Griggs  Oil  Reserves,  Detroit  Edison.  Transcontinental 
Pipeline,  Standard  Oil  of  New  Jersey,  General  Mills,  Owens  Illinois 
Glass  and   SO  on.41   Prior  to  his  hearing.  Wadsworth  would  dispose 

••'•  Drew  Pearson,  Washington  Post,  Oct.  10,  1950,  p.  7B. 
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of  stocks  in  those  companies  which  lu-M  industrial  licensee  froi 
I'( !( I,  even  though  he  was  nol  required  to  do  so  by  the  Justice  De] 
ment.1- 

Ju  short,  parts  of  the  broadcasting  industry  appeared  delighted 
at  the  selection  of  someone  with  Wad-  background 

sonality.  Jus1   how  he  would   eote,  of  course,   was  another  matter 
altogether. 

And  there  were  several  pending  matters  where  Wadsworth'a  vote 
could  prove  critical.  This  fact    led  to  an  unusually  high  d  j 
senatorial  suggestion  concerning  the  way  in  which  he  might  exi 
that  vote  once  confirmed.  At  his  hearing,  <  lhairman  Magnuson  alluded 
to  those  "highly  controversial"  issues,  and  then  he  pointedly  a 
the  nominee  : 

Now.  in  any  particular  case,  it'  you  are  confirmed,  you  will  come  to  the  « 
mission  without   the  benefit  of  ;i  background  of  the  loi  \  I  ire  In  boi 

those  cases.  And  the  question  I  want  to  ask  you  Is  If  you  fee]  thai  you  havi 
had  sufficient  exposure  to  the  controversy  on  both  sides  of  it  by  virtue  of  th< 
that  you  will  be  new  on  the  commission,  would  you  feel  free  to  abstain 
voting  in  that  particular  case? 

Nominee  Wadsworth  assured  Chairman  Magnuson  that  he  would  "in- 
sist" that  he  be  "allowed  to  retain  such  a  freedom"  to  abstain  in  that 
situation.  The  matter  did  nol  resl  there.  A  few  minutes  Later,  S 
Hartke  reminded  the  nominee  that  he  could  always  ask  the  Commis- 
sion for  an  extension  of  time  in  order  to  familiarize  himself  with  any 
particular  issue.  The  Senator  from  Indiana  continued  his  lecture: 

So  you  just  do  aoi  take  the  easy  road  of  abstention  rather  than  the  more  diffi- 
cult read  of  information.  And,  after  all,  you  are  a  member  of  the  <  Jonimi  ?s         N 
only  in  the  case  of  a  deadlock,  but  oven  If  all  the  other  Commissioners  ultimately 
decided  the  same  way  yon  did,  that  \  Is  a  part  of  the  Oomm 

vote,  and  I  think  it  Is  important  that  you  trj  to  pa  not  In  a  fera 

decisions  but  as  many  decisions  as  you  can  at  the  earliest  possible  momeo 
want  full  Commission,  doI  just  partial  Commission,  participation. 

In  response  to  that  statement,  the  nominee  replied,  "Right."  :    What 
he  meant,  as  he  later  explained,  was  thai  he  would  vote  as  soon 
felt  ready  to  vote.44  All  in  all,  it  was  a  highly  unusual  discussion  fora 
Senate  hearing:  one  Senator  almosl  instructing  the  nominee  to 
his  time  and  not    vote  on  matter-  with  which  he  was  unfamiliar,  and 
another  almost  insisting  thai  he  vote  as  soon  as  possible.  All  th 
tain  from  thiscurious  interchange  is  thai  Wadsworth's  vote  was  poten- 
tially very  important,  and  no  one  could  predict  what  he  would  do  with 
it.  Wadsworth  was  also  intensely  questioned  ;it  his  bearing  concern- 
ing substantive  issues,  bul  he  repeatedly  indicated  his  lack  of  knowl- 
edge. In  a  very  diplomatically  phrased  statement,  the  aominee  did 
divulge  the  fact  that     "in  the  broadest  terms"  vored  "] 

lation"  and  "self-policing"  by  the  industry/    I       J         on  broadcast- 
ing holdings  aside,  this  could  have  been  a  potentially  controvei 
nomination  due  to  the  composition  of  the  Commission  and  the  is 
it  then  facial.  President  Jonnson  had  taken  his  time  and  scored 
politically  on  the  Wadsworth  se]  ontrovei 

the  nominee  was  confirmed  without  objection  bj         3     ate. 
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Just  a  few  week-  after  Wadsworth  took  his  scat,  the  term  of  Com- 
missioner Robert  Bartley  expired  in  June  1965.  His  uncle,  Speaker 
Sam  Rayburn,  was  responsible  for  both  the  commissioner's  initial  selec- 
tion and  his  reappointment  by  Eisenhower  in  1958.  A  native  of  La- 

(Inuia.Tex..  Bartley  had  known  Lyndon  Johnson  personally  for  years, 
and  even  though  Rayburn  was  dead — it  was  assumed  that  the  Presi- 
dent would  grant  Bartley  a  third  7-year  term  rather  than  create  a 
vacancy  which  he  would  have  to  fill.  As  Broadcasting  had  observed 

month-  earlier:  "A-  long  as  the  Johnson  family  owns  stations  subject 
to  FCC  licensing,  it  is  generally  thought  that  Mr.  Johnson  won't  be 
disposed  to  molest  the  status  quo  at  the  Commission,  except  to  fill 
vacancies.'9  '"  The  56-year-old  nonlawyer  was  assuredly  interested  in 

reappointment,  hut  his  term  expired  without  any  word  from  the 
White  lion 

B;  August,  it  was  known  that  Bartley's  renomination  papers  had 
been  awaiting  the  President's  signature  for  weeks.  It  was  also  known 
that  several  broadcasting  representatives  had  expressed  misgivings 
about  Bartley  due  to  "his  almost  automatic  opposition  to  the  acquisi- 
tion of  additional  broadcast  properties  by  large  group  owners."  Re- 
portedly, the  FBI  in  its  background  check  was  asking  rather  "un- 
routane"  questions  of  how^  Bartley  was  regarded  by  licensees.47  How- 
ever, tin  re  were  no  other  candidates  for  the  position,  and  Macy  was 
unable  to  recall  any  specific  Lndical  ion  of  a  negative  attitude  to  Bartley 
by  President  Johnson.48  "What  was  going  on?  Bartley  began  to  be- 
come a  little  concerned  even  though,  it  was  said,  he  had  informal  as- 
surances  from  persons  close  to  the  President  that  he  would  be 
renominated.49 

Then,  very  suddenly  on  August  19,  1965 — 7  weeks  after  his 
term  expired — presidential  news  secretary  Bill  Movers  announced  the 
t's  intention  to  renominate  Bartley  to  a  third  term;  the 
nomination  papers  would  go  up  to  the  Hill  later.  The  date  was  im- 
portant :  That  morning,  the  Gemini  5  space  flight  was  launched  and 
monopolized  the  headlines.50  Had  Lyndon  Johnson  just  been  waiting 
for  the  right  time  to  make  the  announcement  \  Was  the  President  sen- 
sitive about  naming  a  commissioner,  even  one  who  had  served  for  13 
years,  just  because  they  were  closely  identified?  Did  the  President 
have  second  thoughts?  Was  Bartley  controversial  due  to  his  positions 
<»n  media  concentration?  Or,  had  the  President  been  quietly  waiting 
to  see  what  he  could  get  politically  in  exchange  for  the  renomination? 
It  is  impossible  to  say.  But  the  fact  remains  that  Johnson  again  waited, 
apparently  without  considering  any  other  person  for  the  seat,  when — 
in  many  people-.'  opinion-  he  could  have  simply  announced  the  selec- 
t  ion  weeks  earlier  without  any  controversy. 

(»  tmoi      ■  d.  there  was  no  controversy  over  the  selection:  a 

prom  held,  which  was  not  marked  by  any  substantive 

questioning  until  Senator  Magnuson  appeared  and  discussed  TTHF 
and  educational  television  with  the  nominee.  Shortly  thereafter,  Part- 
ley  was  confirmed  unanimously. 

At  the  time  Bartley  was  reappointed,  Broadcasting  once  acrain  ran 
one  of  its  "reports  persist"  note-  to  the  effect  that  the  administration 

•tin-.  Nov.  9    1  '• 
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would  like  to  see  I  [enry  quit  ;  i  hat   w  as 

magazine's  editors,  if  not  the  Preside]        I     3  probably  true,  a    II 

suspected,  that  Johnson  would  have  p  I  someone  a    FCC  ( 

man  whose  views  were  more  compatible  with 

ship  was  probably  little  more  than  a  marriage  of  with 

neither  participant   feeling  very  comfortable  with  it. 

But   if  Johnson  exercised   his   Presidential    powers   and    repla 
Henry,  there  would  inevitably  b<  that   he  was  interfering 

with  the  agencj    in  some  way  to  ben  fit    his  own   private   inti 
Henry  was  neither  a  sufficient  threat  nor  enough  of  a  bo  r  to 

warrant  the  political  risk  inherent  in  his  removal.  Oi  and. 

Johnson  was  not  going  to  intentionally  do  anything  to  assist   II 
either.  Unlike  Kennedy  who  consistent  ly  reinfor  «d  nlinow,  Johns 
appointment  decisions  were  probably  Intended  to  have  feet  ot 

undermining    Henry,    or    at    least    depriving    him    of    a    working 
majority  for  his  activist  policies.  ( !ertain  been  an 

matter  to  have1  elevated  Loevinger  to  the  Federal  judgeship  he 
long  coveted.  President  Johnson,  who  never  seriously  sought  ll< 
advice  on  these  matters,  also  most  certainly  viewed  Wadsworth 
potentially  soft-line  regulatoi 

If  he  did,  Commissioner  Wadsworth  soon  demonstrated  that  John- 
son was  wrong.  On  more  than  one  occasion,  including  important  pro- 
posals on  overcommercialization,  Wadsworth  provided  Henry  with  a 
much-needed  fourth  vote:  after  a  few  months.  Broadcasting  was 
characterizing  the  moderate  Wadsworth  as  the  "swing  vote  foi 
hard  line."  M  As  it  t  urned  out .  t  lie  Wadswort  h  select  ion  pleased  I  [enry 
and  worked  to  his  inter*  si , 

But  by  I  he  beginning  of  L966,  ( Chairman  1  Eenry  w  as  clearly  mellow  - 
ing;  more  and  more,  political  necessity  forced  him  into  the  position 
of  conciliator  between  the  Commission's  warring  faction.-.  Compro- 
mise and  drudgery  were  fast  replacing  the  excitement  of  earlier  days, 
and  the  more  than  3  years  remaining  of  his  term  seemed  to  be  a  very 
longtime  indeed. 

1  [enry  v.  as  also  ready  to  enlarge  his  income  and  knew  that  atl  ract  ive 
offers  with  Washington  law  firms  could  probably  be  secured.  In 
February  L966,  Henry  went  to  the  White  House  and  told  Bill  Movers 
that  he  would  leave  the  F( '( !  within  90  daj  s  so  t  hat  he  could  ret  urn  to 
Tennessee  to  assist  in  the  gubernatorial  campaign  of  an  old  fi  iend  and 
law  school  roommate,  John  Hooker.  IVIoyers,  who  unsuccessfully  at- 
tempted to  have  Henry  reconsider,  Mated  that  he  had  only  recently 
discussed  the  possibilit  v  of  another  posit  ion  for  I  [enry  w 
ident.  According  to  Henry.  Movers  recalled  that  John  I  dis- 

agreed with  the  suggestion  saying  that  Henry  wasfinewl 
There  ap]  *  ars  to  be  no  basis  to  the  n  at  Johnson  subtly  forced 

the  1  from  1  he  FCC,  thai 

Hooker's  opponent  in  the  upcoming  primary  was  Buford  Ellington,  an 
old  b  -c  friend  of  the  P  t's.  But  J         to 

vinced  tl       H  ^nation  irely  voluntary,  and  that  the 

President  held  him  in  highn  Further,  it  is  cleai  was 
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involved  in  the  process  which  would  insure  an  orderly  transition 
in  the  chairmanship;  his  departure  was  neither  sudden  uor  abrupt. 

Three  years  earlier,  Broadcasting  had  announced  thai  Minow  was 
leaving  the  F(  !C  chairmanship  months  before  he  actually  did;  no  such 
advance  notice  occurred  as  far  as  Henry's  departure.  The  secret  was 
kepi  for  several  months  after  the  final  decision  was  reached.  Mean- 
while. I  Icni\  conl  Limed  on  as  chairman  just  as  everyone  expected  him 
to  ^\^.  I  [e  v,  as  more  not  iceably  relaxed  :  in  early  March,  he  appeared  a1 
a  charity  ball  dressed  as  Batman,  much  to  the  astonishment  of  FCC 
watchers,  A  month  later,  the  word  finally  got  out  and  Broadcast- 
ing, with  some  satisfaction,  announced,  "Out  of  the  Blue:  Henry 
."'  Henry  reacted  with  some  levity  to  the  speculation  concerning 
his  departure.  In  answer  to  his  colleagues'  questioning,  Henry  re- 
portedly paid  reference  to  a  frequent  and  formidable  adversary  of  his : 
"Why  should  I  quit  now?  With  Loevinger  in  Geneva,  I've  never  had 
more  fun."  "  However,  the  advance  press  report  caused  little  amuse- 
ment at  the  White  House.  Lyndon  Johnson  intensely  disliked  advance 
publicity  on  appointments;  the  President  loved  surprise,  and  more 
than  one  aspirant's  chances  were  doomed  due  to  premature  publicity. 
Ajs  Broadcasting  reminded  its  readers,  it  was  "hazardous''  to  spec- 
ulate on  Johnson  .-elections.60 

In  i  his  instance,  more  was  at  stake  than  the  dedicate  and  difficult  task 
of  selecting  the  first  Johnson  chairman  of  the  FCC.  Commissioner 
I  I  [yde's  term  was  due  to  expire  in  June.  Although  it  was  thought 
that  the  66-year-old  Republican  would  accept  reappointment,  the 
President  could  conceivably  name  both  a  chairman  from  outside  the 
agency  and  a  new  member  as  well.  At  long  last,  the  President  had  the 
opportunity  to  put  a  clear  LBJ  mark  on  the  commission  which  Ken- 
nedy had  inherited  from  Eisenhower.  However,  it  was  a  good  bet  that 
Johnson  would  not  force  Hyde  into  retirement:  as  the  senior  member 
of  tm>  V('(\  Hyde  had  been  a  commissioner  for  20  years  and  had 
served  continually  with  the  agency  since  1928.  In  early  March  (coin- 
cidental with  Henry's  notification  to  the  White  House),  an  FBI 
investigation  on  ]\\i]\>  had  been  completed.61  In  late  April,  when  it 
was  apparent  that  Johnson  would  not  have  a  successor  readv  for  the 
chairmanship,  Henry  spoke  with  Hyde  concerning  the  possibility  of 
him  becoming  acting  chairman  until  the  President  reached  a  decision. 

Hyde,  who  had  served  as  Chairman  from  1953-1954,  had  also  been 
an  acting  Chairman  in  the  past.  Henry  assured  Hyde  that  he  would 
secure  the  <  onsent  of  the  other  members  of  the  Commission,  and  that 
tli.'  White  House  was  fully  in  accord  with  this  temporary  course  of 
action.'-  Other  than  that.  Chairman  Henry  was  not  involved  in  any 
meaningful  fashion  in  the  selection  of  his  successor.03  On  May  1,  1966, 
Henry  left  the  FCC  to  ass ;^t  in  the  campaign  of  John  Hooker  for 
Governor  of  Ten  Shortly  after  the  election,  Henry  became  a 

partner  with  the  Washington  law  firm  of  Arnold  &  Porter,  where  he 
I  approximately  1  year;  in  1968,  he  left  the  practice  of  law  to 
heroin.'  chief  executive  officer  of  Management  Television  Systems,  Inc., 
a  Xew  York  firm  engaged  in  the  production  and  distribution  of  closed 

-  Broadcasting,  Mar.  1  ».  1966,  p  34 
>adcastlng.  Apr.  11,  l  966,  p.  ::.". 
■>  Interview  frith  fcfacy  ;  Broadcasting,  Apr.  IS,  1966.  p  84 
*  Broadcasting,  Mar.  21,  1966,  p.  B 
n2  Interview  with  Hyde 
*»  Interview  with  Henry. 


253 

circuit  telecasts.  By  late  L972,  Henry  once  again  returned  to  the  ] 
bice  of  law  as  a  partner  in  the  Washington  firm  of  ( rinsburg,  Felonian 
and  Bress;  today,  roughly  50  percent  of  Henry's  practice  is  communi- 
cations oriented.  Former  Chairman  1  lenry  also  maim 
political  interest  after  leaving  the  agency;  lie  was  involved  in  cam- 
paigns for  Robert  Kennedy,  John  Lindsa}  and  othei 

With  Henry's  departure,  Hyde  temporarilj  assumed  the  chairman- 
ship; almost  immediately,  rumors  began  to  circulate  that  President 
Jolmson  would  change  Hyde's  status  Prom  acting  to  permanent  Chair- 
man.65 Such  speculat  ion,  however,  seemed  incredulous :  Would  a  Dem- 
ocratic President  select  a  Republican,  even  one  so  nominal  as  Hyde, 
for  the  chairmanship  of  an  important  agency  1  I  here  were,  after  all, 
three  loyal   Democratic  Commissioners   who  were  available   foi 

appointment.  For  instance  Dei xatic  Commissioner  Robert  Bartley 

was  available  and  interested  in  the  chairmanship.  However,  as  some- 
one close  to  the  President  at  this  time  has  recalled: 

I  do  not  think  Mr.  Johnson  seriously  considered  naming  Mr.  Bartley.  I  believe 
his  reasons  were  thai  Mr.  Bartley  was  too  Identifiable  with  the  Democratic  party 
and  Democratic  policies,  and  bad  too  many  personal  ties  to  Mr.  Johnson.  The 
President  asked  me  to  explain  to  Mr.  Bartley  thai  be  could  not  appoint  him, 
which  I  did  *  *  *  Mr.  Bartley  took  the  President's  decision  well  and  told  me 
that  he  understood  completely  *  *  *.°* 

In  the  opinion  of  John  Macy  and  others,  Lyndon  Johnson  never 
ously  contemplated  any  one  other  than  Rose]  I  [yde  for  the  chairman- 
ship in  L966.67  President  Johnson  did  consult  with  Dr.  Prank  Stanton 
of  ( T>S.  who  supported  I  [yde  since  he  was  "1  horoughly  knowledgeable 
about  FCC  matte!-,  wise,  judicious,  and  of  the  highest  character."' 
Hyde,  a  man  well  into  his  -  who  had  worked  in  communications 

regulation  Tor  nearly  torn-  decade-,  had  lost  much  of  his  partisan 
identity.  As  one  LIU  adviser  put  it,  the  President  "was  very  desirous 
of  making  a  nonpolitical  appointment  of  a  man  with  experience  and 
without  political  ties  to  either  party  :  it  was  a  difficult  appoint- 

ment for  him  because  of  .Mrs.  Johnson's  ownership  of  a  radio  and 
television  stat  ion." 

Some  time  in  Maw  A.cting  Chairman  Hyde  was  summoned  to  the 
White  House  to  confer  with  the  President.  Hyde,  who  noticed  the 
large  file  on  him  on  the  President's  desk,  was  not  terribly  surprised 
when  Johnson  asked  it"  he  was  interested  in  reappointment.  But  when 
the  President  stated  that  ii  was  his  intention  to  confirm  the  action  of 
Hyde's  colleagues  in  electing  him  temporary  Chairman,  Hyde  was 
stunned. 

Hyde  was  concerned  about  the  reaction  of  the  I  democrat  ic  Commis- 
sioners, but  Johnson  simply  said  that  he  would  take  care  of  that. 
At  that  point,  and  with  the  understanding  that  he  had  not  so 
the  position,  Rose]  Hyde  accepted.  Lyndon  Johnson  then  inquired 
whether  Ilvde  would  be  willing  to  accept  the  remaining  3  years  of 
Henry's  term,  which  would  end  about  the  time  that  Hyde  reached  the 
mandatory  retirement  age.  Hyde  responded  made  little  differ- 

ence to  him:  in   fact,  it   was  an  advantage  since  he  would  not   be 
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restricted  as  far  as  future  practice  before  the  FCC  when  he  retired  at 
.  Within  minutes,  it  had  all  been  settled.  The  remainder  of  the 
half-hour  audience  was  devoted  to  a  lecture  from  the  President  to  his 
aew  Chairman.  1 1'  there  was  any  doubt  concerning  the  reasons  for  this 
selection,  Johnson  en^ed  them  in  very  direct  language.  Hyde  recalled 
that  the  President  instructed  him  with  comment-  such  as:  "maintain  a 
steady,  firm  hand" :  "no  harassment  n :  "don'1  be  a  public  scold  •  •  :::  no 
publicity."  Yet,  Hyde  remembered  the  President  also  indicated 
that  he  did  not  intend  those  remarks  to  mean  that  the  Commission 
should  fail  to  take  action  promptly  and  firmly  to  deal  with  issues 
generated  by  a  rapidly  developing  and  expanding  communications 
technolo£ 

As  far  as  the  chairman-hip.  Lyndon  Johnson  wanted  no  new.  hold 
moves  for  show  purposes  from  what  was  1  -  '  i-  Conn'^nications 
mission :  that  fad  was  at  the  very  center  oi  uyaes  selection.  Hyde 
had  a  widely  known  reputation  as  a  "kindly  conservative  whe  believes 
in  minimal  regulation  and  who  has  learned  through  long  training 
in  the  bureaucracy  not  to  rock  the  boat."  71  But  more  than  that  recom- 
mended Hyde  t<>  Johnson:  he  was  an  honest,  hard-working  career 
public  servant  who  felt  a  deep  commitment  to  the  agency;  later,  when 
Ma<y  inquired  about  his  health,  Hyde  could  proudly  state  that,  in 
20  years  of  service,  he  had  never  missed  a  Commission  meeting  on 
account  of  i  line- 
As  such.  Hyde's  selection  could  hardly  be  criticized,  and  once  again, 
controversy  was  avoided.  Immediately  following  the  interview  with 
the  President.  Hyde  was  introduced  to  the  man  who  would  be  his  new 
colleague.  Maritime  Administrator  Nicholas  Johnson,  Democrat  of 
Iowa.7  President  Johnson  must  have  taken  particular  delight  in  the 
elements  of  surprise,  balance,  and  contrast  that  these  two  selections 
represented:  a  Republican  for  Chairman,  a  Maritime  Administrator 
for  Commissioner;  a  senior  regulator  joined  by  the  youngest  FCC 
member  ever  to  be  appointed;  a  seasoned  regulatory  philosophy  bal- 
anced by  an  imaginative,  vigorous  personality:  the  very  familiar  con- 
trasted  with  the  relatively  unknown  and  uncertain  qualities  of  the 
young  man  f rom  low:*.. 

,11  is  philosophy  on  communications  matters  aside.  31-year-old 
Nicholas  Johnson  was  certainly  not  without  a  reputation  in  1966.  He 
had  the  sort  of  "wonder-boy"  background  which  often  attracted  the 
interest  of  Lyndon  Johnson.  Although  a  native  of  Iowa,  Johnsoms 
collegiate  education  was  in  Texas.  He  received  his  bachelors  decree 
(Phi  Beta  Kappa)  and  his  law  degree  (with  honors)  from  the  Uni- 
versity of  Texas.  Tn  law  school,  he  was  articles  editor  of  the  law  review 
and  graduated  a  member  of  COTF.  Upon  graduation  in  1958,  Johnson 
moved  from  Austin  to  Houston  where  he  became  a  law  clerk  to  John  R. 
Brown,  judge  of  the  U.S.  Court  of  Appeals.  A  year  later.  Supreme 
Court  justice  TTuiro  Black  selected  Johnson  as  his  law  clerk.  Bv  1060. 
oid  v  2  years  out  of  law  school,  Johnson  was  teaching  law  at  Boalt  Hall. 
University  of  California:  for  3  years,  he  taught  largely  courses  in 
administrative  law. 
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He  left  California  before  receiving  tenure  and  joined  the  : 
Washington  firm  of  (  'o\  ington  &  Burling  w  here  he  worked  prim 
on  matters  before  adminisl  rative  agencies.  1  hen,  a  fter  i  yeai 
firm,  President  Johnson  announced  his  appointn  Maritiim 

ministrator  in  February  L964.  Nicholas  Johnson  was  29  years  of  aj 

How  Nicholas  Johnson  became  maritime  administrator  ha* 
been  fully  explained.   In  an  interview    for  Penthouse  magazine,  he 
divulged  only  the  barest  essent  ials  of  the  background  of  t  hat  .-•!<• 

I  came  to  Washington  .  .  .  with  the  Intention  of  taking  i  leave  of  a 
of  years  [from  academic  pursuits]  In  order  to  practice  law  with  a  large 
called  Covington  &  Burling.  I  had  do  political  conne  be  only  thii  g  I 

was  that,  anybody  looking  for  presidential  appointees  would  probably  loo 
Covington  &  Burling,  which  has  supplied  m  great  many  over  the  y<  irs.   I 
event,  J  was  Invited  over  to  tin-  White  House,  and  the  next  thing  I  knew  I 
sitting  in  an  office  with  the  President  who  was  telUng  me  about  something  i 
the  Maritime  Administration.  That   was  how  my  maritime  career  begfl 
then  I  had  only  spent   a   brief  time  in  :i   canoe  on   the   [owa    River,  and 
taken  a  couple  of  rides  in  a  16-foot  outboard  motorboat  around  Lake  EkfcBi 

\<>  political  connection-,  no  particular  qualifications  and  only  •; 
years  of  lega]  experience  do  not,  in  the  usual  case,  lead  t<>  appointment 
to  an  important  Federal  position.  Ami  it  was  a  significant  post:  un- 
like other  regulatory  agencies,  the  Maritime  Administration  had 
recently  reorganized  into  a  single-administrator  structure  rather  than 
a  board.  As  such,  Nicholas  Johnson  would  for  all  practical  pur] 
run  the  agency.  It  is  clear  that  his  selection  did  not  result  from 
gressional  influence.  Neither  of  his  Iowa  senators  had  ever  met  him, 
nor  were  they  familiar  with  his  background.76  Contrary  to  pub! 
statements,  Johnson  had  not  been  t  he  roommate  of  president  ial  a<l\  isoi 
Bill  Movers  at  Texas. 

Nicholas  Johnson  was.  in  fact,  a  product  oft  he  initial  talent 
of  the  new  administration  of  Lyndon  Baines  Johnson.  Altl ■< 
there  was  a  functioning  patronage  staff  which  Johnson  retained  from 
the  Kennedy  administration,  LBJ  was  not  about  to  U>  restricted  t<> 
that  source  for  the  new  appointments  he  would  have  to  make  as 
President.  Warren  (i.  Woodward,  southwest  division  vice  president 
of  American  Airlines,  was  an  old  and  trusted  friend  of  the  Preside]  I  ; 
for  a  number  of  years,  he  had  assisted  LBJ  on  personal  matter-.  Just 
a  few  weeks  after  the  assassination,  LBJ  once  again  turned  to  AV.xid- 
ward  to  see  if  he  could  uncover  any  attracti  bilities  for  I- 

era]  appointments.  Woodward  contacted   American   Airlines'  W 
ington  attorney,  Howard  Westwood  of  I  ton  &   Burling,  since 

he  felt  that  Westwood's  firm  recruited  some  of  the  most  able  yo 
lawyers  available.  Westwood  recommended  Nicholas  Johnson  as 

.  oral  other  persons,  and  Woodward  subsequently  interviewed  ' 
young  lawyer.  Woodward  had  not  known  \  on,  but  aftei 

interview,  he  spoke  with  LBJ  concerning  him.  At  that  time,  W< 
ward  had  no  idea  what  position  J<  -    t  be  considered  for.  1 

President  assigned  the  matter  to  Bill  Movers,  and  Woodward  arranged 
for  Johnson  to  meet  with.M  >vers.  I^ater,  Nick  Johnson  met  pen 
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with  LBJ.  Thai  was  how  29-year-old  Nick  Jolinsoo  was  able  to  secure 
3s  to  the  President  ;  a  search  for  able  appointees  was  at  the  heati 
of  i  he  math  i 

Once  tliai  access  was  obtained,  it  is  understandable  how  a  person 
with  Nick  Jolinson's  background  and  personality  would  have  im- 
pressed the  President  and  his  advisers  as  a  good  potential  appointee. 
His  youth  was  an  asset  to  a  president  who  was  genuinely  interested  in 
utilizing  the  talents  of  bright,  young  men;  he  was  young,  but  he  was 
also  tough  and  aggressive-  His  background  both  as  an  undergraduate 
and  as  a  law  student  at  the  University  of  Texas  also  had  a  natural 
appeal.  Following  a  short  hearing  in  the  Senate,  Johnson  was  con- 
firmed and  entered  upon  his  duties  a-  Maritime  Administrator  in 
March  L964. 

The  next  28  months  were  turbulent  ones  for  the  industries  that 
Johnson  regulated.  Forceful  but  not  very  diplomatic.  Johnson  took 
his  dut  ies  seriously :  within  months,  he  was  advancing  proposals  which 
math'  t  he  various  interests  within  his  jurisdiction  shudder.  Principally, 
Johnson  repeatedly  challenged  the  value  of  shipping  subsidies,  which 
he  referred  to  as  a  "half-billion  dollar-a-year  theft  from  the  American 
people."™  It  was  not  long  until  the  new  maritime  administrator  had 
managed  to  alienate  the  shipbuilders,  the  shipowners  and  even  the 
unions.  More  than  one  major  campaign  calling  for  his  replacement  or 
resignation  was  organized;  but  President  Johnson  remained  firm,  and 
Nick  .Johnson  continued  to  serve  despite  the  increasing  pressure.80 

Meanwhile,  his  relationship  became  strained  with  the  Senate  Com- 
merce Committee  and.  in  particular,  its  chairman.  Senator  Warren 
Magnuson."  A  story  is  told  that  in  early  1966,  Senator  Magnuson  per- 
sonally -poke  with  the  President,  and  suggested  in  strong  terms  that 
Johnson  would  have  to  be  replaced  at  Maritime.88  By  that  time,  the 
situation,  aggravated  by  an  abrasive  if  brilliant  personality,  had  be- 
come virtually  impossible.88  Nick  Johnson  would  have  to  be  moved  out 
of  Marit  ime. 

The  "lateral  promotion" — the  political  art  of  diplomatically  reliev- 
ing pressures  in  one*  area  by  transferring  the  source  of  the  irritation  to 
another,  less  sensitive  position — occurs  frequently  in  Federal  regu- 
latory agency  appointments.  The  multi-member  structure  of  those 
commissions  encourages  the  practice:  after  all,  the  new  commissioner 
will  be  just  one  of  five  or  seven  members. 

"Lateral  promotion"  occurs  in  both  Republican  and  Democratic  ad- 
ministrations, and  it  takes  a  variety  of  patterns.  Almost  always,  the 
person  involved  is  more  than  willing  to  move  along  to  a  new  position 
rather  than  being  dropped  entirely  from  Government  sen-vice.  Such 
was  not  the  case  with  Nicholas  Johnson:  he  was  ready,  even  anxious 
to  leave  the  Government,  and  return  to  teaching  and  writing.84  Occa- 
sionally, purely  political  pressure  will  force  the  retention, elsewhere, of 
a  person  who  should  have  been  simply  tired.  But  more  often,  the 
appointment-makers  are  convinced  that  the  individual  has  talents 
which  have  simply  been  misplaced  and  which  might  be  of  value  to  the 
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adminisl  rat  ion  in  -nine  o1  lier  cap 

Johnson. 

Certain  members  of  the  WTiite  II  *.  including  x! 

Califano,  wanted  to  utilize  John  i  they  r< 

nized  that  lie  could  not  cont  inue  at   Ma i  I  imi  .      Ii   ■  i 

fano  who  suggested  to  the  President  the  po  t;    of  namii 

son  to  t  lie  FCC.  President  Jo   tison  thought  it  was  a  good  id<         I 
President  requested  one  of  his  advisers  in  b 

E.  Kintner,  to  meet  with  Nick  Johnson.  Johnson  told  K  i  it  he 

had  been  thinking  of  leavh  rnment  but  thai   an  ap- 

pointment to  the  F( '( '  i  oukl  chanj 

dent  met   with  Johnson  and  personally  offered  him  this 
ment.88 

( 'alifano  is  convinced  thai  I  dent's  selection  of  Nick  Johj 

"reflected  his  conviction  thai  Government  could  not  be  neutral.  He 
put  Nicholas  Johnson  on  the  I'<  '( '  because  he  wanted  'someone  to  - 
it  up.'  Johnson  had  already  shaken  up  the  Maritime  indusl  iy."  I 
tainly,  Lyndon  Johnson  was  cognizant  <>i'  the  consumer  or  public  in- 
terest orientation  of  his  maritime  administrator;  he  was  also  surely 
aware  of  some  of  the  problems  which  Johnson's  personality  dad  caused 
in  that  agency.  Assuming  that  the  President  carefully  considered  this 
selection  and  did  not  act  on  impulse,  the  President  must  have  known 
that  he  was  select  ing  someone  \\  ho  had  t  he  potent  ial  to  be  an  act  ivist, 
even  controversial  FCC  member.  Even  so,  it  is  important  to  keep  in 
mind  that  Lyndon  Johnson  only  appointed  one  Nick  Johnson  to  the 
FCC:  indeed,  his  appointment  was  announced  simultaneously  with 
that  of  a  conservat  ive,  Rose!  Hyde. 

And  the  President's  instructions  to  Hyde  concerning  a  "steady, 
firm  hand"  are  of  more  than  passing  interest  in  light  of  the  appoint- 
ment of  Johnson.  With  I  lenry  off  the  commission,  Lyndon  J< 
by  retaining  Hyde,  and  selecting  Nick  Johnson  may  have  thought 
that  he  was  maintaining  about  the  same  political  balance  which  ex- 
isted prior  to  Henry's  resignation.  It  is  at  best  doubtful 
President  would  have  selected  a  Nick  Johnson-typ  i  i  1  renry  had  still 
been  chairman ;  that  might  have  been  too  much  of  a  reinforcement  for 
more  rigorous  regulation.  However, the  principal  mot i vat  John- 

son's selection  was  not  a  decision  to  "shake  up''  the  FCC,  followed  by 
a  search  for  someone  to  do  it.  Nick  Johnson  v  as  •  primarily 

cause  of  the  trouble  at  .Maritime,  and  the  desire  (largely  by  pel 
very  close  to  LBJ  |  to  retain  Johnson's  talents  in  some 
As  a  one-man  administrator,  Nicholas  Johnson  had  been  toocontro 
sial;  l>ut  as  one  of  seven,  his  viewpoints  might  be  less  m  and 

even  refreshing.  After  all,  in   L966,  Nicholas  Jolinson  was  hardly  a 
radical. 

When  the  twin  selections  of  Hyde  and  .'•  nounced 

June  L8,  L 966,  there  was  no  visible  alarm 

tries.  Broadcasting,  which  noted  that  he  had  been  "far  from  d< 
at  Maritime,  also  declared  that  John  a  "brilliant  lawyer 

good  credentials"  and  reiterated  assurances  the  editors  had  i 

■  Interview  with  Ma 

■•  Interview  \\  Ith  <  Jalli 
^7  Confidential  bo 
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that  the  ild  be  "no  'crackdown  artist'"    For 

the  i  lesignation  of  Hyde  as  Chair- 

man which  received  high  editorial  plaudits  from  the  magazine.  The 
tion  of  H  •  i  1 1  i_r  to  Broadcasting,  was  a  "clear  manifes- 

tation of  the  ('!.;   t  Executive's  desire  to  have  [the  FOC]  assort  its 
independence  in  'he  most  vital  period  in  the  history  of  mass 

communi  :  With  a  "familiar  skipper  at  the  helm"  the  days 

of  tl  appeared  to  he  ended.92  ( others  agreed.  When 

lawyer  was  asked  to  comment  on  the  significance  of  the 
Hydi  m.  he  reportedly  replied  with  a  grin:  "What  do  I  think 

it  means?   It   means  the  pressure's  off." 

I  onfirmation  hearing  on  Hyde  and  Johnson  lasted  less 

than  an  hour,  and  was  not  marked  by  any  substantive  questioning. 
-     ie  subject  of  high  praise  by  several  g 
for  example,  declared  that  what  the  FCC  needed  was  a  "fel- 
v. •':!■  stand  up  and  be  counted,  and  who  thinks  as  he  likes  and 
what  he  thinks  in  the  public  interest."  When  questioned  about 
I  ion  over  program  content.  Nicholas  Johnson  simply  re- 

marked that  it  was  a  "most  sophisticated  and  involved  matter"  upon 
which  he  was  "hesitant"  to  expn  5.       Both  men  were 

nfirmed  without  objection  by  the  Senate.  On  July  1. 
Nicholas  Johnson  left  [aritime  Administration,  with  the  added 

distinction  of  being  the  only  permanent  administrator  appointed  by 
mson  to  that  agency  :  after  Nicholas  Johnson's  departure. 
a  career  civil  servant  (  who  had  been  serving  for  over  4  years  as  deputy 
administrator)  was  named  acting  administrator — a  position  lie  held 
throughout  the  remaining  years  of  the  Johnson  Presidency. 

Ie  from  the  fact  that  he  declined  to  promote  Commissioner 
Loevinger  to  the  Federal  judiciary.  Lyndon  Johnson  made  only  one 
F( '( )  appointment  before  he  withdrew,  under  the  crushing  weight 
of  Vietnam  and  the  McCarthy  challenge,  from  seeking  reelection.  It 
reappointment  of  a  Republican.  Robert  E.  Lee.  to  a  third.  7- 
year  term  in  July  1967.  But  before  dealing  with  the  particulars  of 
'hat  renomination,  there  was  a  looming  force  in  the  background  which 
cannot  go  unscanned  and  which  appeared  months  earlier. 

lr  was  a  mammoth  merger  of  two  great  corporate  entities.95  In 
April  1966 — before  Hyde  was  chairman  and  Johnson  a  commissioner — 
the  stockholders  of  the  American  Broadcasting  Co.  voted  to 
allow  the  corporation's  acquisition  by  International  Telephone  & 
_!aph  for  the  reported  sum  of  S4<)0  million.  It  was  an  attractive 
merger  for  ill  concerned,  bur  particularly  for  ITT.  which,  in  a  siiurle 
stroke,  cai  red  it -elf  into  a  large  share  of  the  communications  industry. 
A  IK  "  offered  ITT  vast  broadcasting  properties,  which  included:  399 
theaters  in  34  Stat!-:  :>  VHF  licenses  and  12  radio  station^,  all 
in  the  top  1"  broadcasting  market-:  and,  most  important  of  all.  net- 
work affiliations  which  reached  fully  93  percent  of  the  50  million 
".  had  television  sets.  ABC,  which  had  come  into  ex- 
istence  only  after  the  FCC  hail  forced  RCA  to  part  with  one  of  its 

B  122. 

June  '27.  1966 

■    ■ 

■  •  t . • .  1 .  tlio  discussion  <>f  rho  ABC— ITT  m^rcr^r  is  takpn  from  the  fol- 
r«        Anthony  Sampson,  "The  So-.-.-r^iirn  Stat*  of  ITT."  pp.   ss-94  ;  Nicholas 
Barons  and  thp  Public  Interest,"  Atlantic.  June  1968,   pp.   4  4-4';: 
I>r.-w.  op.  cit..  pp.  34 


two  network-  in  1941,  had  returned  a  profit  ever)  y< 

generated  27  percent  of  all  on  net  ill! 

ABC  merger  was,  in  the  words  «»f  Commissioner  Kenn<  I 

haps  the  most  important  in  i  i  \ ." 

Backed  by  batteries  of  lawyers  and  i  •  ho  would  ai 

and  demonstrate  thai  competition  was  improved  through  centra 
tion,  the  presidents  of  II  I  and  A  Bt '  applii  Itol       I 
sary  aproval  <>t*  the  proposed  merger.  Com  mi  .  who 

-pent  his  first  month  at  the  Ft  I  I  reading,  recalled  an 

initial  meeting  where  a  father  unchallei  dressed  to 

the  companies  asking  for  a  "statement  specifying  in  further  di 
the  way.-  in  which  the  merger  would  impr< 
thereby  advance  the   public   interest,   Indeed,  it   did   not   appea 
though  the  F( '( '  woula  pose  ai  ; 

two  corporate  giants  :  it  v.  as  only  a  ftei  mont  hs  of  pressure  from  ; 
missioner  Bartley,  that  the  Commission  finally  ordered  a  l-daj  " 
ing"  on  the  matter;  questioning  bv  Bartley,  Cox,  and  Johnson  ex 
tended  the  session  to  a  full  2  day-  in  Septembei    I96t     I 
later,  after  the  Antitrust  Division  of  the  Justice  Department  advised 
the  FCC  that  no  act  ion  opp<  ntem- 

plated,  the  Conunission  voted   l  to  3  to  appro  I 

Loevinger,  Wadsworth,  and  Robert  E.  Lee  rity; 

Bartley.  and  Johnson  filed  a  lengthy,  stinging  dissent. 

At  that  point,  the  Department  of  Justice  intervened  and  petitioned 
the  Commission  to  reopen  the  matter  on  the  grounds  that  wci 
facts"  had  not  been  considered,  and  that  the  S 
far  too  brief.  The  Justice  Department,  echoing  Commis 
ley's  earlier  demand,  called  for  full  hearing  on  the  proposed  m< 
and  the  Commission  finally  scheduled  such  heai  r  April  L967, 

They  lasted  fully  16  day-,  and  resulted  pages 

mony  and  550  exhibits.  They  also  ;  -  on,  by 

a  vote  of  4  to  3,  in  June  1967.  Once  a£  rt  E.L 

provided  the   fourth   vote;  the  three  dissenters     I  tley,  and 

Johnson — were  equally  adamant  in  <>pj><>-iiiLr  the  mei  incident- 

ally, Commissioner  Lees  terra  wo  ild  expire  in  onb 

And  Le< '-  term  «  xpired  without  word  from  the  White  House,  I 
beginning  an  odd  little  adagio  danci  I  r  and 

the  President.  Lee  took  the  first,  bold  sfc  R  kpul  '         I 

sioner,  who  had  surely  watched  as  oth<  r  t 

Johnson's  whim,  submitted  his  July  3,  !•    7.  I.  ••  was 

uneasy:  A  nonlawyer  who  had  I 

assurances  of  an  income.  A  n  'entbj  I  t'HF  ti 

offered  him  its  presidency,  m  of  o 

equivalent  to  his  ( !ommi  -  salary  :  that 

$16,000-a-year  pension,  made   retirement    ai 
But  Lee  preferred  reapp<    nti 

if  the  White  House  had  given  him  some  assurances,  he  w«  have 

considered  leaving.  Lee  also  s  ectly,  witi    ' 

cast  ing  magazine ;  t  heir 

but  to  have  ani  one  ot  her  than  I .  ' . 

voting.96  C  L  I  I 

hand. 


"■  Interview 


The  next  tugs  came  from  an  irate  White  I  [ouse,  if  not  the  President 
himself.  Chairman  Rose]  Hyde  received  a  call  from  a  Presidential 
assistant  who,  in  rery  clear  terms,  told  him  that  one  does  not  quit  a 
job  like  the  FCC  without  first  conferring  with  the  President.  Hyde, 
the  caller  continued,  should  communicate  that  fact  to  Commissioner 
Lee  was  promptly  informed,  because  Hyde  was  also  very  con- 
cerned. The  gentle,  kindly  Hyde  was  having  monumental  problems 
holding  the  bitterly  divided  Commission  together;  he  had  not  been 
spared  any  anguish  by  ( Jommissioner  Johnson,  whose  crit  icisms  of  his 
colleagues  were  increasingly  shrill  and  frequent.  Hyde  needed  Lee's 
support  on  the  Commission,  and  he  urged  him  to  reconsider  his  resig- 
nation.97 [mportant  issues,  including  the  ITT-ABC  merger,  hung  in 
the  balance  if  Lee  was  replaced.98  Pressures  were  mounting.  One  very 
upset  administ  rat  ion  staff  member  called  Lee  to  tell  him  he  was  mak- 
ing it  appeal-  as  though  the  President  was  begging  him  to  remain  on 
the  Commission;  sensitive  chords  had  been  plucked,  but  Lee  hold  his 
ground.99  The  resignation  was  not  withdrawn,  because  Lee  knew  he 
had  an  excellent  bargaining  counter. 

The  dance  continued.  From  the  LLJ  ranch  came  word  that  the 
President  would  confer  with  Lee  on  July  11,  but  within  hours  that 
meeting  was  abruptly  canceled.  No  new  time  was  set.  Lee  was  con- 
vinced that  the  President  had  again  changed  his  mind,  and  would  now 
accept  the  resignation;  in  the  meantime,  Lee  declined  to  participate 
in  Commission  business.100  But  as  it  turned  otit.  there  were  several 
steps  left.  Suddenly.  Lee  was  summoned  to  see  Marvin  Watson  at  the 
White  House  in  the  early  evening  of  July  13.  He  saw  Watson  only 
momentarily  before  being  taken  in  to  meet  with  Lyndon  Johnson.  Lee 
remembered  Johnson's  first  words  vividly:  ''What's  this  crap  I  hear 
about  you  wanting  to  resign?"  Lee  could  only  reply.  "Mr.  President,  I 
am  at  your  disposal."  With  that,  Johnson  stated,  "OK;  that's  taken 
care  of." 

For  the  next  hour,  a  still-stunned  FCC  Commissioner  walked  with 
the  President  alone  through  the  Rose  Garden,  pausing  a  few  min- 
ute- to  play  with  LBJ's  do<rs.  For  the  most  part,  the  President's 
conversation  wandered  pleasantly,  although  he  did  remark  that  the 
late  Senator  Styles  Bridges — who  had  been  responsible  for  Lee's  ini- 
tial selection  and  reappointment  by  Eisenhower — would  have  crawled 
out  of  his  grave  if  Johnson  hadn't  renominated  Lee.  He  also  made  a 
passing  reference  to  his  last  FCC  appointment,  Nicholas  Johnson, 
which  Lee  interpreted  as  negative.101 

Within  day-.  Lee  was  renominated;  by  early  August,  he  had  a  17- 
minute  hearing;  within  24  hours  of  committee  approval,  he  was  con- 
firmed unanimously  by  the  Senate  for  a  third.  7-year  term.102  Had  Lee 
bet  tered  Johnson  \ 

In  at  least  one  important  aspect,  it  appears  as  though  he  did.  No  one 
else  was  considered  for  this  position,  and  President  Johnson  handled 
the  matter  personally.10  Therefore,  Lee's  renomination  was  probably 
never  in  jeopardy ;  indeed,  probably  the  reason  behind  the  cancellation 

nterview  with  Hyde;  Interview  with  Macy. 
Broadcasting.  July  n»,  i:m;t.  p.  31. 
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tervlew  with  !.'■•• :  Broadcasting,  July  17, 1967,  p.  81. 
interview  wit  h  Lee. 

Broadcasting.  Aug.  7.  1967,  p.  53,  Aug.  14,  1967,  p.  9. 
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of  t  be  first  meet  ing  was  the  flood  of  publicity  which  I . 
Even  so,  it  was  Lee,  no!  Johnson,  who  forced  the  timing  bj 
ting  bis  resignation.  He  was  able  to  do  .1  because  of  the  unusual  cir- 
cumstances surrounding  his  appointment  :ii  the  time:  a  bitter] 
voided  Commission  which  perhaps  could  not   withstand  another 
selection ;  the  fact  that  a  number  of  important  issues  depended  on  the 
way  in  which  Lee  voted;  and  the  Pres  dent's  well  known  relu< 
appoint  new  Communications  Commissioners  due  to  hia    1  tj  to 

the  family  holdings.  (Indeed,  after  the  reappointment  wasannout 
the  Evening  Star  noted  that  Commissioner  Lee  had  beei  I  at  a 

QHF  station  opening  in  Austin,  Tex.,  in  L965,  which  broke  the  12- 
year  monopoly  by  the  Johnson  -tat ion-  in  that  area.  I       Hi d< 
the  Lee  reappointment  as  a   Presidential  reaffirmation  of  the  chair- 
man's directions  for  the  K(  (  .      Broad  <ni  even  further: 

A-  ;i   member  of  tin'  majority   that   Btruck  by   Ita  original  approval   ol 
AIM'  ITT  arrangement,  Mr.  Lee  would  have  been  hard!  ed  to  reno 

his   Intention   to   resign    it'   the   president    had    fell    the   ABC   ITT   me  - 
against  the  public  Lnten 

Surely  that  was  going  too  far.  Variety  was  probably  1 
truth  when  it  reported  that  the  Lee  reappointment  had   definite  impli- 
cations upon  the  longrunning Wall  Street  serial," the  merger  of  ITT 
and  AP>C.  because  "if  it  had  become  necessary  for  LBJ  to  appoint 
a  successor  to  Lee — the  sympathies  of  his  new  appointee  would  have 
had  life-or-death  relevance  to  the  melding  of  the  corporations." 
It  was  not  difficult  to  imagine  the  problems  Lee's  replacement  11 1  i ir  1 » t 
have  caused  if  the  courts  remanded  the  merger  to  the  Commission:  a 
new  Commissioner  might  be  forced  to  disqualify  himself;  (  !ox,  Bart- 
ley,  and  Johnson  were  not   likely  to  change  their  votes;  the  m< 
would  be  blocked  on  a  3  3  tie.  Minimally,  with  the  A.BC  ITT  merger 
looming  in  the  background  a  new  nomination  would  have  been 
controversial,  and     as  his  appointments  between  L964  and  L967  dem- 
onstrate— Lyndon  Johnson  did  not  court   controversy  at   the   Ft  (  . 

1,4  Interview  with  I. 

Washington  Star,  .inly  29   1967,  p.  A  t. 
108  Interview  with  Hyde 
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Variety,  .Inly  19,  1967,  p.  9. 
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More  of  tiii    5    ■■     vr  the  Tb  idi   I     u  m  [ssion 
(191 

"I  We]  note  thai  recent  diffi  \  among 

unusual  levels  .  .  .  Bui  there  ilch  bitter  public  Btat< 

reflecting  disunity   anion-  commissioners   begin   I 
any  agency."-     VBA  Commission  to  Study  the  FTC,  September  15,  19 

In  the  closing  years  of  I  nson  Presidency,  i  unity  within 

the  FTC  had  indeed  reached  "unusual    •  a  :■  I 

matic,  understatement.   More  accurately   the   personal   relations 
between  the  five  persons  who  ran  the  Commission  had  all  but  com- 
pletely deteriorated.  All  regulatory  agencies  ha  ins  which,  on 
occasion,  have  bitter  disagreements;  but,  b)    L967,  the  FTC  was 
yond  factional  disagreement  on  policy,  and  <{>.r\>.  very  >\rr\)  into 
sonal  antagonism.2 

The  FTC  Commissioners  .-imply  did  not  Lr'-t  along,  and  only  with 
the  greatest  effort  were  they  able  to  function  as  a  governing  body. 
The  internal  dissension,  however,  did  not  affect  the  immense  control 
( 'ha  in  nan  Paul  Rand  Dixon  exercised  over  the  -'all'  and  the  dire* 
of  the  agency.  Easy  going,  but  shrewd  and  Industrious,  Dixon  had 
a  county  courthouse  distrust  of  monopoly  and  big  money,  and  a  natu- 
ral affinity  for  the  small  guy.  Yet,  Dixon  appeared  uncomfortable 
witli  his  background,  even  though  it  contained  the  sura  of  his 
special  genius  for  handling  people  and  issues.  I  >ixoi    w  i    i  ot  east 
educated,  not  a  member  of  the  best  clubs,  too  often  liked  and  enjoyed 
but  not  respected.  He  was  a  Chairman  without  the  full  support  of 
the  Presidents  who  put  him  in  office,  and  who  kept  him  tl  '      ially 

he  was  not  consulted  by  Kennedy  on  FTC  appointments;  similarly, 
Lyndon  Johnson  not  only  did  not  seek  his  advice  on  such  matters,  but, 
in   1967,  li'1  specifically  disregarded  it.  AJ1  .   Rand   D 

still  ran  the  agency,  because     with  due  consideration  to  the  re 
mendations  of  powerful  con| 

top  staff  appointments.  What  support  Dixon  la  m  the  W 

House,  he  had  in  abundance  from  the  Hill. 

At  first  glance,  Commissioner  A.  Everette  M     I  1  a  dou- 

ble for  Dixon:  both  were  southerners,  in  outlook  and  educal 
were  career  FTC  staff  members  witl  commit- 

.  But  there,  the  similarity  ended.  Wh  >n  could  ally 

lithe  and  calm.  Maclntyre  was  given  to  inexplicabl  BtUD- 

bornness.  Personally  sensitive  but  somewhal  .  Ma<  [ntyi 

obsessed  with  small  busi 
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nized  any  other  issue.  Often  and  in  no  particular  context,  he  would 

lead  aloud  from  ins  well-worn  copy  of  the  Robinson-Batman  Act.  or 
refer  to  an  FTC  decision  which  he  remembered  vividly  from  several 
decades  before.  If  a  sudden  -witch  occurred  during  a  Commission 
meeting,  Maclntyre  might  with  equal  suddenness  lapse  into  dogged 
obstructionism.  At  that  point,  Chairman  Dixon  alone  was  able  to  ease 
him  hack  into  a  more  reasonable  path.  Commissioner  Maclntyre  was 
so  irretrievably  single-tracked  that  he  was  frequently  ignored  by  his 
colleagues:  often  a  statement  by  Maclntyre  prompted  not  particu- 
larly subdued  conversations  among  the  other  members,  or  allowed  an 
opportunity  to  gel  a  cup  of  coffee  or  pay  a  visit  to  the  rest  room. 

The  third  Commissioner,  Philip  Elman,  had  little  patience — either 
■i.-i  1 1  \  or  philosophically — for  either  Dixon  or  Maclntyre.  Com- 
missioner Elman,  after  6  years  of  almost  incessant  battling,  was  frus- 
I.  distraught  and  weary.  To  Elman's  mind,  what  his  colleagues 
were  doing  with  the  Commission  was  not  only  wrong,  not  only  mis- 
directed, hut  unforgivable.  And  he  said  so  time  and  time  again.  He 
declared  it  in  speeches,  in  dissents,  to  friends  and  to  reporters.  When 
the  pure  force  of  his  logic  failed,  as  it  often  did.  he  did  not  give  up: 
Elman  then  schemed  with  his  acquaintances  in  the  pressor  in  Congress 
or  in  the  Justice  Department. 

In  part.  Elman's  maneuvers  outside  of  the  Commission  were  com- 
pelled by  Dixon,  who  never  felt  any  need  to  compromise  when  he  had 
the  necessary  votes  for  what  he  wanted.  Surely,  Elman  had  also  not 
forgotten  that  Dixon,  quietly  and  shrewdly,  and  Maclntyre.  more  ac- 
tively, had  opposed  his  reappointment  4  years  earlier,  and  had  nearly 
succeeded.  Instead,  the  forces  for  Elman  had  overcome  concessional 
opposition,  and  the  relish  that  Elman  took  from  the  fact  can  be  readily 
imagined.  Elman's  strength  was  in  his  training  and  his  mind,  as  well 
as  powerful  allies.  lie  was  a  brilliant  lawyer — as  everyone  writ- 
ing about  the  FTC  confirmed — and  he  knew  it.  As  sneh.  Elman 
expected  a  certain  degree  of  deference  to  his  legal  abilities,  his  Har- 
vard law  background  and  his  Frankfurter  clerkship;  instead,  his 
ideas  were  out-voted  and  largely  unused,  and  he  sat  helpless  as  the 
Commission's  secretary  snored  through  the  meetings.  Perhaps  if 
Elman  had  been  less  rigid,  less  certain  of  his  rightness,  and  perhaps  if 
Dixon  had  been  less*  wed  to  the  courthouse  traditions  of  politics  and 
patronage,  the  two  might  have  worked  well  together:  mutually 
sharing  talents  the  other  lacked.  But  it  was  not  in  the  cards,  because 
Rand  Dixon  neither  desired  7ior  thought  he  needed  any  particular 
stance  from  Elman  in  running  the  agency.  By  19C>7,  the  relation- 
ship between  Dixon  and  Elman  had  been  strained  to  the  breaking 
point. 

Long  before  1007.  a  certain  coolness  had  developed  between  Elman 
and  the  person  who.  by  all  appearances,  he  should  have  gotten  along 
with  the  best.  Tt  hadn't  started  out  that  way.  When  Elman  heard  that 
Mary  Gardiner  done-  was  being  considered  for  appointment  in  1964, 
he  had  been  quite  enthused  :  Yale  plus  law  review  and  COIF,  antitrust 
background,  Lindsay  Republican,  associated  with  one  of  the  best  New 
York  law  firms.  She  sounded  excellent,  and  Elman  had  done  all  he 
could  for  her  appointment.  Tie  was  delighted  when  Jones  received  the 
remaining  2  years  of  an  unexpired  term.  But  Elman's  hopes  for  an 
ally  sagged  when  Jones  joined  the  Commission.  Commissioner  Jones 


voted  with  Chairman  Dixon;  she  was  not  ;  mber  thai    Elman 

had  hoped  she  would  be.  Commissioner  J<  is  also  be 

She  was  fully  aware  that  the  question  oi  ippointmenl  wa 

far  a  way,  and  she  wanted  a  full  term  as  a  commissioner. 

In  the  months  preceding  the  expiration  of  her  term  in  S         nber 
1966,  Commissioner  Jones  recalled  feeling  rather  uncomfortabl< 
uncertain  that  her  feelings  on  that  count  might  be  affecting  the  win 
in  which  she  was  vol  ing. 

In  fact,  there  were  certain  problems  with  her  renominatioi  .  M 
bers  of  the  pract  icing  bar  opposed  heron  the  grounds 
aggressive.4  There  were  also  questions  raised  concerning  her  jud 
temperament,  and  the  way  in  which  she  handled  1;  hoapp 

be fore  her.5  I  doubtless,  many  of  the  complaints  v  i  erapc 

variety,  but   thej    were  heard  and  evaluated  bj    I       W     ■•    !!■ 
A  number  of  persons  were  contacted  and  questioned  about  hei 
f ormance  as  an  FTC  member.  Presidential  adviser  John     ' 
with  her  concerning  her  general  ou1 

quently  recommended  her  reappointment  to  the  President.  Tin  talk  in 
Washington,  however,  was  that  her  renomination  was  in  trouble, 
it  was  not  until  the  very  day  her  term  expire*  the  P 

her  name  to  the  Senate.  Within  days,  she  was  confirmed  for  a  7 
term. 

But  her  distant  relationship  with  Elman  did  not  improve.  To  Jones, 
Elman  was  arrogant  and  unbending:  one  person  remembered  Elman 
referring  to  Jones  as  a  "goddam  nut*'.  It  was  true  that  Commissioner 
Jones  could  be  quite  sensit  ive  to  disagreements,  w  hi  I  imes 

treated  as  attacks  on  her  intelligence  and  ability.  It  was  equally  true 
that  Commissioner  Elman  was  much  given  to  disagreement  with 
his  colleagues,  including  the  lady  from  New  Fork.  Divergent  yet 
strong  personalities  were  the  true  source  of  their  mutual  problems 
in  relating:  3  years  her  senior  as  a  commissioner,  Elman  was 
forthright,  outspoken,  and  increasingly  impatient:  Jones,  easing  into 
her  role  much  more  slowly,  was  caution-,  changeable,  and  even,  at 
times,  capricious,  ruder  the  circumstances,  the  personalities  mixed 
very  badly,  and  added  a  further  detrimental  factor  to  the  functioning 
of  the  commission. 

Such  were  the  four  feuding  members  of  the  FTC,  bitterly  split 
differences  which  were  rooted  in  personality,  policy,  and  the  differing 
conceptions  each  held  of  their  responsibilit 

In  some  ways,  the  situation  defied  appearances:  All  four  were  law- 
yers, whose  careers  were  oriented  to  Government  service;  none  were 
interested  in  using  the  position  for  future  legal  gain  in  outside  prac- 
tice; all  had  a  genuine  interest  in  th<  [  \  and  its  mission.  All  the 
same,  a  not  untypical  commission  meet  ing  or  the  period  might  in  elude 
exchanges  of  epithets  of  the  most  stinging  variety ;  what  the  members 
said  of  each  other  outside  the  confii  ncy  was  even  l<  - 

strained.  However,  there  was  a  fifth  commissioner  who.  rtain 

degree,  stood  outside  t  his  swirling  orbit. 

John  Reilly,  appointed  to  the  FTC  directly  from  the  outer  i 
of  the  Kennedy  inner  circles,  had  been  -  for  over  3  years.  His 
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ntation   was  different    from  thai   of  his  colleagues:  He  did  nol 
;  tid  Jones'  fancy  eastern  schooling,  or  Dixon  and  Mac- 

[ntyre's  folksy  populist  style.  Commissioner  Reilly  was,  by  birth  and 
educal  ion,  a  midwesterner,  and  the  only  one  on  the  commission  in  1967. 
rle  was  also  [rish,  and  possessed  a  wit  and  ease  about  him  which 
marked  thai  birthright.  Further,  he  was  well  versed  in  the  political 
.  and  mi  t  he  age  of  39 — did  not  envision  a  career  as  a  Trade  ( Jom- 
missioner.  This,  too,  separated  him  from  his  four  colleagues,  each  of 
whom  felt  some  permanent  commitment  for  the  duration  of  their  terms 
and  even  beyond  t  had 5  i !'  possible. 

AlS  such,  there  was  a  sort  of  "interloper"  quality  to  Reilly's  service 
on  the  FTC,  and  a  sense  that  Reilly  would  soon  be  moving  along.  In 
the  meantime.  Reilly  voted  with  Dixon  with  some  consistency.  But. 
there  was.  prior  to  1967,  an  occasional  Elman-Jones-Reilly  majority 
which  indicated  to  Chairman  Dixon  that  ho  did  not  absolutely  control 
t!  e  Commission,  even  though  his  grasp  of  the  administrative  struc- 
ture of  t  he  agency  was  complete  and  unchallenged. 

Lyndon  Johnson  was  fully  aware  of  the  deteriorated  state  of  affairs 
at  the  FTC,  and  equally  important — he  was  also  certainly  cognizant 
of  the  political  pressures  which  had  brought  about  this  unfortunate 
mixture  of  personalities.  But,  since  the  appointment  of  Jones  in  ln(;4. 
President  Johnson  had  no  politically  viable  opportunity  to  make  any 
significant  changes  at  that  agency.  "What  could  he  have  done?  If  he 
pad  denied  Jones  reappointment  in  1966,  it  might  have  been  taken  as 
an  admission  that  he  had  erred  in  the  initial  selection. 

A  far  more  drastic  move  would  have  been  to  request  the  resignation 
of  Rand  Dixon  as  FTC  Chairman,  particularly  if  Dixon  had.  chosen 
to  remain  on  as  a  Commissioner.  With  no  vacancy,  whom  would 
Johnson  have  named  to  replace .'Dixon  \  For  one  reason  or  another,  the 
other  four  sitting  Commissioners  were  unacceptable  alternatives. 

In  September  19G7,  Chairman  Dixon's  term  was  due  to  expire;  per- 
haps, a  new  Chairman  from  outside  the  agency  could  be  selected  and 
Dixon  somehow  diplomatically  eased  off  the  Commission.  Such  a  possi- 
bility was  discussed  in  a  relaxed  conversation  between  the  President 
and  John  Macy,  but  the  idea  was  stillborn.  There  were  two  basic 
reasons  for  that  fact.  First,  there  is  no  evidence  to  indicate  that 
Lyndon  Johnson  was  displeased  with  Dixon's  performance  at  the 
FTC;  indeed  the  contrary  appears  to  be  the  case.  Moreover,  Dixon, 
after  years  of  carefully  cultivating  powerful  Congressmen,  was  too 
well-connected  to  make  it  worth  the  effort.  Dixon  was  definitely  in- 
terested in  reappointment  and  retention  of  the  chairmanship,  and  he 
Invoked  his  congressional  support  toward  that  end.  And.  as  Martin 
Viorst  has  pointed  out,  he  had  such  support  aplenty: 

How  well  Dixon  had  succeeded  in  pleasing  Congress  can  be  measured  by  the 
overwhelming  support  he  mobilized— in  1967 — from  both  Republicans  and  Demo- 
crats, for  reappointment  to  his  chair.  Though  his  patron,  Senator  Kefauver,  was 
dead,  DOf  B  word  was  to  be  heard  from  Capitol  Hill  about  rival  candidates  for 
the  Job-    a  remarkable  achievement,  indeed.1 

There  were  a  few  mutterings  from  the  still  infant  consumer 
groups,  hut  it  was  little  more  than  a  whimper  compared  to  the  loud 
chorus  of  acclamation  from  Congress.8  On  the  matter  of  reappoint - 

■  Martin  Worst,  "The  Dim  Light  of  Paul  Band  Dixon,"  Washingtonian,  October  1968, 
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nit'iit  both  as  a  member  and  as  a  chairman,  Rand  Dixon  d<  i!' 
and  personally  with  the  President.8  No  one  was  surprised  when  he 
received  both  in  September  L967:  following  a  L5  minute  hearing, 
Senate  confirmed  him  unanimously.  The  die  was  cast  with  little 
tation:  Johnson  had  adopted   Kennedy's  Trade  Commission. 

Chairman  Dixon  now  had  every  reason  to  believe  that  his  leader- 
ship had  been  clearly  reaffirmed  both  by  the  Pn  -dent  and  by  tin 
Congress.  The  Commission,  itself,  was  another  matter;  there, 
members  greeted  his  reappointment  as  an  unwelcomed,  but  not  un- 
expected event.  For  Philip  Elman,  this  wi  sriod  of  "w  ithdrawal : 
lie  rarely  attended  meetmgs,  and  sent  bis  legal  assistant  instead;  he 
appeared  infrequently  at  his  office,  and  then  only  for  brief  periods. 
Elman  was  deeply  upsel  over  the  course  of  affairs  at  theFTC,an<   I 
various  persona]  relationships  which  bad  developed.  He  was  alsocon- 
vinced  that  the  FTC  was  accomplishing  next  to  noth 

He  was  not  alone  in  that  feeling.  John  Eteilly,  as  well,  was  affected 
by  the  sharp  divisions  within  the  ( Commission  :  he  was  also  feeling  - 
loss  of  interest,  as  his  major  orientation  was  toward  antitrust  rather 
than  the  consumer  issues  which  were  increasingly  occupying  much  of 
the  agency's  time.  Commissioner  Eteilly  had  already  been  involved  in 
several  informal  conversations  about  the  possibility  of  joining  a 
Washington  law  firm,  which  would  eventually  mean  a  substantial  in- 
crease in  salary:  at  39  years  of  age,  a  lucrative  legal  career  in  anti- 
trust could  certainly  be  developed.  Finally,  since  his  appointment, 
Reilly  had  maintained  his  tie-  with  Robert  Kennedy,  and  L968  might 
possibly  be  the  year  when  he  would  run  for  President.  It'  thai  pi 
to  be  the  case,  Reilly  wanted  to  l>e  off  the  FTC  working  for  the  Ken- 
nedy campaign.  By  the  time  Dixon  was  reappointed,  Reilly  had  de- 
cided to  resign.11  Attempt-  were  made,  without  success,  to  dissuade 
him.12 

For  Chairman  Dixon,  however,  there  could  not  have  been  better 
news.  Secure  in  reappointment   and  the  chairman-hip.  Dixon  i 
after  6  years — had  an  opportunity  to  cement  a  solid  working  majority 
within  the  Commission  itself. 

The  controversy  which  nearly  tore  the  FTC  in  half  began  calmly 
enough  at  a  Commission  meeting.  Reilly  had  raised  the  subject  of  his 
impending  resignation,  seeking  t  he  advice  of  his  colleagues  a-  t< i  when 
it  would  l»e  appropriate  for  him  to  leave  the  Commission.  At  that 
point  and  in  the  most  off-hand,  casual  manner,  Chairman  Dixon  said : 
"It  really  doesnt  matter.  John,  because  the  minute  your  resignation 
hits  the  Presidents  desk.  Mad.  Henderson's  name  will  he  sent  \< 
Senate."  Stunned  silence  was  broken  by  Mary  Joi 
"Oh,  no!  Oh,  no!"  To  which,  Dixon  replied,  "0   .  [f  there  was 

one  thing  which  unified  Elman,  Jones,  and  Reilly,  it  was  the  n< 

that  dame-  Mel.   Henderson.  Fl<     <■•       :a!  Counsel,  would   : 

member  of  the  Commission;  all  three  were  horrified  at  the  th< 
of  such  an  occurren< 

Appearances  suggested  that  it  was  more  than  a  casual  possibility. 
Henderson  was  close  to  the  Texas  congn  ssional  "in  including 
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powerful  Congressman  Albert  Thomas.  It  was  also  said  that  he  was 
on  personal  terms  with  both  the  President  and  the  First  Lady,  as  well 
as  other  Texans  on  the  White  House  stall."  He  certainly  had  the  sup- 
port of  Chairman  Dixon,  of  whom  Henderson  had  written  just  a  few 
nioni  bs  earlier: 

Anybody  Looking  for  an  exercise  In  futility  could  do  no  better  than  attempt 
to  Bell  Rand  Dixon  a  sly  and  specious  argument.  The  greying,  powerfully  built, 

personable  and  freely  spoken  Mr.  Dixon  can  correctly  assess  the  who,  why.  how. 
and    what    of  an    unfair   method   of  doing   business  and.   happily    tor   the   public 

interest,  he  can  order  whatever  attack  will  expose  and  correct  them  at  the 
Least  COSt  in  money  ami  time.1" 

Dixon  mobilized  congressional  support  for  Henderson,  and  he  made 
his  enthusiastic  endorsement  well  known  at  the  A\ "hire  House.10 

Henderson  had  served  since  May  1961  as  general  counsel  of  the 
agency,  and,  therefore,  his  appointment  would  have  the  appearance  of 
a  career  promotion.  Henderson  had  been  interested  in  such  an  appoint- 
ment for  some  time.  In  1961,  his  selection  as  general  counsel  came 
largely  as  a  consolation  prize  for  a  hard-fought  but  unsuccessful  cam- 
paign for  an  FTC  appointment;  it  appeared  as  though  he  had  tried 
again  in  L963  64  with  equal  lack  of  success.  Perhaps,  it  was  his  time 
at  last.  But,  according  to  his  critics,  there  were  grave  problems  which 
totally  disqualified  him  from  consideration  for  this  appointment:  He 
drank  heavily;  his  competence  was  thereby  affected;  and  the  positions 
he  had  held  were  more  the  result  of  political  influence  than  ability  or 
merit.  Alarmed,  three  members  of  the  FTC  set  out  to  do  whatever  they 
could  to  insure  that  Henderson  would  not  be  selected. 

Commissioner  Jones  was  most  upset:  only  a  few  weeks  earlier,  an 
FBI  agent  had  called  on  her  concerning;  Henderson.  Thinking  thai 
Henderson  was  being  considered  for  some  appointment  outside  of  the 
FTC  and  delighted  at  the  prospect,  she  had  given  a  rather  compli- 
mentary appraisal  of  his  abilities.  Now,  it  was  poetic  justice  of  the  first 
order  that  Henderson  was  not  being  considered  for  a  non-FTC  posi- 
tion, but  for  nomination  to  the  Commission  itself.  Sick  at  heart,  Jones 
t  tied  to  correct  her  mistake  by  calling  some  of  the  people  she  knew  on 
t  he  II  ill.  But  convinced  that  action  would  not  be  enough,  Commissioner 
Jones  wrote  a  letter  directly  to  the  President.  Without  mentioning 
Henderson  by  name,  she  carefully  outlined  the  qualities  she  believed 
the  new  member  should  possess,  including:  no  Government  experience, 
young,  from  a  different  section  of  the  country  such  as  the  Midwest,  and 
so  on.17  Obviously,  oone  of  the  suggested  qualities  fit  Henderson,  and 
the  meaning  of  the  letter  was  not  mistaken  at  the  White  House.18 

Meanwhile,  Reilly  was  doing  all  he  could  as  well ;  he  spoke  with  his 
friends  on  the  White  House  stall',  and  contacted  the  Democratic  na- 
tional treasurer.  Richard  ftfcGuire.  Dixon  would  later  caution  Reilly 
about  his  activities  against  Henderson,  reminding  him  that  he  ex- 
pected to  practice  in  Washington  some  day.'"  Dixon  was  infuriated 
by  the  fact  that  his  colleagues  were  attempting  to  block  the  Henderson 
nominat  ion.'-" 
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Elman   wrote  no  letters,  and   instead  contacted   bis  Lr I   fi 

Eileen  Shanahan,   Washington   correspondent    for   the    N"( 
Times.  The   FTC,   Elman  explained,  nad   recently  filed  compla 
against  several  real  estate  concerns  in  i  he  I  >ist  ricl  of  ( 'olui 
ingthem  with  racial  discrimination  in  their  advertising.  The 
3  to  2,  with  Dixon  and  Maclntyre  voting  "no."  According  to  Elman, 
Henderson  would  provide  Chairman  Dixon  with  a  third  vote  to  cancel 
those  complaints.  An. I  thai   was  the  way  the  storj  appeared  oi 
front  page  of  I  he  New  York  Times  on  Sunday .  1  lecemoer  •"'••  I 
article    noted    that    the    fate   of   these   complaints   "depends"    upon 
whether  Henderson  was  appointed  to  the  I   l<  '.   \  story  Buch  as  thai 
on  the  front  page  of  the  Times  does  not  go  unnoticed  in  the  White 
House,  particularly  on  such  a  sensitive  matter  as  civil  rights.  Elman 
was   convinced   thai    the   Times   article,   more   than   anything 
effectively  ended  all  consideration  of  Henderson  for  the  I   I<  .      H< 
was  wrong. 

Henderson  was  seriously  considered,  but     at  least  in  John  Macy's 
opinion-    lie   never  came  close  to  receiving  the  appointment.    It 
equally  true  that  there  was  much  support  for  Henderson  from  Texans 
in  Congress  and  on  the  staff  to  select   Henderson.  But   Henden 
reputation  was  well-known,  including  the  fact  that  he  was  given  to 
excessive  drinking.  I  nstead,  t  he  White  I  [ouse  w  as  looking  for  a  lawyer, 
with  some  practical  experience  who  was  also  a  loyal  Democrat.      I 
President  found  his  man  in  James  M.  Nicholson  of  Indiana,  and  the 
final  decision   for  him  was  made  days  before  the  New   Fork    I 
article  appeared;  the  nomination,  however,  was  not  announced  until 
December  5,  L967.  It   was  a  complete  surprise  to  everyone  including 
Chairman  Dixon  who,  once  again,  had  not  been  consulted. 

Nicholson  appeared  to  have  the  qualities  the  administration  was 
seeking.  Although  bom  in  Oklahoma  (where  his  father  was 
paper  publisher)  and  raised  mostly  in  the  East,  Nicholson  5] 
mature  years  in  the  Midwest.  Following  his  graduation  from  K 
College,  Nicholson  attended  the  University  of  Michigan  La^  School 
where  he  received   his  law  degree  in    L954.    Immediately   folio 
graduation,   he   became  associated   with   a    Republican   law   firm   in 
Indianapolis,  which  later  became  known  as  Cadick,  Bu  (k  & 

Neighbours;  since  that  time,  he  had  been  engaged  largeh  in  corporate 
and  probate  work.  A.s  the  administration's  investigation  revealed, 
through  contacts  with  the  bar  and  former  law  professors,  the  i 
old  Nicholson  was  a  respected  legal  practitioner.  That  filled  one  part 
of  the  hill.  But  that  alone  would  not  have  been  enough :  Nicholson  was 
also  a  loyal  Democrat  of  the  Lyndon  Johnson  variety.  He  had  been 
treasurer  of  the  Johnson  Presidential  campaign  in  Indiana  in  I 
and  when  Johnson  lost  the  nomination,  he  worked  in  [ndiann  for  the 
Kennedy-Johnson  ticket.  He  also  held  significant  positioi 

two  Democratic  campaigns  i       (         rnor  oi  Si  ite  in  10G0, 

again    I    year-   later.    He   was   closely   alined    with   Gov,    Roger    D. 
I  tranigan,  whom  he  helped  to  elect  in  I 

In  L966,  Nicholson  ran  unsuccessfull)  against   R  \\ 

1  in  in  Bray,  a  longtime  veteran  Republican,  and  did  surpi  well. 

Jn   short,    Nicholson    had   been   extensively    involved    in    D 
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-"•  Interview  with  Nicholson. 


270 

politics  in  Indiana  for  years  prior  to  his  appointment  to  the  FTC. 
Partially  in  recognition  of  those  partisan  activities,  there  had  been 
inquiries  as  to  unnamed  Federal  positions  on  two  previous  occasions, 
hut  Nicholson  had  declined  due  to  financial  considerations.-1 

I  ie  first  notification  he  received  was  in  Late  August  when  a  White 
House  staff  member  called  him  concerning  some  unspecified  presi- 
dential appointment  The  FBI  investigation  began  the  same  day. 
After  that,  he  received  numerous  calls  from  former  professors  and 
legal  associates  wondering  about  the  investigation.  At  times,  it  was 
slightly  embarrassing  because  the  agents  did  not  always  say  that 
Nicholson  was  being  investigated  for  possible  appointment.  Then 
nothing  happened,  and  then  something  highly  curious  occurred.  The 
State  1  department  called  to  inquire  whether  he  would  accept  t he  invi- 
tation of  the  German  Government  to  visit  that  country,  at  their  ex- 
pense, for  5  weeks.  Nicholson  was  mystified:  he  had  no  proficiency 
in  <  rerman,  and  his  dozen  years  in  Indianapolis  hardly  qualified  him 
for  international  duty.  All  the  same,  it  was  an  attractive  opportunity 
which  he  accepted.  During  that  visit,  he  inquired  of  some  of  his 
American  companions  concerning  their  FBI  investigations,  and  was 
surprised  to  find  that  none  were  aware  of  any  such  checks  prior  to 
their  invitations  to  visit  Germany.  Nicholson,  who  had  been  thinking 
that  he  was  under  consideration  for  a  regulatory  agency  appoint- 
ment, concluded  that  the  trip  to  Germany  was  a  consolation  prize  for 
a  position  that  had  gone  to  someone  else.25 

At  the  end  of  November,  he  returned  from  abroad.  Two  days  later, 
Marvin  Watson,  a  close  adviser  to  the  President,  called  and  inquired 
whether  he  would  be  interested  in  appointment  as  a  FTC  Commis- 
sioner. After  1  day's  thought,  Nicholson  accepted.  Watson  had  ad- 
vised Nicholson  that  the  matter  had  to  be  kept  absolutely  in  confid- 
ence: perhaps,  Nicholson  surmised,  it  was  in  order  to  inform  the 
Indiana  Senators.  Although  Nicholson  had  known  Watson  since  1960 
and  communicated  with  him  since  then,  they  were  not  close. 26  Watson 
may  have  suggested  Nicholson,  and  he  may  have  been  holding  that 
name  until  the  Henderson  campaign  went  into  the  final  stages  of  col- 
lapse. More  likely,  Nicholson's  name  came  from  the  Indiana  Demo- 
cratic  Party  organization  in  some  fashion. 

Almost  always,  Lyndon  Johnson  met  with  his  appointees  to  sig- 
nificant positions  prior  to  public  announcement;  indeed,  John  Macv 
recalled  escorting  two  ICC  nominees  to  Johnson's  bedside  to  speak 
with  him  before  the  press  was  notified.-7  James  Nicholson  was  no  ex- 
ception. The  President  personally  advised  Nicholson  that  he  wTould 
find  the  FTC  an  interesting  and  challenging  opportunity,  and  that — 
since  the  agency  was  an  arm  of  Congress — he  would  receive  no  in- 
structions as  to  his  prospective  performance.  But  the  President  also 
was  acutely  aware  of  the  internal  problems  of  the  agency,  and  referred 
to  the  personality  conflicts  which  existed  at  the  FTC.  The  President 
displayed  a  considerable  degree  of  information  concerning  the  infight- 
ing which  had  occured  over  this  particular  appointment.  It  was  also 
apparent  that  the  deteriorated  state  of  affairs  at  the  FTC  was  not  at 
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all  pleasing  to  him.  James  N  i  left  tl 

tinct  impression  that  pan  of  his  new  responsibility  was  t" 
ameliorate  the  personal  conflicts  within  tin-  ( 'ommission  . 
to  join.28 

Commissioner  Reillj   bad  left  i  be  I'  1 1 
nomination  bad  been  announced.   Bui   before  bk  departure,   Reilly 
requested  and  was  granted  an  interview  with  the  Pre  ident;  i 
gelected  by  Kennedy,  it  had  been  John  • 

Reilly  nominal  ion  to  the  Senate  after  thi  ination.  The  meet 

(was  brief  and  cordial,  the  Commissioner  explaining  t] 
resignation  before  the  end  of  bis  term.  But   it  was  late  in  L9t  i 
peiHy  strongly  felt  that  Johnso  m  for 

the  Commissioner's  resignation  did  not  relate  to  the  practia  of 
Instead,  Reilly  was  leaving  to  assist  in  Robert   Kennedy's  camp 
lor  the  Presidency,    [n   fact,   Reilly  did   become  a   partner  in 
[Washington  linn,  and  then   later  became  bead  of  the   W 
office  of  a  large  Chicago  firm,  Winston  .     - 

The  problems  of  the  ETT(    were  not  solved  by  either  the  exit  of  Reilly 
or  the  arrival  of  Nicholson.  The   Henderson  rhubarb  was  prob 
little  more  than  a  tempest  over  a  remote  possibility  :  but  it  was 
those  involved,  and  the  contr<  I  an  aire  .  The 

situation  worsened.   Dixon  was  furious  at   bis  colleu  ;•  having 

blocked  the  selection  of  bis  friend,  ii 
Counsel,  n  could  not  have  helped  matters  that   Marvin  W 
shown  the  Jones  letter  to  Henderson,  without  indicatii  g 
it.  Indeed,  I  [enderson  and  1  )i  . 

drafted  the  letter  until  Elman  con  i    tyre, 

who  probably  sided  with  Dixon  and  !i-  dd  not  have 

been  pleased  by  the  decision  against   Henderson.  Only  Conn 
Jones  was  relies  ed,  and  convinced  that  her  letter  had  t  urned  the  1 1 

However  grievous  all  of  this  was  at  theFTt  . 
at  the  White  House.  But,  the  sore  was  beginning  i<>  ach 
Its  proportions :  Lyndon  Johnson  was  up 

his  FTC.  Locked  mto  a  Commission  that  he  had  not  created,  but  that 
he  had  continued,  it  was  now  too  late  to  remake  it  in  a  less  centre 
sin  1  form.  All  the  same,  the  situation  bad  to  be  corrected,  the  irritant 
removed.  In  an  extraordinary  gesture,  Lyndon  Johj 
oversight  role,  and  spoke  din  I  ii  i  be  ( lommissionei  - 

the.  sit  nat  ion. 

First,  there  was  the  author  of  the  anti-]  [enderson  letter,]  rard- 

iner  Jones.  Five  days  after  the  Nicholson  nomination  «  as  annoiu 
she  was  summoned  to  the  White  House,  Fearful  that  her  lettei 
tigered  the  President,  Commissioner  Jones  contacted  White  11 
adviser  Esther  Peterson  and  asked  her  what  Bhe  should  do 
lemanded  her  resignation.  That,  Peterson  pointed  out,  could  not  be 
lone:  Jones  was  an  independent   Commissioner  with  a   fixed  term. 
But,  eont  in  net  I  Join--,  wli.it  if  be  insists  1  Peterson  then  advia 
o  simply  say  over  and  over,  "Mr.  President,  I  think  1  can  a 
as  a  member  of  the  Commission."  A  nurd  with  this  adi  ice,  Commis- 
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\  ii(  to  meet  the  President.  Bui  there  were  no  demands 
for  her  resignat  ;"n  during  the  LO-minute  Lntcn  iew ;  instead,  the  Presi- 
dent discussed  Nicholson,  saying  that  he  did  not  know  anything  about 
ominee's  beliefs,  except  that  he  was  definitely  against  discrimi- 
nation; an  unmistakable  reference  to  the  bousing  complaints  the 
Commission  had  recently  filed*  Indeed,  in  the  brief  interview.  Jones 
was  astounded  by  the  knowledge  Johnson  displayed  concerning  the 
internal  of  the  agency.  Johnson  also  requested  Commissioner 

Jones  !<>  assist  Nicholson  in  his  orientation  since  lie  was  totally  un- 
familiar with  the  work  of  the  agency. 

description  of  the  meeting,  it  appeared  as  though 
the  President  was  subtly  thanking  her;  perhaps,  her  letter  had  pro- 
I  the  President  with  the  excuse  he  needed  for  avoiding  the  selec- 
tion of  Henderson.38  There  was  one  further  statement  of  note  in  the 
interview  according  to  a  reliable  but  unidentifiable  source,  Lyndon 
Johnson  also  said  words  to  the  effect  :  "I  know  your  problem  with 
Elman,  and  if  it   gets  worse.  Ill  take  care  of  him." 

Within  2  weeks  of  Nicholson's  nomination  and  on  the  occasion  of 
tlu>  signing  of  amendments  to  the  Flammable  Fabrics  Act.  President 
Johnson  also  had  a  word  with  Commissioner  Maclntyre.  Johnson  told 
t  he  ( 'ommissioner  that  he  was  displeased  over  all  the  adverse  publicity 
the  Commission  was  receiving  in  the  press,  and  the  fact  that  certain 
persons  were  airing  information  to  the  press  which  should  have  been 
kept  in  confidence.  Maclntyre  responded  that  he  had  not  engaged  in 
any  such  activities,  and  the  President  then  complimented  Maclntyre 
on  his  sound  judgment  in  that  regard.34  Lyndon  Johnson  did  not  name 
any  ( 'ommissioner.  but  there  is  no  doubt  to  whom  he  was  referring.  It 
was  ( 'ommissioner  Ehnan. 

All  appearances  suggest  that  Elman.  in  fact,  bore  the  brunt  of  the 
President's  anger  over  this  matter.  Within  minutes  of  Johnson's 
comments  to  Maclntyre.  the  President  also  spoke  with  Elman  as  he 
passed  through  the  reception  line  at  the  White  House.  Lyndon  Johnson 
grabbed  hold  of  Elman's  arm,  looked  him  squarely  in  the  eye,  and  said  : 
*,rl 'his  was  good  work  signing  this  bill  for  the  consumer,  and  the  people 
ought  to  be  told  about  it;  speeches  should  be  made;  the  adoption  of 
consumer  protection  legislation  was  what  the  people  should  be  read- 
ing about."  Then,  there  was  a  perceptable  shift  in  emphasis,  as  the 
President  continued:  "That's  what  they  should  hear,  rather  than  the 
details  of  the  bickering  at  the  Commission."  Elman  recalled  the  Presi- 
dent stating,  the  publicity  was  "bad  for  me,  bad  for  you.  bad  for 
the  Commission."  Perhaps,  Johnson  su.a'^ested.  the  FTC  might  con- 
sider the  pract  ice  of  the  FPC,  where  when  they  disagree,  they  adjourn, 
and  try  to  work'  out  a  solution  the  next  day — in  private.  The  implica- 
t  ion  was  clear  to  Elman  :  somehow  the  President  had  become  convinced 
that  it  was  Elman  who  was  the  source  of  the  problems  at  the  FTC.33 

And.   ii   makes  a  good  deal  of  sense  that  Johnson  felt  exactly  that 

way.  Philip  Elman  was  very  good  at  what  Johnson  disliked  intensely; 

-  leaks.   It   was  one  thing  to  disagree  in  private,  heatedly  even 

bitterly,  but   it   was  another  to  bare  the  dispute  in  public,  whatever 

the  motivation.  Elman's  leak  to  the  New  York  Times  on  Henderson 

terview  with  .i<»tn  ^. 
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also  irritated  ol  lier  Johnson 

his  appointments,  or  the  press  attempting  to  tell  him  \\ 
and  should  not  do  on  appointments.   I       »]  letter  wa 

family,  so  to  speak;  the  Klin  an  alert  was  broad* 

It  is  said  i  lial  President  Johns  u 
I  )i\oii.  ( Jhairman  1  >ixon,  in  fact,  did  ind  ! ' 

disapproved   of  the   meddling  <»f   his  col  lea  I        Hend 

candidacy,  ;  Perhaps,  at  the  same  time,  Join 

to  Dixon  about  the  need  for  less  publicized  discord  :it  the  I 

things,  however,  are  clear.  First,  Johnson's  intervention  tirely 

prompted  by  the  internal  conflict.6  on  the  (  on;   no  specific 

policy  questions  were   involved.    Furthermo  interjection   did 

temporarily  abate  the  situation:  Elman  recalled  a  sort  of  "honeyi 
period"  following  the  various  meetings  with  the  President.  Whil 
of  that  was  going  onr  Nicholson  had   i  al  confirmation  hear- 

ing, which  was  principally  marked  by  the  appearance  <>t"  thi 
tors,  two  Congressmen  and  a  representative  of  I    i    Go  ernor  of  In- 
diana: no  substantive  questioning  occurn  d   he   was   promptly 
confirmed  by  the  Senate.  In  early  January  19 

second  new  FTC  member  first  selected  by  Lyndon  Johnson.  Ii  would 
also  be  the  last. 

On  March  31,  L968,  a  President     whom  everyone  expected  to 
a  second,  4-year  term-  -announced  that  hewouldnot.lt  w 
a  decision  of  profound  significance;  but  one  of  its  lesser  consequences 
was  felt  on  the  appointments  to  the  regulatory  agencies.  Joseph  I 
fano  recalled  considerat  ion  by  the  White  House  staff  of  grand  r» 
nization  plans   for  those  commissions  once  Johnson   was  reelected. 
Extensive  conversations,  with  particular  references  to  the  CAB  and 
the    ECC,  had   occurred:   resignations  of  sitting  commissioners,   in 
certain  instances,  would  be  suggested;  stellar  candidates  to  replace 
those  regulators  would  be  sought.  '  All  of  that  ended  on  March  31. 

If  there  was  one.  single  distinctive  characteristic  of  Lyndon  John- 
son's handling  of  appointments  it  was  his  personal  involvement  in 
the  selection  process.  That  also  was  affected  by  the  decision  to  retire 
from  office.  Increasingly  consumed  by  events  and  issues  of  great  prior- 
ity, the  President's  commitment  to  these  matters  noticeably  waned. 
although — compared  toother  Presidents     it  was  still  very  vigorous.  ' 

Almost  as  a  general  policy,  President  Johnson  did  not  appoint  per- 
sons who  would  reach  the  mandatory  retirement  age  prior  to  the  i  s 
piration  of  their  terms;  he  was  equally  consistent  in  refusing 
President  ial  exemptions  to  officeholders  who  reached  theag  with 

the  prominent  exception  of  J.  Edgar  Hoover.     However,  such  consid- 
erat ions  obviously  were  not  controlling  when  John -on  decided  to  i 
point  Commissioner  Maclntyre  to  a  7  year  t<  i       VI  past  his  I 

birthday,  Maclntyre  had  made  known  his  interest  in  i  at  to 

Marvin  Watson.  Watson  was  a  very  clo  intimate  friend  of 

Maclntyre's  chief  congressional   sponsor,   Wright    Patman.  Wi 
took-  it    from  there.4    It  can  be  safely  assumed  that    :' 
Patman  independently  indicated  his  support        I  Mi 
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Intyre  as  well.  In  any  event,  there  certainly  was  no  hesitation  about 
the  matter:  John  Mary  simply  received  a  brief  instruction  to  prepare 
the  necessary  papers.41  As  previously  noted,  Johnson  almost  always 
met  with  his  nominee  prior  to  public  announcement  ;  no  such  meeting 
occurred  between  the  President  and  Maclntyre.48  In  addition,  there 
•mother  deviation  from  a  second  prominent  Johnsonian  charac- 
teristic in  these  matters :  there  was  no  delay  whatsoever.  In  fact.  Mac- 
[ntyre's  reappointment  was  announced  on  June  4.  196S.  which  was 
fully  4  mont  hs  before  the  expirat  ion  of  his  term. 

The  year  of  L968  was  an  election  year.  Typically,  t he  Senate  is  re- 
luctant to  confirm  long-term  appointments  of  a  lameduck  President. 
Realizing  the  makeup  of  the  FTC  it  was  conceivable  that  there- 
would  be  Republican  opposition  to  this  confirmation  pending  the 
outcome  of  the  election.  Indicative  of  Johnson's  relations  with  Con- 
(as  well  as  Maclntyre's  cultivation  of  his  friends  on  the  Hill), 
•h  problem  developed.  In  fact,  the  Senate  acted  as  quickly  a-  the 
lent  had.  Within  S  days  of  his  nomination.  Commissioner  Mac- 
lntyre was  confirmed,  following  a  hearing  where  only  one  question 
asked:  was  he  filling  a  Democratic  seat  '. 

The  membership  of  Lyndon  Johnson's  Trade  Commission  was  passed 
on  to  Richard  Nixon  in  essentially  the  same  form  as  Johnson  had  in- 
herited it  from  Kennedy.  President  Kennedy  had  appointed  the  core 
of  the  Commission  within  ?>  weeks  of  his  inauguration :  Dixon.  El  man. 
and  Maclntyre;  8  years  later,  all  three  remained.  In  about  the  same 
period,  three  men — Higginbotham,  Keilly.  and  Xicholson — had  di- 
vided up  the  7-year  term  of  the  fourth  seat.  The  last  Commissioner, 
Mary  Jones,  was  the  only  Republican  of  any  variety  that  Richard 
Nixon  would  have  on  the  Trade  Commission.  The  decisions  on  ap- 
pointments to  the  FTC  made  in  the  harried  days  of  January  1961  con- 
t  rolled  the  FIT1  until  December  LOGO. 


<:  Interview  with  Macy. 

4-  Interview  with  Maclntyre. 
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(  L9< 

••I  never  sought  It;  I  aever  wanted  It;  I  donM  wanl  it  qoh        I  I  (  M 
sioner  Lee  Lot  vingt  r,  Mav  13,  L96< 

Lee  Loevinger  uttered  those  words  when  then  I    in  - 

years  remaining  of  his  term.  He  was  referring  to  his  seal  on  the  I 
In  L963,  when  President  Kennedy  named  him  to  the  F(  !C,  his  appoint- 
ment— or  rather  his  somewhat  in\  oluntary  t  ransfer  from  t  he  top  i 
trust  spot  in  the  Justice  Department     came  as  a  complete  Burpr 
FCC  watchers.  A.s  a  Commissionerj  Loevinger  was  rally  capable  of 
the  unexpected :  indeed,  when  he  was  initially  selected,  it  was  assumed 
that  the   trustbuster"  would  promptly  aline  himself  with  the  Kennedy 
activists  on  the  Commission.  Within  days  of  his  nomination,  ho^i 
the  assumption  was  shown  to  be  made  without  basis.  Repeatedly,  Com- 
missioner Loevinger  was  found  in  the  majority  which  steered  the 
agency  "along  a  general  conservative  course,  at   [east   in  matt.  • 
concern  to  broadcasters."2 

There  was  one  thing  about  Loevinger  which  held  no  potential  for 
surprise:  his  departure  from  the  Commission.  There  was  no  doubt  in 
anyone's  mind  that  Loevinger  wanted  off  the  R  !C;  the  only  question 
was  when.  Year  after  year,  it  was  reported  that  Loevinger  would  leave 
before  the  expiral  ion  of  his  term  in  dune  L9I 

( Jommissioner  Loevinger  selected  a  casual  forum  to  confirm  the 
expected.  At  an  impromptu  news  conference  in  Los  \ 
announced,  "I  don't  want  to  continue."  He  would  leave  the  agency  at 
the  conclusion  of  his  term.1  It  was  then  early  September  L967,  fully  9 
months  before  that  would  occur.  Shortly  therea  fter,  the  ( Jommissi 
formally  not  ified  the  President  of  his  intentions;  he  also  made  it  very 
plain  to  the  White  House  that  he  could  not  afford,  financially  or  emo- 
tionally, to  serve  a  day  beyond  dune  30,  L968.  He  would  not  awai 
selection  of  his  successor;  to  do  SO,  would  entail  too  much  uncertainty. 

Loevinger  was  familiar  with  the  time  Lyndon  •  n  could  take 

to  .fill  a  vacancy,  and  he  had  no  intent  ions  01  serving  until  it  suited  the 

President's  convenience  to  replace  him.  He  had  his  own  future  to 
think  about,  and  conversations  with  possible  future  associates  carried 
a  great  potential  of  conflict  of  interest  which  1  ■  r  wanted  to 

avoid.  In  fact,  only  2  day-  before  his  term  expired,  he  decided  to  be- 
come associated  with  the  Washington  law  firm  of  11  M 
where  his  practice  would  be  devoted  largely  to  antitrust  and  comn 
cation  law  matters.  Smce  leaving  the  Commission,  Loevinger  has 
represented  the  National  Association  of  Broadcasters,  and  has  been 

1  Interview  with  Lorvinprr  bj  Ronald  J.  Qrele,  May  I  TKL 

-  Broadcasting,  .Tun.'  17.  1968, 

■  Broadcasting,  May  9.  1066.  p  B    July  10,  106T,  p 

*  Broadcasting,  Sept.  18,  1067,  : 
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an  occasional  consultant  to  Harold  Geneen,  president  of  International 
Telephone  &  Telegraph.8  From  the  administration's  point  of  view,  the 
premature  timing  of  Loevinger's  resignation  announcement  may  have 
lct'i  something  to  be  desired;  yet,  be  certainly  afforded  the  White 
House  ample  time  to  divide  upon  a  successor. 

Time,  in  this  instance,  was  more  a  vexation  than  an  advantage,  be- 
cause a  known  vacancy  announced  months  early  spawns  candidacies. 
There  are  three  situations  where  there  is  a  less  than  usual  abundance 
impaigns  for  a  vacancy  on  an  agency  like  the  FCC.  First,  a  recess 
appointment  made  by  a  retiring  President,  the  uncertainties  of  which 
make  it  unattractive  to  persons  who  might  otherwise  he  intere 
The  second  instance  is  when  a  sitting  Commissioner  is  interested  in 
reappointment,  and  other.— out  of  deference — mobilize  no  campaign 
Hide—  it  appears  as  though  there  is  little  likelihood  of  renomination. 
A-  far  a-  reducing  campaigns,  the  optimum  situat  ion  is  when  a  replace- 
ment can  he  announced  simultaneously  with  the  resignation  of  the 
depart  inn-  Commissioner;  this,  if  done  early  enough,  cuts  off  political 
iiic-  for  other  persons.  Under  all  other  circumstances,  there  is  no 
dearth  of  aspirants,  qualified  or  otherwise. 

I  f  there  is  any  validity  to  the  notion  that  the  best  appointment  deci- 
sions are  made  when  political  pressures  are  minimized,  it  is  clear  that 
Loevinger  did  the  White  House  no  favor  by  allowing  such  a  long  time 
for  campaigns  to  he  mobilized  for  his  seat.  However,  as  Loevinger  had 
accurately  predicted,  there  was  no  replacement  ready  when  he  left  the 
agency  at  the  end  of  June  1968.  To  the  contrary,  the  FCC  would  func- 
tion as  a  six-member  commission  for  nearly  5  months:  a  full  year 
would  pass  from  the  t  ime  Loevinger  declared  his  intentions  to  the  time 
his  seat  was  finally  filled.  For  various  reasons,  this  was  a  particularly 
difficult  appointment  for  Lyndon  Johnson.  One  problem  was  the  num- 
ber of  people  who  wanted  the  job. 

The  campaigns  for  the  Loevinger  seat  were  not  as  open  and  fierce  as 
some  which  were  waged  in  the  Eisenhower  and  Kennedy  administra- 
tions. Anyone  with  any  political  savvy  knew  that  President  Johnson 
had  to  be  approached  with  extraordinary  care  when  the  FCC  was  con- 
cerned. Moreover,  by  April,  he  was  a  lameduck  president  and,  there- 
fore, not  subject  to  the  political  pressures  which  might  have  occurred 
i  f  he  had  been  seeking  reelection.  All  the  same,  the  various  efforts  were 
intense,  and  grew  more  so  with  the  passage  of  time. 

However,  unraveling  fact  from  rumor  and  conjecture  surrounding 
these  efforts  is  no  easy  task.  Who  was  a  seriou<  contender  and  who  was 
not  1  Who  was  actively  organizing  and  how?  Who  even  were  the  candi- 
dates? Lyndon  Johnson  sought  a  wide  range  of  advice  on  matters  such 
as  this.  Unlike  Kennedy  and  Eisenhower,  who  both  relied  heavily  on 
staff  judgments,  Johnson  also  worked  much  of  this  out  for  himself  and 
did  not  always  take  his  appointments  advisors  into  his  confidence. 
Broadcasting,  which  had  a  not  unenviable  record  for  inside  informa- 
tion on  FCC  appointment  decisions,  was  in  the  dark  on  this  one:  to  the 
editors,  it  was  a  "puzzle  wrapped  in  an  enigma".  Two  weeks  before  the 
Loevinger  term  expired,  the  magazine  could  list  six  persons  who  ap- 
peared to  be  under  consideration  for  appointment.6  Information  on 
tin-  -election  was  comparatively  tight,  as  evidenced  by  the  less-than- 

£rvtew  wlthjr^ncvinger ;  biographical  information:  Drew  Pears.,,.  Washington  Tost. 
•adcasting,  June  17.  1968,  pp.  24,  2". 
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reliable  nat  ure  of  Broadcast  ing's  List  :  The  magazine d 
iliat  one  person  had  already  declined  the  position,  nor  wa.«  it  al 
identify  the  man  \\  ho  would  eventually  l 
under  serious  consideration  for  weeks. 
It  was,  also,  a  rather  disparate  ni>>  i 
liint  of  the  type  of  person  i  he  White  1 1-      ■  I 

"possibles"  v  ere  act  ive,  pari  isan  !  >eino 
administration;  one  person  came  largely 
and  the  remaining  i  hree  were  members  of  the  I •'<  I '  staff. 

Lyndon  Johnson  favored  the  aj  pointmen!  of  career  cv 
because  they  were  politically  defensible  and  were  li 
"lightning"  from  pressure  groups.    P  [id  reapp 

two  FCC  career  commissioners,  Bartle}  and  Lee,  and  h< 
40-year  veteran  of  the  agency,  Rose!  Hyde,  as  chairman  in  l 
the  President  did  not  elevate  a  membei  of  I 

in  his  5  years  in  oil  ice.  [ndeed,  the  t  wo  new  commissioners  he  appointed, 
Wadsworth  and  Johnson,  had  no  experience  w  n  h  comnmn  mat 

ters  prior  to  their  select  ion. 

It  is  difficult  to  generalize  concerning  the  Pre  lance  of 

staff  appointment-  to  the  F< !( '.  SinvU  .  part  splanation  lies  in 

judgments  which  were  made  concerning  the  capability  or  persp< 
of  the  stall'  members  who  were  available.  But,  pari  isan  political  consid- 
erations were  also  important  :  Persons  who  had  served  on  the  stafl  had 
established    records    of    accomplishment,    which    invariably    meant 
involvement  in  com  roversy ;  they  had  made  enemies  over  the  years.   \  - 
such,  they  were   far  more  controversial  than   would  appear  at 
glance.  Many  staff  members  had  also  not  cultivated  the  political 
port,  so  critical  in  the  case  of  a  controversial  selection,  i  It  took,  it  is 
important  to  recall,  the  best  efforts  of  both  ( lhairman  Minow  and  § 
ator Magnuson  to  place  Broadcast  Bureau  Chief  Kenneth  Cox  on  the 
commission  in  L963.)  Lacking  solid  political  support,  there  was  usually 
no  political  advantage  in  such  a  promotion.  Perhaps,  Preside]  t  John- 
son— due  to  various  sensitivities  concerning  the  FCC     looked  for  a 
higher  caliber  of  appointee  who  would  serve  more  as  a  distingui 
generalist,   rather  than   a    person    who   was  closelj    wedded   in  the 
organizat  ion. 

Whatever  the  reason,  it  docs  not  appear  that  President  Join; -on 
paid  serious  consideration  to  the  possibility  of  naming  an  FCC  staff 
mend  km- as  a  commissioner.  All  the  same,  two  of  three  staff  members  did 
mobilize  efforts  for  appointment  to  t  he  Loevinger  seat. 

For  Max  Paglin,  who  had  served  on  the  staff  almost  continuallv 
since  1942,  it  was  his  third  try.  In  L963,  when  he  was  general  counsel, 
he  had  made  his  most  serious  effort  for  t  he  -en  i  being  vacated  by  Chair- 
man Minow ;  that  appointment  went  to  Loevinger,  and  within  a  } 
Paglin  had  left  the  agency  for  private  pract  ice.  Late  in  1965,  <  'hair man 
Henry  had  asked  Paglin  to  return  again  i"  t  •  I  »  <  to  till  the  newly 
created  position  of  executive  director.  Paglin  was  reluctant  t<>  do  s<  \ 
major  consideration  in  his  decision  to  return  was  the  I  Fenry 

mentioned  the  possibility  of  appointment  to  the  cot  u 
next    Democratic  vacancy  occurred.  With  that   \rr\   much  in  n 
Paelin  became  executive  director  earl y  in  l 
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Tlui  vacancy  thai  Henry  mentioned  came  much  earlier  than  either 
man  had  expected:  Henry,  himself,  resigned.  Once  again,  Paglin  or- 
ganized a  campaign  and.  once  again,  he  was  unsuccessful  as  the  seat 
went  to  Nicholas  Johnson.  Paglin  was  convinced  that  lie  came  the 
closest  in  1963,  and  was  the  farthest  from  selection  in  1968.  But  he  took 
all  the  necessary  steps:  he  -aw  persons  close  to  the  administration,  in- 
cluding a  distinguished  lawyer  who  had  excellent  Democratic  Party 
connections:  he  spoke  with  men  such  as  former  Commissioner  Ford 
and  Judge  E.  Barrett  Pretty  man  for  advice;  he  chatted  with  his  old 
.  ( Jommissioner  Robert  Bartley,  but  did  not  seek  his  active  assist- 
ance. The  pitch  went  in  again.  This  selection,  the  argument  for  Paglin 
ran,  should  be  a  merit  appointment,  a  requirement  he  would  meet 
due  to  his  long  service  with  the  agency.  Paglin  and  his  supporters  also 
emphasized  the  fact,  that  he  could  not  be  tagged  either  right  or  left 
politically.  Furthermore,  he  was  from  Xew  York  and  for  years,  there 
had  been  a  tradition  that  one  FCC  member  come  from  that  State 
which  is  the  center  of  the  communications  industry.  Paglin  also  went 
to  the  Hill  where  he  spoke  briefly  with  Representative  Emanuel 
Celler  and,  at  greater  length,  with  the  Congressman's  key  staff  mem- 
ber-. He  was  assured  of  Celler's  endorsement.  Paglin  also  kept  in- 
formed, as  best  as  possible,  with  the  movement  of  other  candidates. 
However,  he  was  not  interviewed  at  the  White  House  and  is  uncer- 
tain that  any  FBI  investigation  was  conducted  of  him;  Presidential 
adviser  Macy  recalled  very  little  discussion  of  Paglin.8 

Apparently  even  less  consideration  was  given  to  the  possibility  of 
appointing  Kobert  V.  Cahill.9  Yet  it  is  said  that  he  worked  actively 
for  the  seat.1  Cahill,  who  was  in  his  early  thirties,  had  only  been  with 
the  agency  for  4  years.  His  first  7  years  of  law  practice  were  spent  in 
t  he  general  counsel^  office  of  the  National  Association  of  Broadcasters. 
In  1964,  he  had  moved  from  the  NAB  to  the  FCC  to  become  head  of 
the  agency's  complaint  branch.  In  1966,  Chairman  Hyde  promoted 
Cahill  to  the  position  of  his  legal  assistant.  Chairman  Hyde,  who 
ordinarily  kept  his  distance  from  matters  such  as  this,  recalled  making 
no  effort  on  behalf  of  his  assistant.11 

Since  he  was  conservative  and  since  his  background  lay  in  legal 
work  for  broadcasters,  Cahill's  selection  would  have  almost  certainly 
been  viewed  as  a  proindustry  appointment.  It  is  likely  that  Broad- 
casting (which  would  have  been  delighted  at  the  appointment  of  a 
past  NAT)  stall'  member)  floated  Cahill's  name  to  encourage  his  can- 
didacy: perhaps,  other  industry  efforts  were  made  on  his  behalf,  but 
they  came  to  naught. 

The  third  staff  member  considered,  Henry  Geller,  was  probably  the 
most  controversial  and,  from  that  standpoint,  the  least  acceptable  to 
Lyndon  Johnson  under  the  circumstances.  Geller,  who  had  been  on 
the  staff  since  1961  and  general  counsel  since  1965,  was  definitely  of 
the  Minow-variety  of  regulators.  Later,  Broadcasting  acknowdedged 
his  "extensive  knowledge  of  communications  law,"  his  "activist  zeal" 
and  his  "staggering  capacity  for  work."12  But  acknowledged  ability 
was  one  thing,  political  appointment  another.  Geller's  viewpoints, 
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which  were  close  to  that  of  ( !ommi 

allies  in  broadcasting.  He  also  lacked  political  sup] 

have  aeeded  in  abundance  to  o\  ercoi  ;  i  N. 

he  treated  the  Broadcast  .ii'_r  ment  ion 

did  nothing  on  his  ow  n  behal  l'. 

There  was  no  i       ;k  by  i  lie  FBI  and  no 
White  House.18   Macy,  i 
Geller  as  a  possible  1 1  I 

Commission  had  been  different,  his 
better,  but  the  F(  !( ),  in  L96£ .  G 

have  surely  added  a  t  Inn  >te  and  tipped  ai: 

balance. 

it  is  difficult  to  classify  the  fourth  person  noted  g;  in 

fact,  the  mere  mention  of  his  name  being  under  <•<  tion  sur- 

prised a  number  of  people.  Joseph  Borkii  .  •••■ :  o 
most  of  the  others,  had  served  on  the  F<  !t    staff.  1  k  in 

the  L930's  when  he  worked  with  the  special  telephone  ii  tion; 

he  had  left  the  VCC  in  L938. 

For  the  next  s  years,  Borkin  was  an  economist   in  the  Antitrust 
Division  of  the  Department  of  Justice.  Since  L948,  he  had  b 
ticing  in  Washington,  Largely  devoting  his  time  to  repn  n  of 

railroad  interests;  he  also  was  act  ive  in  bar  all  air-,  as  well  as  beii 
accomplished  author.  But  he  had  not  been  active  in  politics,  nor  had 
lie  held  any  government  position  for  years.  The  moving  force  In-hind 
his  willing  candidacy  was  columnist  Drew  Pearson,  who  had  taken  a 
part  icular  interest  in  the  F( '( '  for  some  time.  !i  was  Pean 
haps  Thurman  Arnold,  who  contacted  Borkin  during  the  \ 
1968  to  inquire  of  his  interest  AJthough  very  much  involved  at  that 
time  in  his  practice,  Borkin  did  indicate  that  he  would  a< 
pointment  if  it  was  offered.  From  there,  it  was  Pearson  wl  Itne 

borkin campiagn.  Pearson  contacted  a  mutual  friend.  K>  itive 

Patman,  and  secured  his  support.  At   Patman's  request,  Borkin  pre- 
pared and  submitted  biographical   information.  Senator  .V 
was  also  contacted,  and  indicated  his  support.  I  low  enth 
Patman  and  Magnuson  for  Borkin?  It  is  impossible  to  sa; 
Bid  occur,  however,  because  Borkin  was  ted  by  the  I      ! 

he  was  interviewed  at  the  White  House.  I  probabh  ly  as 

March  when  he  spoke  with  one  of  Macy's  o  —  I  ints.    Dui 
Interview,  Borkin  was  questioned  concerning  his  torj   phil 

bhy  and  potential  conflict  of  interest.  But,  he  left   with  I 
impression  that  the  major  thrust  ing  had  be< 

whether  there  would  be  any  po  sible  or  pr  »bable  political  pro 
bis  name  was  submitted  to  th    Senat 

was  considered  it--  unknown:  Macy  recalled  that  Borkin'*  did 

arise  from  congressional  sources,  and  that  discussion  ing  him 

Bid  occur.18  Later,  when  the  appointment   was  made,   Br 
reported  that   Borkin  had  been  undi 
fcember.1 ' 

The  first    four  individuals  had   no  cl 
with  the  Democratic  Party  or  the  Johnson  administration;  th< 
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maining  two  persons  had  excellent  credentials  in  both  areas,  and 
appeared  to  have  been  seriously  considered  about  the  time  Loevinger 
left  the  FCC.  John  B.  Criswell  was  then  treasurer  of  the  Democratic 
National  Committee,  director  of  the  upcoming  party  convent  ion  and 
a  political  advisor  to  President  Johnson.  A  graduate  of  the  I miversity 
01  Tulsa,  Criswell  had  spent  almost  his  entire  professional  farcer  as 
a  political  Staff  man,  largely  in  press  relations  for  Governor,  then 
Senator  J.  Howard  Edmondson  of  Oklahoma.  Following  2  years  on 
the  staff  of  the  National  Committee,  Criswell  was  named  national 
treasurer  at  the  age  of  34  in  L967.  Richard  Schmidt  had  equally 
good  party  connections:  a  lawyer  by  profession,  Schmidt  had  been 
active  in  Colorado  politics  since  the  early  L950's;  in  1964,  he  had  been 
a  delegate  to  the  national  convention.  Jle  practiced  law  in  Denver 
until  L965,  when  he  was  named  general  counsel  of  the  U.S.  Informa- 
tion Agency,  and  given  the  responsibility  for  congressional  liaison. 
In  addition  to  his  political  activities,  Schmidt  had  also  been  active 
in  broadcasting:  During  the  r.)40's  he  had  been  employed  in  various 
capacities  with  a  radio  station  in  Denver;  he  was  former  counsel  to 
i la-  Colorado  Association  of  Broadcasters;  he  also  taught  communica- 
law  at  the  University  of  Denver  Law  School. 

Attempting  to  determine  how  close  either  of  these  men  came  to 
appointment  illustrates  the  confusion  which,  from  the  outside,  always 
accompanies  these  selections.  According  to  Broadcasting,  Criswell 
was  the  •'hottest  prospect"  and  his  nomination  had  actually  been 
expected  in  mid-June  1068.  But  in  the  same  article,  the  magazine 
also  quoted  authoritative  sources  as  saying  that  Schmidt's  nomination 
was  "on  the  President's  desk*'  awaiting  his  signature.18  Borkin 
distinctly  recalled  Drew  Pearson  telling  him  that  the  "competition" 
was  Criswell,  who  had  the  active  support  of  Senator  Monroney; 
Borkin  recalled  nothing  concerning  Schmidt.19  Paglin,  who  attempted 
to  keep  in  touch  with  such  things,  viewed  Schmidt  as  the  real  con- 
tender: both  men  had  met  on  the  street,  and  twitted  each  other  about 
being  honorable  opponents.20  John  Macy,  on  the  other  hand,  was  un- 
aware of  any  consideration  of  Criswell,  and  remembered  that  serious 
thought  was  given  to  naming  Schmidt.-1 

For  what  it  was  worth,  departing  Commissioner  Loevinger  did 
recommend  the  selection  of  Schmidt  to  the  White  House.22  More  im- 
portant. Schmidt's  immediate  superior  at  USIA  was  Leonard  Marks, 
a  person  who  would  play  a  critically  important  role  in  this  appoint- 
ment almost  from  the  start.23 

Uncharacteristically,  Lyndon  Johnson  leaned  heavily  on  the  advice 
of  a  -ingle  man  as  far  as  this  appointment.  Johnson  had  known 
Leonard  Marks  for  years.  Marks,  following  a  4-year  stint  with  the 
VCC  General  Counsel's  office,  had  formed  his  own  Washington  law 
t'u  in  in  1946.  By  the  1950's,  Colin  &  Marks  had  become  one  of  the 
leading  communications  law  firms  in  the  city,  and  had  a  reputation 
for  excellent  political  connections.  A  good  part  of  the  firm's  success 
resulted  from  the  fact  that  Marks  represented  the  Johnson  broad- 
casl  inn"  interests  in  matters  concerning  the  FCC.  A  fter  years  of  associ- 
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ation,  Leonard  Marks  was  a  trusted  a  the  P  .  and 

clearly  a  member  of  the  administration's  inner 

In  L965,  President  Johnson  named  M  i  d  <»t"  the  I  ,S.  I 

inatioi!  Agency;  but,  for  all  practical  purpo        M  u 
dential  adviser  and  his  office  may  as  well  have  been  located  in  the 
White  House.  Ii  is  a  fair  assumption  thai  M 
on  other  F(  )C  appointment  decisions;  bul  ii  ection  ^ 

he  play  such  a  centra]  role  as  in  this  i  i       I        rg    part,  he  or* 
independently  from  the  President's  adviser  on  appointmei 
fcfacy.   While  Macy,  at   the   President's   instruction,  was  compiling 
possible  names  of  persons  involved  in  educational  television,  M 
was  more  directly  involved  in  the  decisionmaking  on  tl 

selection. 

The  search    for  a   replacement    for   I  ertainlj 

awaited  bis  depart  ure  from  t  he  <  lomi  in  as  early  as 

winter.24  Moreover,  if  Ambassador  John  Hayes  had  been  willii 
accept  the  appointment,  it  is  clear  that  a  selection  for  the  Loe^ 
seat  would  have  been  announced  weeks  bef<  expiration  oi 

term.  Following  the  President's  announced  decision  to  hall  the  bomb- 
ing in  North  Vietnam,  I  [ayes  was  recalled  from  his  diplomatic  p< 
Switzerland  to  discuss  problems  involved  in  s 

the  Swiss  were  involved  as  interested  neutrals.  1  pun  his  return,  and 
much  to  his  surprise,  a  Director  of  a  Government  ag  died  him 

to  inquire  whether  he  would  accept  an  appointment  to  tl  FCC. 
(Probably,  the  call  came  from  Leonard  M  .  Hayes,  who  enjoyed 
his  work  in  the  foreign  service,  indicated  thai  he  would  not  care  for 
it  at  all.  Two  or  three  day-  later,  Ambassador  Hayes  met  wit 
President  on  other  matters,  and  during  that  conversation  the  Ft  C 
was  again  mentioned.  Hayes  recalled  that  the  President  who  had  ap- 
parently been  informed  of  the  telephone  conversation  asked  him  why 
he  was  not  interested  in  the  F(  JC nomination. 

From  the   President's   viewpoint,   Hayes   would   be  an  attract 
nominee  for  several  reasons.  First,  the  two  men  knew  each  other  well. 
Hayes  had  served  as  media  adviser  to  Johnson  both  in  I  and 

P.m'.I  campaigns.  Hayes  was  sufficiently  acquainted  to  be  able 
ally  mention  the  Johnson  family  holdings  in  broa<  g  when  h< 

ited  with  then  Vice  President  Johnson.  The  two  men.  of  cours  . 
just  "talking  shop"  because  Hayes,  himself ,  was  a  bro 
been  president  of  the  Post-Newsweek  stations,  which  included  both  ra- 
dio and  television  holdings.  I  [ayes  had  also  held  various  po  rith- 
in  the  National  Association  of  Broadcasters,  and  Johnson  had  named 
him  to  the  Commission  on   Educational  Television  of  the  Can 
Corporation  in  1965.  Finally,  Hayes              Bciently  distant  from  all 
of  that  as  well :  since  the  fall  of  1966,  I  [ayes  had  been  sen  ii  g  as  John- 
son's ambassador  to  Switzerland.  The  qualities  Have-  possessed  must 
have  seemed  perfect  to  Johnson:  broadcaster,  but  ah 
diplomat  and  experienced  in  educational  television;  clearly  a  1> 
crat,  but  no  rabid  partisan  which  might  unruffle  Senate  Republ 
ina  Presidential  election  year.  But  Hayesdidn't  want  the 

And  he  listed  five  or  sis   reasoi  -   \  ;. . .   I  .\  n< 
quietly  through  most  of  t he  recita I.    \ 
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how  the  Senate  might  read  to  the  appointment  of  a  former  broadcaster 
to  the  FCC;  to  which,  Johnson  "snorted"  that  he  would  take  care  of 
that  Wlini  Hayes  concluded,  Johnson  obviously  not  pressing  the 
matter  offered  to  allow  Haves  bo  think  about  it.  Then,  the  President 
reminded  Hayes  thai  it  was  a  7-year  term,  suggesting  that  Hayes 
could  continue  after  Johnson  left  the  White  House.  At  a  later  point 
in  the  discussion,  the  subject  i  ppointment  was  again  raised  by 

the  President  :  he  said  it  was  very  important  to  ge4  the  right  pe 
for  this  particular  seat,  and  that  if  Haves  had  any  suggestions,  he 
would  appreciate  receiving  them.27 

There  was  no  doubt  that  it  was  a  very  significant  appointment  at 
sitive  time  for  the  Agency,  the  industries  it  regulated,  and  the 
President. 

For  the  FCC,  the  appointment  meant  the  balance  of  power.  The 
departure  of  Loevinger  was  the  loss  of  a  "strong  prop"  to  Rose]  I  [yde. 
With  Loevinger  gone,  the  Commission  evenly  divided  on  several 
important  matters,  leaving  no  clear  majority  behind  the  chairman.-" 
The  consistent  minority,  composed  of  Cox  and  Johnson,  could  also 
occasionally  count  on  Commissioner  Bartley  for  a  third  vote,  partic- 
ularly on  matters  of  media  concentration.  But  the  problems  Chairman 
Hyde  was  experiencing  went  far  deeper  than  votes:  Nicholas  Johnson 
had  never  assumed  any  quiet  dissenter  role;  his  disagreements  with  the 
majority  were  increasingly  taken  to  the  public  in  speeches  and  in 
media  appearances.  His  criticism  was  sharp  and  unceasing,  which 
did  not  make  life  any  easier  for  Hyde.  One  former  Commissioner 
recalled  meeting  Hyde,  with  tears  in  his  eyes,  after  a  particularly 
stormy  Commission  session  with  Commissioner  Johnson.29  Whatever 
his  other  qualities,  the  aging  FCC  Chairman  was  not  a  strong  leader 
of  t  he  ( Jommission.  If  the  President  selected  someone  who  sympathized 
with  Johnson's  viewpoints,  it  could  very  well  mean  a  considerable  loss 
of  stability  at  the  Agency. 

The  seventh  vacant  seat  also  meant  a  great  deal  to  the  industries 
which  the  FCC  supervised  or  regulated;  the  delicate  Commission  bal- 
ance, coupled  with  the  forceful  and  repeated  outbursts  of  Commis- 
sioner Johnson,  made  those  interests  uneasy.  Many  months  before  the 
Loevinger  resignation^  Johnson  had  riled  the  industries  regulated  by 
the  VCC  in  much  the  same  way  as  lie  had  aroused  the  anger  of  the 
maritime  interests  several  years  earlier.  When  Lyndon  Johnson  was 
considering  Loevinger's  successor,  Broadcasting  continued  to  run  its 
editorial  broadsides  vilifying  Commissioner  Johnson.  In  August  1968, 
the  editors  noted  that  the  "arrogant  young  man"  with  the  "fetish"  for 
publicity  had  passed  the  2-year  point  in  his  Commission  service.  It 
had  only  taken  that  long  forthe  maritime  interests  to  rid  themselves  of 
•■rvices  as  maritime  administrator;  why,  the  magazine,  wondered, 
couldn't  the  communicat  ions  industry — "with  all  its  vaunted  muscle" — 
do  the  same  thing?  "  It  can  be  safely  assumed  that  there  was  steady 
pressure  on  the  White  House  to  steer  clear  of  any  person  who  might 
shore  up  the  ('ox-Johnson  minority  on  the  FCC.' 

On  this  appointment,  President  Johnson  carefully  considered  the 
viewpoints  of  indusl  ry  spokesmen  ;  there  was  a  certain'  residual  caution 
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due  to  the  Nicholas  Johnson  experien         I    •   !  •■■ 

\y  aware  of  the  absence  of  any  firm  majority  onthcComm 

that  would  be  considen  I,  but  it  had  to  I  > 

tors.  First,  the  President  wanted  a  nominei 

position;  no  political  hack  or      i 

or  interest  could  be  acceptable.  <  > 

ance  of  impropriety  would  be  avoidi 

broadcast  ing. 

There  were  also  partisan,  political 
into  account  :  1968  wa       I       ident  ial  i 
son  was  going  to  be  replaced.  Perhaps  back 
dent  could  have  secured  Senate  confirmatio 
Democrat,  such  as  Schnii.lt  or  ( iriswell,  wil 
election  neared,  Senate  Republicans  were  reluctant  I 
term  appointees  of  a  President  who  was  on  h 
when  the  Loevinger  seat  had  been  \  .         I: 

minority  in  the  Senate  had  snarled  seven  ent  . 

which  were  far  more  significant  than  a  seventh  comn  >r  the 

FCC.  Most  prominently,  the  aoi  Fortas  Chiei 

Justice  of  the  Supreme  Court  was  in  real  trouble;  that  nomini 
would  be  withdrawn  on  October  !.  President  Johnson  had  no  u 
t ion  of  adding  to  his  woo  with  the  5  and  speculation  an 

the  effect  that,  until  t  lie  Sen,-:  ed  for  the  elections,  no  one  would 

be  named  to  the  FCC.  That  wouldincr  i     Johnson's  difficulty  of  find 
ing  a  competent  person  to  take  a  recess  appointment  of  uncertain  dur- 
ation, which  depended  entirely  upo]  tnber 
elections. 

In  point  of  fact,  Lyndon  Johnson  had  to  be  convinced  t>  I 
would  submit  the  nomination  of  II.  Rex  Lee  to  the  Senate  less  than  1 
month  before  the  election  recess.  Careful  assurances  nous 

argument  on  Lee's  behal  f  swung  t  he  balance. 

Lee  had  been  under  cons ide rat  ion  for  some  time :  indeed,  he  had  first 
been  apprised  of  the  vacancy  many  month-  earlier  duru  eting 

with  John  Macy  over  unrelated  matter-.  Macy  inquired  whether  I  .• 
had  any  recommendations  of  persons  in  the  educational  te  field 

whom  the  White  House  might  consider  for  appointmei 
out  any  thought  of  himself,  submitted  three  recomn 
quested.  -'  At  that  time,  Lee  was  -till  relatively  new  to  h  on  as 

assistant  adminisl  rator  of  i  hi    \  foi  1 1 

only  recent  ly,  he  had  ret  urned  from  I 
of  American  Samoa.  One  of  his  principal 

distant  territory  explained  both  the  I  t  to  L 

for  recommendations,  and     in  significant  part 
for  the  L(  (  . 

Lee  arrived  in  Samoa  in   L961,  with  instructions  from  P    - 
Kennedy  to  clean  up  whl 

the  six-nation  South  Pacific  Commission  met  there  the  follow 
( )ne  of  the  first  I  hings  Lee  looki  i  :' 
that   regard,  official  statistics  indicated 

nat  ive  popidat  ion  was  literate  in  English,  which  quired  «■■ 

in    the    schools:    the    native    lau- 

I  ntt-rvicw  wit  ti  I 
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grounds.  Governor  Lee  found  the  reality  far  different  than  the  statis- 
i ics :  he  was  confronted  by  a  population  that  was  not  only  illiterate  in 
English,  bul  in  Samoan  as  well  to  a  large  extent.  The  Samoan  teachers 
were  not  competent  in  the  language  which  they  were  required  to  teach, 
with  the  result  that  the  children  simply  sat  in  classrooms  day  after 
day  with  little  or  no  comprehension.  The  new  ( rovernor's  educat  ional 
advisors  strongly  suggested  that  the  answer  was  to  fire  the  Samoan 
instructors,  and  secure  the  necessary  funds  to  hire  certified  teachers 
from  the  mainland.  Lee  balked  at  the  suggest  ion  :  the  teachers,  in  many 
instances,  were  the  elite  of  the  villages,  and  their  replacement  en 
masse  by  imported  Americans  seemed  to  be  an  unwise  course  of  act  ion. 
It  was  at  that  point  that  Lee  considered  the  possibility  of  utilizing 
educational  television  as  the  core  of  the  instinct  ion  in  English  and 
other  subjects. 

At  first  glance,  it  did  not  appear  to  be  a  realistic  alternative:  the 
islands  had  no  experts  versed  in  electronics,  and  very  little  electricity. 
All  the  same,  Lee  returned  to  Washington,  and  as  part  of  an  overall 
development  program,  secured  congressional  approval  for  a  feasibil- 
ity study  on  educational  television.  Thereafter,  he  hired  the  National 
Association  of  Educational  Broadcasters  (XAEB)  to  conduct  the 
study.  Tr  was  at  that  point  that  he  first  became  acquainted  with  Leon- 
ard Marks,  who  was  then  counsel  for  the  XAEB.  By  January  1962. 
the  results  of  the  study  indicated  that  such  a  project  was  feasible,  and 
Congress  thereafter  appropriated  the  necessary  funds.  Unlike  most 
educational  TV  systems,  the  Samoan  venture  was  unique  in  that  tele- 
vision woidd  be  the  core,  rather  than  the  supplement  of  the  instruc- 
tion. Other  improvements  in  the  territory  were  also  made  to  the  credit 
of  Lee  during  his  6  years  in  the- islands.33 

Samoa  was  hardly  Lee's  first  assignment  which  concerned  minority 
group  cultures.  A  large  part  of  his  career  as  a  civil  servant  was  spent 
on  such  missions,  which  took  him  to  the  farflung  corners  of  the  world. 
All  of  which  was  very  distant  from  Rigby,  Idaho,  where  he  was  born 
910.  Following  his  graduation  from  the  University  of  Idaho  in 
L936,  Tvee  initially  worked  as  an  economist  with  the  Department,  of 
Agriculture  in  Idaho'  and  California.  In  1042,  he  transferred  to  the 
War  Relocation  Authority,  which  had  direct  responsibility  for  uproot- 
ing the  American- Japanese  population  from  the  West  Coast  and  re- 
locating them  jn  what  amounted  to  concentration  camps.  Lee  was  in- 
volved in  the  readjustment  and  resettling  aspects  once  they  arrived  at 
the  camps,  and  later  for  their  movement  out  of  the  camps  and  back 
into  a  normal  environment. 

Today,  as  then,  Lee  viewed  the  evacuation,  as  one  of  the  "greatest 
injustices  ever  done  to  a  people"  and  ''counter  to  everything  America 
stood  for."  But,  the  hysteria  of  the  times  and  the  concern  for  western, 
mainland  defenses  convinced  a  number  of  people  that  the  evacuation 
was  absolutely  essential  as  part  of  the  war  effort.  In  1946,  his  work 
finished  with  the  Japanese,  Lee  began  his  long  involvement  with  the 
Department  of  the  Interior  as  Assistant  Director  of  the  Office  of  Ter- 
ritories: in  1949,  he  would  also  work-  briefly  as  a  consultant  to  the 
United  Nations  on  the  Palestinian  refugee  problem.  In  1950,  he  was 
appointed  first  Associate  and  then  Deputy  Commissioner  of  the  Bureau 
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of   Indian    A>ffairs,  a   position   lie  held  thro  I 

administration.  Thus,  prior  to  his   I  <  I 

involved  with  Ajnerican  territoi 

nese,  as  well  as  extensive  work  with  the  Ameri<        I 

never  been  active  politically,  although  hia  W  i 

him  in  frequent  contact  w  it  h  ■  •<»!  :il  comn 

In  the  1960's,  he  declared  himself  a  Demo  rat  He  had  .  • 
employed  by  anyone  other  1  Federal  Governmei  I 

a  brief  stint  with  tin-  I  rniversity  of  I 
than  his  experience  with  educat ional  television  in  S  .  I      ' 

edge  of  communications  was  simply  incident 

( >ver  the  years  and  through  both  I  iemocrat  i<  Republican  admin- 

istrations, Lee  had  built  .-i  reputatioi  did,  hara-working 

public  servant.  (  me  Senator  cha  rin| 

"administrator's  administ  ratoi  ':!.•.  I 

programs  ['ve  been  associated  with.  [Ve  run  a  tight  -hip  in  ten 
cost  and  efficiency."  His  years  with  th    I  •    eral  bureauci 
gested  that  Lee  would  not  Ik'  given  to  the  "v  ild  extremes  of  reg 
tion"  which  tin1  industry   feared.  One  3cribed   I. 

"dynamo"  but  one  "who  moves  \  rery  carefully  .  I  [e's  m  p<>!it  ical  animal 
who  moves  fast  hut  who  carefully  reconnoiters  the  terrain  first.'5   ' 

All  of  that  worked  to  .  But  he  had  n  '.'.ell. 

Perhaps  most  important,  the  President  was  personally  rami 
Lee's  work  with  educational  TV  in  Samoa.  During  ;      I 
in  1966,  Johnson  had  stopped  in  S  md  inspected  those  facil  I 

lie  was  impressed,  and  mem  ioned  the  Samoan  system  at  other  com 
he  visited  a-  an  example  <»1'  the  useful  nes  :n  an  Q] 

developed  culture.  In  1967,  President  Johnson  heartily  recommi 
the  Samoan  model  to  the  president  of  El  Salvador,  and  at  Join 
request,  Lee  did  consult  with  tint  government  on  educational  TV. 
Lyndon  Johnson  had  a  genuine  interest  in  that  particular  us 
medium:  there  is  evidence  which  indicated  that  the   Pi   - 
previously  considered  Darning  an  educational  l>n> 
To  the  President's  mind,  tisfied  that  requiren 

It  was  probably  Johns  §  which  prompted 

him  to  ask  Macy  to  contacl  I  ^.pril  concerning  1  nan 

FCC  appointment.  Macy  informed  Lee  that  he  was  just  •  iany 

under  consideration,  and  Lee  indicated  that 
Nothing  much  happened  for  some  months  I 

clined  an  interview  with  Broadcasting  once  it  was  rumored  that  he 
was  under  considerat  ion. 

In  the  "White  Hon-'  .  I       -  name  was  repeatedly  ti 
versations  on  this  vacan  n  Macy  is  convinced  that  I       P 

dent  was  strongly  interested  'n  select  i  g  I.    •  for  th< 
quite  early  date:  hut  no  action  was  I  Vs  th.-  partisan,  pol  I 

climate  stiffened,  Johnson  was  increasingly 
nomination.  It  was  probably  sometime  in  lat<  i  r  when  1 

called  by  ;i  White  I  louse  :ni  I 

names  of  Senators  v  upport  hi-  confirmai 
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lid  submit  a  list  of  9  or  10  Senate  Members,  all  of  whom  were 
contacted.  Lee's  first  indication  thai  the  field  had  been  narrowed  to 
him  occurred  when  Johnson  called  Lee's  immediate  superior  at  AID 
for  his  recommendat  ion. 

Even  then,  nothing  happened.  Meanwhile,  Senate  Mm  I    ader 

Dirksen  was  making  statements  to  the  effect  that  no  further  long- 
term  appointees  would  be  approved,  pending  the  results  of  the  elec- 
tion. As  outlined  to  Lee  by  Leonard  Marks,  there  were  two  funda- 
mental problems  in  securing  his  nomination:  First,  whether  the  Presi- 
dent would  submit  any  name  at  that  time:  second,  that  the  President 
would  noi  nominate  Lee  unless  be  was  given  assurances  that  the  Senate 
would  confirm  him  without  controversy.40  Endeed,  it  had  taken  con- 
siderable effort  to  bring  Johnson  even  to  that  point.  It  is  said  that 
Leonard  .Mark-  had  to  argue  strenuously  with  the  President  to  con- 
vince him  that  Lee  was  the  right  man  for  the  job  at  the  right  time.41 
Lee,  in  one  of  several  conversations,  told  Marks  that  he  was  certain 
that  hi-  friends,  on  both  sides  of  the  aisle,  would  support  him. 

That  led  to  Lee's  first,  very  brief  conversation  with  Lyndon  John- 
son. Johnson  indicated  that  a  number  of  names — perhaps  as  many  as 
40 — had  been  considered,  before  the  field  had  been  narrowed.  The 
President  stated  that  he  had  been  impressed  with  the  educational  TV 
system  in  Samoa,  and  that  lie  had  also  seen  the  letters  and  statements 
of  recommendations  from  the  Senators.  All  of  the  endorsements  had 
been  strong,  and  none  had  even  been  slightly  adverse.42  In  fact,  the 
leaders  of  the  Interior  Committees  of  both  Houses  strongly  supported 
Still,  that  was  not  enough:  Johnson,  as  Marks  advised  Lee. 
wanted  reasonable  assurances  from  Senate  leadership  that  he  would 
be  confirmed  before  the  nomination  was  submitted.44  Of  course.  John- 
son had  always  made  it  a  practice  to  carefully  clear  his  nominations 
in  advance  of  their  submission;  but,  this  was  an  extraordinary  case 
at  a  politically  sensitive  time  which  called  for  more  caution  than 
usual. 

The  next  lew  days  were  harried  for  Lee.  lie  went  to  the  Hill  and  saw 
his  good  friend.  Senator  Henry  M.  Jackson  of  Washington.  They  had 
known  each  other  since  11)40,  when  Jackson  was  serving  in  the  House; 
as  chairman  of  the  Senate  Interior  Committee,  Jackson  and  Lee  had 
been  in  frequent  contact. 'What  Marks  did  for  Lee  in  the  White  House, 
Jackson  did  in  the  Senate.  Or,  as  Lee  put  it,  "Jackson  did  the  job  for 
me."  It  was  Jackson  who  contacted  Commerce  Committee  Chairman 
Magnuson,  who  indicated  that  he  would  support  prompt  confirmation. 
It  was  also  Jackson  who  secured  clearance  for  Lee  from  Minority 
Leader  Dirksen.  This  information  was  conveyed  to  the  White  House. 
and  Lee  was  nominated  the  next  day.  The  same  day,  Lee  spoke  briefly 
with  Magnuson,  and  checked  with  the  Commerce  Committee  staff. 
After  his  name  had  gone  to  the  Senate,  Lee  met  for  a  second,  brief 
talk  with  the  President.  At  that  time,  Johnson  instructed  Lee  to  vote 
bis  conscience  as  a  Commissioner,  and  hoped  that  he  would  not  fail  him 
in  that  regard.  Lee  recollected  the  President  stating  that  Lee's  only 
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responsibility  was  to  the  public,  and  thai  he  nei 
agency  matters  with  him, 

The  Senate  leadership  was  true  to  it-  word  On  Friday,  S 
ber  L3,  L968  -within  36  hours  of  the  submission  of  the  nominal 
the  Commerce  Committee  met  to  Lee  nominal  01  . 

Senators  appeared  for  the  purpose  of  endorsing  the  nominee.  01 
course,  Lee  was  unfamiliar  with  the  E  license  allocatioi    . 

TV,  cigarette  advertising,  and  others;  cooly  and  calmly,  the  nominee 
indicated  his  lack  of  knowledge  on  specific  matters.  The  following 
Monday,  lie  was  confirmed  unanimously  by  the  Senate. 

Lee's  selection  was  the  result  of  several  ma  hich 

surrounded  the  fact  that  his  confirmation  would  stir  no  contr 
Ih1  was  a  neutral,  rather  than  a  partisan  Democrat;  he  had  a  Lr<">d. 
si  a  hie  reputat  ion  and  excellent  contacts  in  Congress;  politically,    i 
a  moderate  with  a  long  record  of  faithful  service:  finally,  he  I  ad  an 
lation  with  educational  television.  In  a  word,  he  was  predictable. 
Anything  short  of  that  could  have  easily  meant  no  act  ion  on  bis  nomi- 
nation at  that  time,  even  though  the  President's  party  controlled 
Senate. 

With  tlu>  depart  nrc  of  Loevinger  and  the  selection  of  Lee,  President 
Johnson  had  appointed  or  reappointed  e\  ery  member  of  t  he  F( '( '.  with 
one   exception.   A  lone   Kennedy   appointee.   Kenneth   Cox,   rem.. 
What  direct  ion  had  Johnson's  appointments  taken,  and  did  they  reflect 
a  course  which  he  wanted  for  the  FCC?  By  all  appearances,  much  of 
what  Johnson  did  reinforced  the  status  quo,  which  Kennedy  had  made 
a  serious  effort  to  alter.  Every  Commissioner  who  was  interested  was 
reappointed ;  no  other  President  since  Truman  allowed  hi-  pre 
to  select  as  many  ( Commissioners.  I  ,\  ndon  Johnson,  in  a  sense,  signified 
his  relief  at  Henry's  departure  by  naming  a  Chairman  who  had 
initially  appointed  by  Truman  in  1946.  Two  of  the  three  new  Com- 
missioners selected  by  Johnson  shared  certain  things  in  comm< 
were  "neutrals,"  Wadsworth  of  the  Republican  variety  and  Lee  of  the 
Democratic;  both,  to  a  large  degree,  were  predictable  in  the  sense 
they  would  function  within  traditional  norms  as  commis 
backgrounds  of  both  men  were  grounded  in  international,  rather 
dome-tic  affairs.  By  appointing  men  such  as  that,  and  by  reappoint  inir 
the  others.  Johnson  projected  an  image  of  distance  from  an  ac 
which  every  '-\  years  considered  renewal  of  his  various  radio  and  tele- 
vision  Licenses. 

In  all  his  FCC  appointment  decisions,  Lyndon  Johnson  displayed 
the  masterful  skill  of  a  consummate  politician:  considerations,  per- 
sonal and  political,  brilliantly  merged  with  what  seems  to  be  an  o> 
inclination  toward  a  more  moderate  FCC  than  that  which  k 
might  have  created  if  he  had  lived  ami  been  reelected.  A.voidai 
political  controversy,  however,  seem-  to  he  the  central  criterion  in 
much  of  Johnson's  selection  decisions:  Ford  ••■. as  convinced  to  remain 
on  through  the   L964  elections;  sitting  Commissioners,  with  strong 
political  support,  were  continued  rather  than  turned  aside;  pei 
with  international  affairs  orientation  were  selected;  even  LBJ's  po- 
tentially most  controversial  nominee,  Nicholas  Johnson,  was  slipped 
in  with  Chairman  Hyde  and  approved  in  tandem.  Not  once  was  : 
Bven  a  hint  of  controversy  in  the  Senate  <>\<t  an  LBJ  selection  i 


4:'  Interview  with  Leo. 
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up  until  the  very  end;  in  a  sense  symbolic  of  thai  fad  was  the  Llth 
hour  continual  ion  of  1 1.  Rex  Lee. 

Nicholas  Johnson  proved  to  be  the  one  exception  to  an  otherwise 
clear  pattern.  Doubtless,  the  President  expected  Commissioner  John- 
son to  be  a  dissenter,  a  spur  in  the  sides  of  the  more  amiable  and 
complacent  members.  lie  probably  got  a  good  deal  more  than  he 
expected,  as  the  Commissioner  moved  closer  to  radicalism,  in  style 
and  Bubstance.  But,  after  all,  he  was  but  one  of  seven,  and  LBJ 
showed  no  inclination  to  support  him  in  his  other  appointment  deci- 
sions. Essentially,  President  Johnson  was  satisfied  with  the  core  of  the 
Commission  that  he  had  inherited  from  Kennedy,  particularly  after 
Chairman  Henry  stepped  down.  By  the  end  of  Johnson's  Presidency, 
only  fragments  of  Kennedy's  impact  on  the  FCC  remained:  Richard 
Nixon  inherited  an  V('(%  which  was  still  an  odd  mixture1  of  Truman 
and  Eisenhower,  reaffirmed  but  only  slightly  freshened  by  President 
Johnson. 


PAKT   [V 
THE  NIXON   1TEARS 

(January  20,  L969     August  9,  1974  I 


Chapteb  Nineteen 
Public  Ajwx  ites  Demand  \  Voici   in  Ajpointmes 

i  r." 

"Mr.  Dixon  has  trundled  along  and  LnstUutloi 
theory  of  endemic  Inacl  Ion,  delaj .  and 
the  Government's  Better  Business  Bureai 
Trade  Commission,  January  i 

"We  can  think  of  no  one  man  in  America  who  1 
onistic  to  the  interests  of  the  black  community  [th 

his  past  actions  and  by  bis  previ<  us  political  i  ugh!  ha: 

disembowel  the  Mack  community  of  Its  lnt<  dignity,  and  •m." 

Absalom  Jordan,  Jr.,  Black  Efforts  for  Soul  In  Tele^ 

Reduced  to  essentials,  the  political  app<  gula- 

tory  agencies  has  long  been  the  exclusive  and  undisturbed  domain  of 
i  hose  who  govern  and  those  organized  -  which  were  most  din 

affected — the  regulated  industries  and  the  polil  I 

complex  and  -untie  and  wrought    with  tensions,  the  u  n  on 

appointment  decisions  occurred  largely  wit  liin  i  hose  broad  parami 
Assuming  I  bat  \\  hal  h  a  and  pai  t" 

sarily  good  for  the  public,  the  peopli  ill}  pro- 

tected by  the  people's  representatives.  The  inointed, 

third  force — dist  inct  from  government,  party,  and  ind 
ing  on  behalf  of  the  public  interest  on  appointment  matt  1  new 

phenomenon,  which  coincided  with  the  R  fcf. 

Nixon  to  the  Presidency  in  L969.  For  the  lit    ai  nothing 

quite  like  it  had  ever  occurred  in  at  least  20  years,  A  typical  Senate 
hearing— reflecting  the  processes  of  selection  included  the  nominee, 
the  politicians,  and,  on  rare  occasion,  test  imony  from  a  trade  indust  ry 
group.  All  of  that  would  change  in  1969,  and  the  pro 
again  he  free  from  such  input  throughout  Nixon's  first  term  in  office. 
It  was  a  force  horn  of  t  he  t  im 

The  late  1960's  were  time-  possessed  of  revolutionary  instincts,  if  not 
capabilities,  which  raised  a  new.  ma  and  which 

gested — or  rather,  compelled-  -  new  forms  and  formulas  for  dealing 
with  old  problems  and  old  institutions.  Though  not  on  the  front  lines 
of  the  assault,  both  the  FT( !  and  FCC  were  to  be  indelibly  affected  by 
those  new  forces.  Consumerism  is  a  somewhat  clumsy,  but  not  inaccu- 
rate description  of  the  form-  it  took.  (V  -up-,  with  divers 
sometimes  overlapping  interests  and  reflecting  various  shades  of  polit- 
ical persuasion,  began  to  take  serious  interest  in  tin-  workings  of  the 
regulatory  agencies. 

The  FTC1,  in  addition  to  its  antitrust  functions,  was  also  the  prin- 
cipal consumer  protection  agency  <>f  tin-  Federal  Government,  How 

1  Cox  <>t  ml,  •■Tin'  Nader  Report  on  the  Federal  Trade  Coram] 
Nader  Report.  1 
•  Bnrcli  Senate  hearing,  I960,  i>  .".1. 

I  291  1 


292 

had  it  spent  its  resources  in  that  regard?  What  were  the  agency's  pri- 
oril  ies  and  programs  for  the  consumer  \ 

The  F( '( '  regulated  t  he  medium  which  was  the  principal  communica- 
tive device  for  the  vast  majority  of  Americans;  television,  in  the  most 
literal  sense,  television  had  brought  the  turmoil  of  the  L960's  home. 
Mad  the  coverage,  national  and  local,  been  accurate  and  fair?  Did  the 
director-  of  the  media  recognize  the  needs  of  non-white,  non-middle 
America  I  ( )r.  to  quote  one  public  advocate,  was  television  talking  "to 
an  America  that  doesn't  exist :  about  an  American  t  hat  doesn't  exist "  I 
And.  if  it  was.  what  was  the  FCC  doing  about  it  '.  More  important,  a 
fundamental  inquiry  was  being  heard  on  a  far  broader  scale  than  ever 
before  :  What  were  these  commissions  about  anyway,  and  who  was  run- 
ning i  hem  \  The  impact  of  the  work  of  the  public  interest  groups  would 
be  tangibly  apparent  in  Nixon's  first  selection  for  the  FTC;  it  would 
take  years  and  concerted  effort  to  finally  achieve  a  similar  impact  with 
the  F( '( '.  But,  in  time,  that  would  come  as  well. 

Demand  for  a  role  in  the  appointive  process  was  but  a  later  stage 
of  cit  i/en  group  action  :  initially,  the  focus  of  the  struggle  wastoestab- 
lish  a  legal  right  for  such  organizations  to  intervene,  on  behalf  of  con- 
sumers, on  substantive  issues  in  government  proceeding.  Though 
hardly  limited  to  the  regulatory  agencies,  some  of  the  most  significant 
and  earliest  Ln-roads  allowing  citizen  group  intervention  concerned  the 
FCC.  Public  concern,  both  organized  and  otherwise,  with  certain  as- 
pect- of  F( '( !  policy  was  nothing  new.  For  years,  there  had  been  orga- 
nizations which  had  prodded  the  commission  on  matters  such  as  tele- 
vised violence  and  advertising  directed  to  children,  programing  as  well 
as  educational  and  religious  broadcasting.  There  had  always  been  the 
usual  letters  of  complaint  and  suggestion  from  individuals.  But  when 
it  came  time  to  either  issue  or  renew  a  license,  it  was  essentially  a  closed 
affair  with  a  strictly  limited  groups  of  participants:  The  commission, 
the  licensee,  competing  licensees  and,  informally,  whatever  political 
clout  which  could  be  mustered  on  behalf  of  the  license  seekers. 

Tn  a  formal  sense,  there  was  no  voice  independent  of  those  interests 
until  1964.  It  was  in  April  of  that  year  that  the  office  of  communica- 
tion of  the  United  Church  of  Christ  petitioned  the  FCC  requesting 
an  opportunity  to  oppose  the  renewal  of  several  Mississippi  stations. 
charging  racial  discrimination  by  those  licensees  against  black  view- 
er-. A  ber  some  consideration  of  the  petitioners  complaints  and  after 
a  delay  of  over  1  year,  the  FCC  granted  short-term  renewals:  not 
only  were  the  petitioners  denied  an  opportunity  to  be  heard,  but  no 
hearing  was  held  at  all.  Upon  appeal,  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  firmly  disagreed  with  the  commission:  In 
December  100.").  it  ordered  the  VCC  to  hold  a  hearing  and  allow  the 
petitioner  to  enter  those  proceedings  as  a  party.  At  the  heart  of  the 
decision  was  the  notion  that  the  airwaves  belonged  to  the  people,  and 
that  groups  representative  of  listeners  should  be  allowed  a  voice  in 
the  allocation  of  those  licenses.  "After  nearly  five  decades  of  oper- 
ation," then  Judge  Warren  Burger  noted,  c;the  broadcasting  industry 
not  seem  to  have  grasped  the  simple  fact  that  a  broadcast  license 
is  a  public  trust  subject  to  termination  for  breach  of  duty." 

Recognizing  the  limited  VCC  staff  resources  for  monitoring  the 
community  service  of  licensees,  the  court  concluded  that  "some  mecha- 

"  Broadcasting,  May  5,  1969,  p.  52  (quoting  F>on  Kubaslc  of  National  Citizens  Committee 
for  Broadcasting). 


nism  must  be  &e\  eloped 
caD  be  made  pari  ol  the  record  ( 

Civil  rights  was  i  he  •  liich  al  i 

tervention  in  F< '( '  proceedii  i  legal  • 

-  would  follow :  bul  iad  been  rna 

New  groups  were  formed,  and  mai  local  in 

Broadcasting  could  report  thai  commui 
challenged,  in  a  singl(   ;  license  ren(  wa 

than  a  dozen  ci1  ies.  John  Banzh  1 1 '     \  -  I II 

(  A>I  I )    had  filed   numerou  lemand 

counter  cigarette  advert  d  for  denial  of  licei 

tions  which   failed  t<  I      M 

became  known  as  t  lie  Sal  ional  ( 'il  izens 
(  .\(  JCB)   was  established  w  il  h  i 
ami  diversity  of  pr< \g  j.  media 

development  of  public  tele\  ision. 

Meanwhile,  there  was  plenty  of  encouragement   for  citizen  gi 
action  coming  from  t  he  I  C(  oi      .  I 

sioner  Nicholas  Johnson  did  everything  conceivable  to  rally  public 
attention :  he  made  hundreds  of  sp 

issued  countless  ]  eases,  and  granted  inten  l  unlikely 

magazines  as   Penthouse.   He  probably  became  the 
commissioner  in  the  histon  oi  the  regulatory  agencies.  But  he  was 
not  alone  :  ( Commissioner  ( !ox,  to  a  somewhat  Lesser  degree  and  with  a 
different  style,  was  advocating  the  same  thing.  In  a  speech  in  late 
I  December  1968,  Cox  urged  his  audience  to  complain  t  ..hen 

the  FCC  acts  '"against  the  public  interest— -or  doesn't  act  at  all." 
also  added :  "Take  us  to  court  if  we  improperlj  d 
in  which  you  are  involved."  6  Commis  g  public  opinion  4 

Nothing  approaching  that  had  occurred  since  the  early  L950s  v 
Commissioner   Frieda    Hennock    literally   barnstormed   the  country 
organizing  support  for  educational  television.  Oi  ,evenb}  I 

all  of  this  was  still  a  David  and  Goliath  scena    <  .  1  ould 

hardly  match  the  money,  Legal  skill,  and  other  i 
at  the  command  of  the  broadcasters. 

All  the  same,  it  was  ominous  to  an  industry  which  was  well-kn 
for  a  high  degree  of  sensitn  ity  to  public  crit  icism.  The  industries  were 
used  to  fighting  among  themselves  and  the  politicians,  but  were  un- 
accustomed to  a  third  force  presumptuous  enough  to  claim  to  repn 
the  public  interest.  As  Washington  attorney   i  auJ  Porter,  a  frequent 
representative  of  the  broadcasting  industry  oefore  thi   FCC,d 
•*ln  a  democracy,  obviously,  everyone  has  the  right  to  bellyache,  bally- 
hoo, and  Lkj  heard.  Jim  i  tend  to  be  careless  and 
sponsible  about  it".'  Howev<   .  anted  m< 
right  to  bellyache;  they  wanted  to  be  part  oi  I 

policy,  and.  eventually,  a  role  in  the  |  men 

and  women  who  would  determine  tho 

As  for  tii'    FTC,  the  man  onsumerism  took  d 

ent  forms  from  that  of  1 1 
as  the  ( lonsumers  Federal  ion  oi    \  r  im- 
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pact  even  as  late  as  1968  was  negligible.  As  Commissioner  Blman  re- 
called, "For  all  practical  purposes,  they  didn't  exist  at  the  Commission 
Level"." 

All  the  same,  the  FTC  was  growing  increasingly  conscious  of  its  re- 
sponsibilities in  consumer  protection,  and — to  sonic  degree,  but  with- 
out any  clear  forceful  pattern — the  Commission  had  been  responding. 
The  FTC  had  played  a  leading,  if  not  pivotal,  role  in  i\w  eventual 
labeling  of  cigarettes  as  hazardous  substances:  studies  had  been  con- 
ducted on  deceptive  and  unfair  trade  practices  against  the  poor: 
abuses  in  credit  selling  had  also  been  investigated;  and.  of  course,  the 
agency  had  continued  its  longstanding  programs  pertaining  to  gar- 
ment and  tin-  Labeling.  With  its  broad  responsibilities  over  the  entire 
economy,  the  FTC  never  had  a  single,  identifiable  constituency,  much 
less  a  consumer  constituency.  As  such,  the  scales  too  often  tipped  to 
tiie  side  of  other  agency  priorities,  other  interests.  And  nothing  had 
been  done  to  arouse  public  interest,  on  any  broad  scale,  in  the  50-year- 
old  agency.  Nothing,  that  is,  until  three  Yale  law  students  (who  later 
te  known  as  "Nader's  Raiders")  unleashed  an  attack  on  the 
Trade  Commission  which  forced  its  first,  thorough  reorganization  in 
many  years. 

It  was  hardly  the  first  analysis  of  the  workings  of  the  FTC:  there 
had  been  a  number  over  its  long  history,  and  improvements  had  some- 
times occurred  as  a  result.  But  this  particular  report  had  a  very  sig- 
nificant impact  for  several  reasons.  First,  the  timing  could  not  have 
been  better:  Within  a  few  days  of  its  issuance,  a  new  President  would 
be  inaugurated  who  would  have  a  comparatively  free  hand  to  re- 
organize the  agency's  staff  and  priorities;  8  years  of  dominance  by  the 
1  )emocratic  Party  was  coming  to  an  end.  Second,  the  report  was  credi- 
ble (though  scathing),  well- written  and  well-researched  by  a  group 
which  was  entirely  separate  from  Government  and  industry.  Third, 
the  Commission,  with  its  well-known  reputation  as  the  "Old  Lady  of 
Pennsylvania  Avenue/'  was  particularly  vulnerable;  it  gave  all  the 
appearances  of  the  alllictions  of  regulatory  agencies,  such  as  lack  of 
responsiveness  and  accountability,  secrecy,  and  sloth.  Fourth,  it  was 
the  Nader  report,  and  thereby  it  was  identified  with  the  leading  con- 
sumer advocate  in  America.  Finally,  and  perhaps  most  important,  the 
report's  findings  were  confirmed  almost  without  exception  in  a  more 
rest  rained,  but  no  less  momentous  analysis  conducted  by  an  American 
Bar  Association  committee. 

The  Nader  report  had  almost  nothing  good  to  say  about  the  FTC 
as  it  had  operated  since  1961  under  the  chairmanship  of  Paul  Band 
Dixon:  the  agency  had  not  systematically  detected  consumer 
fraud:  or  established  effective  enforcement  priorities;  or  moved  fast 
enough  once  they  were  detected;  or  even  asked  for  sufficient  powers 
from  Congress.  According  to  the  Nader  analysis,  many  of  the  top- 
level  -tali'  positions  were  being  held  by  persons  who  were  either  in- 
competent, lazy,  or  uninterested;  furthermore,  these  persons  owed  their 
job-  and  promotions  to  powerful  Congressmen,  rather  than  merit- 
orious service.  It  is  undeniable  that  Chairman  Dixon  had,  in  a  sig- 
m lira nt  fashion,  catered  to  the  desires  of  influential  legislators ;  but, 
it  must  be  added,  it  was  no  giveaway.  To  be  sure,  Chairman  Dixon 
had  secured  very  significant  budget  increases  from  Congress  which 

8  Interview  with  Elman. 


resulted  in  a  vastly  expanded  staff  from  thai   which  he  in  ei 
when  he  became  chairman  in  L961. 

Nader  also  charged  the  commission  with  *  *  r  i  ^r;  i  lt  i  1 1  u-  in  discriminal 
hiring  pracl  ices,  both  as  to  minorit  ies  and  as  to  young  lawyei  .  I . 
was  being  done  to  actively  recruil   b  .  and  recent   law 

graduates  who  were  hired  were  not  the  brightest  studeni 
best  schools.  To  auote  Nader,  I  be  I-  I '    -  is  •-i.it  v.  it  h  cronyism,'1  • 
plete  with  annual  pressures  for  cont  ribut  ions  to  I  le  I  democrat  ic  Partj . 
The  report  made  no  bones  about  who  was  re  ponsible  \°<>v  this  "self 
parody  of  bureaucracy":  n  was  the  man  who  had  hired  the stafl 
set  the  agency's  direction  for  8  years.  It  was  Paul  Eland  Dixon.   I    • 
report  closed  wit  h  a  call  for  hia  resignat  ion.9 

The  agency,  which  had,  to  various  d  operated  with 

Study,  had  anticipated  a  critical  analysis.  What  had  not  been  »\|  • 

was  the  almost  venomous,  personal  attack  on  agency  personnel,  and  the 
extensive  publicity  the  report  received  from  the  press.  Chairman 
Dixon,  who  still  considers  Ralph  Nader  1  eest  Mar  I  ever  nut.'' 

was  incensed,  and  three  of  his  fellow  Commissioners  closed  ranks  in 
support  of  the  chairman  against  the  Nader  chan 

The  exception  was  Commissioner  Elman,  who  issued  a  statement 
to  the  effect  that  the  Nader  allegations  were,  in  hi-  opinion,  substan- 
tially though  not  entirely  accurate.  Elman,  who  bad  lotiLr  been  dis- 
satisfied with  the  course  of  the  FTC,  had  actively  cooperated  with 
t  he  st  udy  almost  from  t  he  beginning;  he  had  given  t  he  "raiders"  office 
space,  had  opened  his  tiles  to  them  and  had  -pent  considerable  time 
discussing  the  agency's  problems  with  the  Nader  investigators.  In- 
volved almost  from  the  very  inception  of  the  idea.  Elman  was  con- 
vinced that  a  good,  solid  analysis  of  the  agency  would  arouse  the 
public  attention  it  had  lacked  for  so  long.11 

He  was  right.  By  April  L969,  President  Nixon  requested  the   \ 
ican  Bar  A.SSOciat  ion  to  form  its  own  committee  to  conduct  an  ana 
of  the  FTC  and  report  its  findings  by  mid-September  of  that  year. 
Again,  time  worked  to  the  advantage  of  the  Nader  group.  There  was 
no  vacancy  on  the  FTC  until  September  25,  when  the  term  of  ( Jom- 
missioner  Nicholson  would  expire.  Therefore, there  was  nothing 
could  do  anyway  with  the  Commission  pending  that  opening. 

The  A  I > A  committee  met  it-  deadline.  While  recognizing  that 
problems  of  the  \"\(  'did  not  begin  in  L961  and  certainly  did  not  occur 

as  a  result  of  any  one  man.  t  he  A  \\\  eon  mi  it  tee  found  the  Nader  report 

to  be  substantially  accurate  in  its  findings.  So  much  bo,  that  unless 
certain  changes  were  made,  the  A  l'» A  committee  concluded  that  the 
agency  should  be  abolished  : 

The  case  tor  change  la  plain.  What  Is  required  la  thai  the  changes  now  be  made, 
and  in  depth.   Further  temporizing  Is  Indefensible,   Notwithstanding  the 
potential  of  the  FTC  in  ii:.'  field  of  antitrust  and  consumer  protection,  if  change 
docs  not  occur,  there  will  be  no  substantial  purpose  n>  >"•  served  bj 
existent  • 

And  change,  the  report  continued,  required  the  ipporl  o 

I 'reside!!  t  and  the  Congress,  and  that  support  should  be  manifested  by  : 

;i  Nader  Report,  In  pagaim. 
'"  interview  \\  it  ii  I  >lxon 
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1969,  p. '::.  [  Hereafter,  .\r..\  Report.] 
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The  appointment  of  a  Commission  Chairman  with  executive  ability,  knowledge 
of  the  tasks  Congress  has  entrusted  t<>  the  agency,  and  sufficient  strength  and 
Independence  t<»  resist  pressures  from  Congress,  the  Executive  Branch,  <»r  the 
business  community  that  tend  t<>  cripple  effective  performance  by  the  FTC — we 
believe  that  it  is  Important  to  appoint  to  tins  position  someone  not  previouslj 
affiliated  with  it. 

No  President  has  ever  been  given  a  more  thoughtful,  incisive  delinea- 
tion of  the  problems  and  needs  of  a  regulatory  agency. 

But,  both  the  A.BA  and  Nader  reports  went  even  further:  they,  in 
effect,  advised  Richard  Nixon  not  to  designate — should  he  have  even 

considered  the  possibility — either  Paul  Rand  Dixon  or  any  other 
incumbent  member  of  the  Commission  as  Chairman.  No  other  analysis 
of  the  FTC  has  ever  been  that  specific  as  to  the  person  who  should  he 
appointed  to  head  the  agency. 

Even  after  Nader's  report  had  been  issued.  Rand  Dixon  entertained 
hopes  of  being  renamed  Chairman  by  President  Nixon;  on  more  than 
a  single  occasion,  he  made  reference  to  this  possibility  at  Commission 
meetings.14  It  is  said  that  Dixon  contacted  Senator  Dirksen,  arguing 
that — due  to  his  extensive  contacts  on  the  Hill — he  could  do  more  for 
the  Republicans  as  FTC  Chairman  than  any  member  of  their  own 
party.  However.  Chairman  Dixon  recognized  that  he  served  at  the 
pleasure  of  the  President:  after  the  inauguration,  Dixon  went  to  the 
White  House  to  ascertain  its  wishes  in  that  regard.  Dixon  told  Presi- 
dential adviser  Robert  Ellsworth  that  he  had  no  intention  of  resigning 
from  the  Commission  :  that  would  only  tend  to  lend  credence  to  Nader's 
charges.  Soon  after  that  meeting,  Dixon  was  instructed  to  remain  on 
as  Chairman  until  a  successor  was  announced.1"' 

What  choice  did  the  incoming  administration  have  ?  Of  the  five  Com- 
missioners, only  one — Mary  Gardiner  Jones — was  a  Republican. 

Commissioner  Mary  Jones  hardly  had  a  reputation  as  an  astute 
politician;  indeed,  it  was  the  absence  of  active,  partisan  political  in- 
volvement in  her  background  which  led  to  her  selection  by  President 
Johnson  to  iill  a  Republican  vacancy  in  1964.  Following  Xixon's  vic- 
tory, however,  -he  launched  an  active  campaign  for  the  chairmanship. 
In  December  1968,  she  wrote  the  President-elect  a  letter,  which  out- 
lined her  plans  if  she  was  named  and  the  agency's  problems  as  she 
viewed  them:  the  letter  was  never  acknowledged.  She  also  saw  promi- 
nent Eastern  Republican  Senators,  including  Prouty  of  Vermont  and 
Cotton  of  New  Hampshire;  their  reaction  was  something  less  than 
enthusiastic.  Thomas  Austern  of  Covington  &  Burling  made  strenuous 
efforts  on  her  behalf:  whether  what  he  did  Avas  help  or  hindrance  was 
nuclear.  Jones  did  have  one  conversation  with  an  adviser  to  Xixon, 
Harry  Dent,  who  discussed  her  views  on  regulation  of  the  textile  in- 
dustry; it  was  little  more  than  a  pat  on  the  back.  In  retrospect.  Mary 
done-  was  convinced  that  -he  was  not  seriously  considered  for  the  job. 
"let.  at   the  time,  there  was  sufficient  speculation  to  buoy  her  hopes.1* 

Ibit  all  chances— however  slim — of  her  being  selected  were  certainly 
shattered  by  a  sequence  of  events  which  gave  every  appearance  of 
impropriety  on  her  part. 

A£  part  of  their  quasi- judicial  function,  independent  commissioners 
theoretically  exercise  independent  judgment  on  matters  coming  before 

13  It. id.,  p.  85. 

:i  Interview  with  Nicholson  :  Interview  with  Elman. 

ir'  Interview  with  I  tfxon. 

18  Interview  wit  h  Jones. 
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them.  Hut  thai  Is  just  theory.  In  practice, a  multitude  oi 
totally  extraneous  to  the  merits     ma}    influence,  even 
commissioner's  vote  on  :l  particular  ca       -     >rtof  the  ver 
out-and-out  corruption,  such  as  bribery,  those  influei  cur  in  :i 

subtle,  almost  unnoticeable  fashion.  Indeed,  t 

gestion  for  a  particular  result  from  a  politician  or  n  lob  th  a 

stake  in  the  issue ;  often,  the  commissioner  ant 
without  any  persuasion  to  speak  of.  This  can  occur  in  a  reappoint 
situation,  when  regulatory  commissioners  are  particulai  3itive 

about  their  com  1  net.  Am  hit  ion  can  and  does  interfere  with  judgment. 
By  all  appearances,  Mary  Jones  allowed  just  that  to  happen  during  the 
winter  of  L968  69. 

It  all  concerned  a  proposed  merger  between  two  companies  which 
were  involved  in  the  department  store  business. 

Since  1966,  Broadway  Hale,  [nc,  a  large  chain  of  retail  stores  h 
in  California,  had  been  under  a  consent  order  not  to  acquire  anj  addi- 
tional holdings  in  that  sector  of  the  market  without  prior  appr 
from  the  FTC.  In  L968,  Broadway   Hale  petitioned  the  FTC  torpei 
mission  to  acquire  the  prestigious  department  store  of  N  M 

( Jo.  of  Texas.  Matter-,  he  fore  the  FTC  are  assigned,  on  a  rota  th 
by  the  Commission's  secretary  to  the  various  Commissioners,  ana  M 
Jones  drew  this  proposed  acquisition.  Following  exti  tudy,  the 

staff  recommended  that  the  mergi  r  not  be  approved.  When  it  reached 
the  Commission,  on  I  December  L7, 1968,  Commissioner  Jones  forcefully 
indicated  her  agreement   with  the  staff  recommendation;  typically, 
Jones  opposed  such  concentrations.  The  FTC  then  voted  3  2  (with 
Jones.  Ml  man  and  Nicholson  constituting  the  majority)  to  disap] 
the  merger;  t  here,  everyone  thought,  the  matter  ended.  But  at  the  ^  ery 
next  meeting,  ( Commissioner  Join-  said  she  had  reconsidered  her  | 
t ion  after  further  discussion  with  her  staff,  and  that  more  inform  it 
was  necessary.  Until  that  was  secured  she  would  w  ithdraw  her  vote.  At 
that  point,  the  Commission  complied  with  Jones'  request, and  the  staff 
was  ordered  to  gather  the  specified  information.  Commission 
continued  to  have  general  responsibility  for  monitoring  t  h  ular 

matter.17 

Her  sudden  change  of  mind   immediately   raised  suspicioi  3     I 
pieces  of  what  could  be  a  rather  unsavory  puzzle  were  all  pn 
her  request   for  more  time  occurred  at  a  time  when  she  was  actively 
seeking  the  chairmanship ;  H.  Thomas  Austern,  one  of  hei  tivc 

proponents  for  that   job,  was  also  counsel   for  Broadway   Hale: 
president  of  that  company,  Edward  Carter,  was  known  to  1  ally 

well-connected  in  California.  Subsequent  events  \*  orsened  the  situation. 

On  January  11.  1 969,  Jones  received  a  telephone  call  fn       Robert 
Finch,  who  had  just  left  his  hearing  on  his  nomination  ■     S 
of  Health,  Education,  and  Well         I    nch  and  .' 
FTC  chairmanship.  Then,  Secretan  designate  Finch  concluded 
conversat  ion  w  it  h  a  casual  remark  to  I ' 
his  regards.  Jones  was  stunned.  The  next  day, 
call  with  a  close  friend,  who  advised  her  that 
and  that  she  should  disqualify  hersel  f  from  tl 


Unless  otherwise  noted,  the  Brondwaj 

■  \'\  ( !   Mem  »er  -   Vote  s«  lt( 
el   al..   "The  Closed    Enti 

ls  intiTN  icw  w  it  h  Jones. 
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On  January  17.  she  did  just  that.  On  that  day.  the  stair  had  com- 
pleted its  additional  investigation  and  reached  the  same  conclusion; 
but,  when  t  ho  second  memorandum  readied  Jones'  office,  the  FTC's 
secret  ary  was  insl  meted  to  assign  t  he  matter  to  another  Commissioner. 

Commissioner  Jones  would  not  participate  further  in  the  proposed 
acquisition.  Commissioner  Elman  was  next  in  line  to  receive  the  recom- 
mendation: he  agreed  with  it  and  moved  that  the  Commission  dis- 
approve the  acquisition*  On  January  23,  the  matter  reached  the 
Commission  for  the  second  time.  Jones,  without  giving  any  reasons 
for  her  uonparticipation,  requested  that  it  be  placed  at  the  end  of  the 
agenda  since  she  intended  not  to  be  present  when  it  was  considered. 
In  her  absence,  the  Commission  split.  2-2,  and  agreed  to  inform 
Broadway-Hale  that  the  FTC  was  unable  to  approve  the  acquisition. 
According  to  a  newspaper  account,  Ed  Carter  took  action  even  before 
the  letter  was  sent :  he  requested  an  opportunity  for  an  informal  hear- 
ing be  fore  t  he  ( Commission.  Dixon  agreed,  and  he  scheduled  the  hearing 
for  a  date  when  he  knew  that  Jones  would  be  out  of  town  on  a  speaking 
engagement.10 

By  this  time.  Jones  must  have  been  very  perplexed.  One  thing  was 
clear:  Her  withdrawal  had  the  same  effect  as  her  "no"  vote  the  pre- 
vious December.  Members  of  her  staff  were  also  forcefully  arguing 
that  she  change  her  mind  and  allow  the  merger.  On  reflection,  she 
had  realized  that  she  should  have  either  informed  the  Commission 
of  the  call  from  Finch,  or  disregarded  it  as  simply  a  casual  remark.20 
Instead,  she  stumbled — or,  as  she  put  it,  "I  flipflopped  all  over  the 
place  and  at  one  time  I  tried  to  duck."  On  the  day  Carter  was  sched- 
uled to  meet  with  the  Commission,  Jones  suddenly  canceled  her  speak- 
ing engagement  and  returned  to  Washington.  Finally,  she  cast  the 
deciding  vote  approving  the  acquisition.21  In  7  weeks,  she  had  voted 
"no,"  withdrawn  from  participation,  and  then,  voted  to  approve  it. 
If  they  had  ever  existed,  all  hopes  for  the  chairmanship  vanished  at 
that  point. 

During  the  spring  of  1969,  while  the  ABA  panel  was  study- 
ing the  FTC  in  the  wake  of  the  Nader  disclosures,  Hand  Dixon 
was  having  difficulty  maintaining  a  Commission  majority  for  the 
first  time  in  his  long  tenure  in  the  chairmanship.  A  new  majority 
emerged,  composed  of  Jones,  Elman,  and  Nicholson.  Over  the  objec- 
tions of  both  1  )ixon  and  Maclntyre,  the  remaining  three  commissioners 
established  what  was  commonly  known  as  the  "garbage  committee." 
The  purpose  of  this  committee  was  to  recommend  to  the  Commission 
action  on  more  than  1.000  matters  which  had  been  pending  for  years 
without  a<t  ion :  many  of  them,  as  a  result  of  time,  had  grown  stale."  At 
about  the  same  time,  the  same  rebellious  majority  increased  from  11  to 
63  the  number  of  senior  staff  positions  to  which  the  Chairman  could  not 
make  appointments  without  the  approval  of  the  Commission;  that 
action  went  to  the  very  heart  of  Dixon's  power  over  the  agency,  and 
lie  refused  to  abide  by  it.  Instead,  Chairman  Dixon  eventually  referred 
the  matter  to  the  Civil  Service  Commission  for  a  ruling.23 

Landaner,  op.  dt, 
■  Interview  with  Jones. 
-l  Landaner,  op.  elk 

--  Interview  with  Nicholson  :  Interview  with  Elman. 

-;  A  n.\  i:.  port,  op.  clt.,  pp.  35-36  ;  interview  with  Elman. 


While  Dixon  presided  over  his  unsteady  Commu 
search  for  new  FTC  Chairman  paralleled  the  VB.A 
_  Months  before  the  expiration  <>!'  his  I 
sinner  James   Nicholson   was  called  to  1 1 

Flanigan,  the  Presidenl '  pal  adi 

regulatory  agencies.  Flanigan  indicated  to  N 
the  adminisl  rat  ion  was  pleased  v,  it  h  rep< 
FTC,  Nicholson  would  not  be  reappoint 
to  Nicholson.   1  [owever,   Fit  unci,  tl      I ' 

Ni.-holson  to  remain  on  the  Commission  until  t! 
able  to  assume  his  duties.   Nicholson,    in  active   Democrat   who 
hardly  inclined  toward  i  ixon  admin 

lion,  was  naturally  concerned  about  n  future  phu 

the  new  Chairman,  and  how  long  would  he  have  to  wa        I 
then  told  Nicholson  that  the  White  House  ha<  i  r  W. 

Weinberger,  the  director  of  finance  for  the  5  I    diforma; 

to  his  responsibilities  with  the  State  budget,  Weinh  roula  not 

be  able  to  assume  the  chairmanship  until  the  beginning  of 
administration  wanted  Nicholson  to  continue  on  until  the  ut 
Committee"  disposed  of  many  o  -  which  appi 

be  clogging  up  the  FTC's  processes.  Flanigan  N 

to  see  Weinberger  to  dis  iuss  the  FT(  J's  ; 
Chairman.  Nicholson  agreed  1  >,  and     at 

to  California  and  spent  a  day  with  Weinl  i  ok  along 

various  internal  memorandums  as  well  as  a  copy  of  the  Nader  n 
The  two  men  spent  most  of  the  day  dis<  y.  with  par- 

ticular reference  to  various  staff  problems.3    When   Nichol 
Weinberger,  he  was  immensely  impressed  with  N  >rthe 

FTC :  the  Commissioner  agreed  to  remain  with  thi    FTC  Decem- 

ber 1.  L969,  and  wrote  a  letter  to  that  effect  to  the  Preside] 

By  all  appearances,  the  select  ion  of  the  first   Nixon  Chairman  <>' 

FTC  received  very  serious  and  deliberate  consideration;  the  P 
dent  was  personally  involved  in  the  decision.  Political  factor-,  though 
doubtless  present,  were  clearly  secondary  and  were  balanced  carefullv 
against  the  needs  of  I  he  agency.  The  administ  rat  ion  certainly  realized 
the  impact  of  the  Nader  report  and  the  rising  interest  in  consumer- 
ism, both  of  which  called  for  a  thorough  reorganization  of  th 
The  makeup  of  the  Commission,  itself,  must  also  have  been  a  Pa 
the  new  Chairman  would  have  to  pres  terly 

divided  Commissions  in  Washington.  Finally,  the  Nixon  Whit    II 
was  given  advance  notice  of  the  finding  \l  ■  \  study,  which 

tended  to  butt  res  conclusioi         \  and. 

( laspar  Weinberg   i  FTC. 

Presidenl  Nixon  had  sele  ;t< 
lican,  but  w  hose  cr<  dei  I  ials  and  abil  well. 

A  native  of  San   Francisco,  the  I  in   had 

educated  in  the  East  :  he  held 
laude  and    Phi    Beta    K 

Almost    immediately  upcii  graduation    I  Law  School, 

Weinberger  entered  active  duty  in  the  Arin\  and  s] 

-'  Interview  with  N't 

Interview  with  Nicholson;  Interview  with  W< 

Interview  with  N1 
"  Interview  with  Weinlw  t 
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Genera]  Ma. -Arthur's  intelligence  staff  in  the  Pacific  After  bis  dis- 
charge, Weinberger  was  a  law  clerk  for  2  years  to  William  E.  Orr, 
judge  of  the  Ninth  Circuit  of  the  U.S.  Court  of  Appeals.  In  L947,  be 
joined  the  San  Francisco  firm  of  Heller,  Ehrman,  White  &  McAuliffe, 
where  be  eventually  became  a  partner  and  head  of  the  litigation  de- 
partment In  L952,  he  was  elected  to  the  California  Legislature  where 
d  with  distinction  for  three  terms.  From  L959  to  1968,  in 
addition  to  his  legal  career,  he  also  was  a  writer.  TV  moderator,  and 
an  active  Republican  partisan:  first,  as  vice  chairman  and  then  chair- 
man of  the  Republican  State  Central  Committee.  Weinberger  was 
extensively  involved  in  Richard  Nixon's  unsuccessful  campaign  for 
the  Calif ornia  governorship  in  1962.  In  1967,  Governor  Ronald  Reagan 
appointed  him  chairman  of  California's  "Little  Hoover  Commis- 
sion" which  considered  reorganization  plans  for  State  government, 

Then,  in  February  1968,  Reagan  named  Weinberger  State  director 
of  finance  a  position  hi1  held  until  his  selection  for  the  Trade 
Commission.28  By  the  time  of  his  appointment,  Weinberger  had  a  well- 
established  reputation  for  organizational  ability  and  administrative 
skills:  he  was  also  known  to  be  firm  and  tough.  One  of  the  distinctive 
marks  of  his  later  hearing  in  the  Senate  was  the  appearance  of  both 
Democrats  and  Republicans,  conservatives  and  liberals,  extolling  his 
abilities  to  be  ( Chairman  of  the  FTC. 

Richard  Nixon  certainly  knew  the  man  he  had  selected  to  reorganize 
an  agency  which  had  basically  remained  unchanged  for  over  8  years. 
Although  Weinberger  had  planned  to  return  to  private  practice1  by 
early  li>7<>.  a  personal  interview  with  President  Nixon  at  San  Clemente 
changed  his  mind.  Tt  was  his  first  formal  notification  of  the  appoint- 
ment. The  President  indicated  to  Weinberger  that  the  FTC  needed  to 
be  revitalized  through  a  major  restructuring.  Not  without  some  re- 
luctance. Weinberger  accepted  the  appointment,  but  lie  also  informed 
the  President  that  he  could  not  assume  his  duties  in  October  as  the 
President  had  requested.29 

On  November  10,  1969,  the  Senate  unanimously  confirmed  Wein- 
berger— the  day  after  his  Senate  hearing,  which  was  marked  by  sub- 
stantive questions  and  straight-forward  responses  by  the  nominee. 
Weinberger  stated  that  he  was  familiar  with  both  the  Nader  and  ABA 
studies,  and — although  he  was  not  then  certain  of  their  accuracy — he 
was  "struck"  by  the  fact  that  "two  very  diverse  groups"  had  reached 
the  same  conclusions.80  On  December  1.  1969,  the  FTC  received  the 
recommendal  ions  of  the  "Garbage  Committee"  and.  in  a  single  session, 
disposed  of  over  TOO  pieces  o\'  business  which  had  been  pending  for 
P  is  Commissioner  Nicholson's  last  meeting,  and  concluded 
his  service  of  just  under  -2  years  as  a  member  of  the  FTC.  Initially, 
he  became  an  associate  in  the  firm  which  later  became  known  as  Wald, 
rader  &  Ross.  For  the  first  year,  he  avoided  any  matters  con- 
cerning the  FTC.  Later,  however,  he  formed  his  own  firm  of  Xicholson 
£  (  irter.  where  a  large  l>art  of  his  practice  has  been  devoted  to  trade 
and  antitrust  regulation  in Washington.D.C.82 

•■•rview  with  Y\'<'inlinr.-'<'r  :  biographical  information. 

terview  with  Weinbfreer. 
Weinberger  bearing.  1969,  t».  13. 

terview  with  Nicholson  :  interview  with  Elman. 
I oterview  wit h  Nichols 
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Within  1  mont  h  of  \    li<  D 

replaced  by  Caspar  Weii  I     airman.  Dixon,  ? 

as  a  ( kraimissioner,  had  served  the  l<  ( 

history  of  the  agencj .  si  retchij  . 
Weinberger  an1  icipated  thai  he  ' 
to  his  work  with  tlie  I'  I  ' 

*  *  *  *  * 

There  had  been  no  "Nader  report"'  on  th<    Ft  C    n    1969,    u 
puny  efforts  of  citizens  groups  for  involvement  in  t lie 
were  promptly  disregarded  by  the  administration.  For  instanci 
duly  25,  L969 — weeks  before  any  nomination  had  been 
the  National  Citizens  Committee  for  Broadcasting  had  writti     !' 
dent    Nixon   requesting  thai    a   "pane]  oi   cit   sei      without   bi 
affiliations  be  given  an  opportunitv  to  re\  ie\*  an}  lisl  of  persons  ui 
consideration  before  nominal 

Not   surprisingly,  the   letter  went   unacknowledged:  After  all, 
other  administration  had  allowed  su  ;hli<-  an 

nouncement.  A  later  invitation  to  the  nominees  b)         S(  I  Btoap] 
at  a  public  forum  also  was  ignored.     The  admit  i  had  to 

tend  with  other,  far  great<  r  pr  _      Is  to  the  firsl    S 

appointees  to  i  he  Ft  ■ 

For  years,  the  broadcasters  had  longed  to  see  one  of  their  own  on 
that  commission.  Commissioner   R  Bart  who  had   initially 

been  appointed  by  Truman— had  experience  in  bro 
more  accurately     he  was  a  lobb^  r  and  ne] 

of  Sam  Rayburn.  He  was  no(  truly  a  broadc  sti  r.  President 
hower.  Kennedy,  and  Johnson  had  declined  to  se]  r  for 

tin4  FCC.  But  back  in  September  during  the  campaign,  candidate 
Nixon  had  promised  to  put  a  broadcaster  on  the  F(  JC  with  the  words : 
"I  think  -  Iv  who  knows  something  about  the  business  < •  - . i_r i 1 1  to 

be  on  the  FCC."      (Hubert  Humphrey  had  said  about  the  ing 

in  response  to  the  same  quest  ion  :  "I  wouldn't  have  any  objection  to 
at  all  I  think  that  the  best  people  to  put  on  the  commission  are 

people  who  have  been  in  the  business.  I  am  not  much  for  these  theoreti- 
cians on  some  of  these  things."  ntmust  have  haunted 
his  stall  throughout  the  early  months  of  bis  Pr  the  pres- 
sures mounted  for  the  appointment  of  a  commercial  broadcaster  with 
practical  experience.  Initially,  it  appean                          e  admin 
tion  wo!  dd  have  only  one  certain  opening  on  the  commission :  Chairman 
Rose]  Hyde's  term  would  expire  in  June  II 
selected  a                                       as  ( 'hairmai  .              it  wou] 
be  reserved  foi  I  he  pei  son  N 

only  conceit  t  he  incumb       < 

missioners  was  Republican  R 

lat  ion  that  he  would  be  nam<  inted  an;. 

siderat  ion  of  that  possibilit    . 
House  that  he  prould 

•h  Welnberf 
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I  [owever,  Lee  was  clearly  not  the  man  for  the  job :  a  much  firmer  ad- 
minisl  rami-  was  needed  so  as  to  contain  the  Liberal,  outspoken  minority 
on  the  FCC.  Moreover,  the  chairmanship  could  be  used  as  "bait"  to 
attract  first-rate  talent  from  outside  the  Commission.  With  only  one 

vacancy,  it  can  safely  be  assumed  that  the  White  House—  face* [  with 
a  Democratic  majority  in  the  Senate—did  not  seriously  consider  nam- 
ing a  broadcaster  as  VCC  Chairman.  That  result  could  be  accom- 
plished, of  course,  if  somehow  a  second  opening  on  the  Commission 
became  available. 

(  me  good  possibility  was  the  seal  of  Commissioner  James  J.  Wads- 
worth,  a  Republican  who  had  been  selected  by  President  Johnson.  J  lis 
term  had  -  years  remaining,  hut  it  had  been  well-known  for  - 
time  that  Wadsworth  was  "thoroughly  disenchanted"  with  his  duties 
as  ;;n  FCC  member.40  In  1967,  the  former  U.S.  Ambassador  to  the 
United  Nations  had  told  one  interviewer: 

I  don't  understand  the  technical  jargon,  the  communicators  language.  I  hate 
to  read  a  !<>mr  memorandum.  Anything  over  two  or  thee  pages,  I  can't  handle.41 

Within  3  weeks  of  Nixon's  election,  Broadcasting  sturirested  that 
Wadsworth  would  "prefer"  a  diplomatic  assignment,  which  would 
then  open  a  second  I  r  the  administration  to  fill.4-  During 

the  spring  of  1969,  certain  of  the  Commissioner's  friends  eon;. 
White  I  Inns.'  advisors  Clay  Whitehead  and  Peter  Flanigan  concerning 
a  possible  •"transfer"  to  the  diplomatic  field.  Wadsworth,  who  admit- 
tedly was  '•uncomfortable  in  a  regulatory  agency/'  also  had  "contacts 
in  NASA  who  joined  in  the  effort."  43  The  Commissioner  had  no  direct 
communications  with  the  White  House  staff;  but  assuredly  it  was  a 
relatively  easy  matter  to  arrange.  In  mid- June.  Wadsworth  confirmed 
reports  that  he  had  been  asked  to  join  the  American  team  negotiating 
a  permanent  charter  for  the  International  Telecommunications  Satel- 
lite Consortium  (Intelsat.)  44  With  Wadsworth's  cooperation,  Richard 
Nixon  was  given  the  unusual  opportunity  of  naming  two  members 
of  his  own  party  to  the  FCC  within  months  of  his  inauguration. 

Bui  by  June,  the  White  House  had  not  yet  decided  on  a  replacement. 
In  addition  to  the  usual  time  demands  which  occur  during  the  first 
months  of  every  administration,  this  was  also  a  particularly  diffi- 
cult appointment.  As  one  White  House  aide  was  quoted  as  saying: 

Finding  a  new  chairman  is  really  hard.  We  need  someone  who  is  concerned 
about  television,  who's  aware  of  the  new  technological  advances,  who's  not 
totally  unacceptable  to  the  industry.40 

And,  there  is  little  doubt  that  the  industry's  views  were  being  given 
serious  consideration  at  the  White  House.  Broadcasting  authorita- 
tively reported  that  one  strong  contender  for  the  FCC  chairmanship 
had  "collided  with  strong  broadcasting  opposition."46  There  were,  as 
usual,  political  considerations  since  this  was  a  significant  appointment 
from  the  point  of  view  of  patronage.  Finally,  as  Broadcasting  pointed 
out.  it  was  difficult  to  get  qualified  persons  to  accept  the  position  be- 
cause it  wasn't  "en1  icing"  due  to  the  "well-publicized  turmoil  within  its 
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ranks,  and  because  of  the  unconscionable 

members  take   from  con;  d  comn 

in  memory,a  newly  elect*     I 

by  the  other  party;  the  \  ixon  -  '..■•  rman  FO 

Democratic  ( Congress,  [t  was  no       ,  matter  t< 

this  sensitive  position.  Xs  ( Jhairman  1 1; 

President  was  not  prepare  I  to  name 

^t  long  last,  the  69-year-old  Hyde  was  pre] 
mission,  to  which  he  had  devotedhis  \     I  <  I 

member  since  L946,  Hyde  had  the  distinction  •  ippointed 

and  reappointed  by  three   I '  Eisenhi 

and  Johnson — had  named  him  to  the  chairmanship;  the  same  two  < 
executives  had  also  relied  on  him  for  temporary  stints  as  ad  ii 
man — Eisenhower  had  allowed  him  to  dangle  in  I 
6  months  in  1954.  Through  it  all,  Hyde  had  loyally  and  to 

best  of  his  ability.  It  was  probably  in  May  L969,  that  he  indicated  to 
the  White  House  thai    his   intei .:  the    FCC  at 

expiration  of  his  term  in  June;  further,  ould  not  be  com- 

fortable continuing  on  as  acting  chairman  without  a  formal  n- 
from  the  President.  Peter  Flanigan  urged  him  to  remain  until  the 
White  House  was  prepared  to  replace  him,  but  Hyde  was  adamant. 
Finally,  in  a  most  unusual  gesture,  Planigan  called  on  Hyde  at  the 
FCC.  rather  than  having  Hyde  come  to  the  White  House.  Flai 
promised  to  secure  the  letter  that  Hyde  insisted  upon.  On  June  lv. 
19G9,  President  Nixon,  in   recognition  o     1 1       's  "competency  and 
dedication/'  formally  designated  him   FCC  chairn 
Hyde  was  the  solution  to  a  difficult  political  problem.  Chairman  MyAr 
was  given  t\w  impression  thai   it   would  be  at  >nths 

before  the  White  House  would  announce  his  suco  By  mid- 

August,  the  names  of  the  men  who  would  replace  Hyde  and  Wads- 
worth  were  mentioned  in  the  trade  pics-.  By  September  l.  the  de- 
cisions were  firm,  and  the  reaction  to  the  prospective  n<  was 
swift  and  negative.  Indeed,  when  the  nominations  were  sent  to 
Hill  the  "official  silence  was  deaf  ening, 

By  all  appearances.  Richard  Nixon  had  \\>^A  his  firei  two  appoint- 
ments to  the  FCC  principally  to  appease  the  right-wins  of  the 
Republican  Party  and  the  broadcasting  industry.  It  was  difficult  to 
draw  any  other  conclusion. 

For  FCC  chairman.  Nixon's  man  was  Dean  BuTch  of  Arizona, 
was  no  stranger  to  Washington  politicians:  as  Broad  a  curately 

pointed  out.  Burch  was  "one  01  the  most  politically  experienced  men 
ever  to  he  named"  to  that  position      Later,  Burch  would  emphae 
his  le^al  career  during  consideration  of  his  confirmation:  but  that 
was  clearly  overshadowed   by   his   political   activities,   which    wi 
embedded  in  the  right   wing  of  the  Republican   Tan  wing  a 

stint  in  the  Army,  Burch  bad  receivea  both  his  bachelor  and  law 
I  decrees  from   the   University  of   Arizona.   His  professional 
bepin  in  1952,  and  in  the  intervening  L6  years  the  lion's  share 
Bnrclrs  eneriries  were  committed  t  Republican  polil 

A  ft  c  r  2  years' as  an  assistant  intheoffic  5  ral, 
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Burch  moved  to  Washington  as  administrative  assistant  to  Senator 
Barry  Goldwater,  a  position  he  held  for  1  years.  In  1959,  he  joined 
the  Tucson  law  firm  of  Dunseath,  Stubbs  &  Burch;  but  he  remained 
politically  active.  During  that  time,  Burch  served  as  a  regional  cam- 
paign manager  in  Paul  Fannin's  successful  campaign  for  the  Arizona 
governorship;  later,  Fannin  would  be  elected  to  the  Senate  where  he 
was  serving  when  Burch  was  selected  for  the  FCC. 

In  L963,  he  left  his  law  firm  to  become  deputy  director  of  Barry 
Goldwaters  campaign  for  the  Republican  Presidential  nomination. 
When  Goldwater  won  the  nomination,  the  36-year-old  Burch  became 
national  chairman  of  the  party.  The  year  was  a  disaster  for  the  Re- 
publican Party,  on  all  levels.  After  the  election,  Burch  became,  in  a 
sense,  the  "symbol  of  defeat."  I^ess  than  9  months  after  assuming  the 
position,  Burch  was  forced  out  as  national  chairman  in  April  1965. 
He  returned  to  his  Tucson  law  firm,  bruised  but  undaunted.  lie  was 
known  to  he  a  "sharp,"  "articulate,"  "no  nonsense  guy,"  and  broad- 
casters were  delighted  at  the  thought  of  a  "muscular  conservative" 
heading  the  FCC.51 

It  was,  as  Burch  later  recalled,  a  daring  stroke  to  name  a  former 
national  party  chairman  to  the  head  of  a  sensitive  agency  like  the 
FCC.  Burch  is  all  but  certain  that  the  original  suggestion  was  made 
by  Senator  Barry  Goldwater,  whose  support  the  FCC  chairman  con- 
sidered critical  to  his  appointment.  The  two  men  were  on  good  term-  : 
Burch  had  only  recently  managed  Goldwater's  successful  campaign 
for  reelection.  From  his  work  in  the  party,  Burch  was  also  very 
familiar  with  members  of  the  inner-circle  of  the  new  administration. 
During  the  winter  of  1968-1969,  he  had  been  in  conversations  with 
Mitchell,  Mardian,  and  Kleindienst  concerning  the  FCC1."*2  Burch's  po- 
litical connections  were  both  extensive  and  fresh. 

Burch  was  anxious  for  a  challenging  Federal  assignment :  the  general 
pracl  ice  of  law  in  Tucson,  which  occupied  so  much  of  his  time,  had  not 
been  providing  that  challenge.  His  membership  in  the  20th  Century 
Fund  Committee  on  Campaign  Costs, coupled  with  his  general  involve- 
ment in  media  matters  during  various  campaigns,  prompted  a  particu- 
lar interest  in  the  FCC.53  By  the  spring  of  19G9,  Burch  wanted  the 
F( '( !  chairmanship. 

As  such,  the  first  definite  contact  from  the  Nixon  White  House  must 
have  been  a  disappointment.  The  administration  wanted  to  know 
whether  Burch  would  accept  an  FCC  appointment,  which  implied  that 
lie  would  not  he  named  chairman.  Burch  was  not  at  all  enthused  about 
merely  serving  as  one  of  seven  FCC  regulators.  Burch  declined.  A 
short  time  later,  perhaps  in  June  1969,  Burch  met  with  Presidential 
advisors  Peter  Flanigan  and  Richard  Moore  in  Los  Angeles.  Little 
time  w;i-  spent  discussing  broadcasting  or  other  FCC  matters  since 
neither  Flanigan  or  Burch  knew  much  about  it.  At  that  meeting,  the 
FCC  chairmanship  was  offered  and  Burch  accepted/14 

The  extent  of  Richard  Nixon's  personal  involvement  in  the  Burch 
selection  is  unknown.  The  two  men  did  not  meet  before  the  appoint- 
ment was  announced"'"- — a  practice  which  would,  with  one  exception, 
continue  throughout   the  Xixon  Presidency.  Nixon  did  know  Burch 
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from  the  1964  campaign,  and  it  can  be  assum 
able  to  draw  his  ox\  n  independent  ju< 

By  all  appearances,  the  Burch  nomination  v  by  earl} 

L969;  yet,  it  was  n<>i  announced  until  Septemtx 
explained  by  the  administration's  search 
second  FCC  vacancy.  ( )n  thai  n 

In  fact.  Richard  Nixon  did  honor  his  campaign  pledge  by  nam 
commercial  broadcaster a1  thesametime  titment.  I 

ctt  Wells  of  Kansas  would  receive  the  remaining  2  y< 
worth  term.  To  much  the  same  extent  that  Burc  lentified  with 

polil  lcs.  Wells  was  ident  ified  with  broadcasting.  Wells  had  spent  • 
ly  all  of  his  50  years  in  the  "Old  West"  atmo  ■   •  ■    K 

where  cattle  was  still  king  and  Republicanism  thrived  unchallei 

Morn  on  a  farm  uear  Garden  City,  We1  d  both  Garden  < 

High  School  and  Garden  Citj  Juni<  .  Follov  ing  initial  - 

ice  in  the  Kansas  National  Guard,  World  War  II  took  Wells  too 
seas  duty  with  the  Armv  in  the  Mediterranean;  in  1945, 
orably  discharged   with  the  rank  of  captain,   h    was  then  hack  i<» 
Kansas.  Excepting  a  year  or  s  i  when  he  wa  red  in  the  n 

furniture  business.  Wells'  career  was  devoted  to  the  media  from  L946 
on.  It  was  a  slow  but  stea  .  I  n  L948,  lie 

a  radio  station  in  Garden  City,  a  n  In-  would  hold  for  !•'•  } 

From  L957  61,  he  also  served  as  publishei  rsonl^i  i 

paper.  He  relinquished  that  ibilitv  when  >re  raui 

tions  were  acquired.  When  he  was  appointed  to  t) 
had  risen  to  be  general  manager  of  the  I!  '.'  I        ip,  which 

controlled  six  A.M  and  tliree  I'M  stations.   I  in  turn. 

principally  owned  by  Publishing  tich  held  <>: ! 

properties  a-  well  as  nev 

All  told.  Wells,  directly  or  indirectly,  ited  with  a  con- 

glomerate, which  had  radio  and  newspaper  hold 
Colorado,  and  Illinois.  Wells'  personal  int  e  limited, 

hnt  still  substantial:  at  tin-  time  of  his  nomination,  he  ■ 
and  stockholder  in  four  radio  stations  in  thn 

he  owned  real  estate,  a  hardware  and.  plumbing  supph  nd  a 

variety   store.    Nol    surj  .    friend-  bed   Wells  as  a 

getter."  Active  in  the  Rotai 

Wells  had  i  '    msas   A  n  «»f 

Broadcastei  - :  he  was  radio  code  >f  t  he 

Nat  ional  Associat  ion  of  Bi 

But  Wells  was  far  more  than  a  -  f  il  local  I 

izing  in  broadcasting;  he  also  I        R  publican  witl 

ful  friend-.  A.S  e\  id<         of      3  polil  ical  act  n  ap- 

pointed by  a  Republ  Kansa     I 

t  ry,  Fish,  and  <  rame  (  '<  i  n.  Well 

-elect  ion  had  been  "cleared'1  througl 

he  did  have  close  friend  Robert 

Wells  had   known  G  K)  f<>r 

years.  ( !obb,  who  would 

N  A  B,  held  no  posit  ion  \\  it  I  R 

in  1969.  But   previously,  Cobb  had  held  im]  thin  the 

':  intrrvi.-w  with  T'urrli. 
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organization:  from  1966-67,  he  was  chairman  of  the  radio  board  of 
directors,  and  in  L967  became  chairman  of  the  N  A  I '»  hoard  of  direc- 
tors. Cobb  resigned  from  that  position  just  a  few  weeks  before  Wells' 
nomination  was  decided. 

But  his  closest  political  associate,  Robert  Dole,  was  probably  the 
man  most  responsible  for  placing  Wells  on  t  he  Communications  Com- 
mission. Dole,  who  had  lived  all  his  life  in  a  county  not  far  from  Gar- 
den City,  was  first  elected  to  Congress  in  I960,  replacing  one  of  the 
most  conservative  Republicans  in  the  House.  For  four  terms.  Dole 
represented  the  western  ha]  f  of  the  State.  In  L968,  Dole  ran  for  the  Sen- 
ate, and  Robert  Wells  was  hi-  campaign  manager  in  charge  of  organiz- 
ing Dole's  old  congressional  district,  which  was  the  heart  of  Dole's 
strength.  When  Dole  first  contacted  Wells  about  the  FCC,  Wells  de- 
clined. He  doubted  whether  Dole  had  the  influence  to  place,  of  all 
things,  a  commercial  broadcaster  on  the  FCC;  there  were  also  finan- 
cial considerations.  But  a  second  call  from  the  Senator  changed  Wells' 
mind,  even  though  he  remained  "supremely  confident"  that  there  was 
no  chance  he  would  he  selected.  Senator  Dole,  however,  must  have  put 
considerable  effort  into  this  for  AYells  v,-as  investigated  by  the  FBI 
and  soon  had  an  appointment  to  see  Peter  Flanigan.  At  that  time. 
Well-  recalled  saying  to  Flanigan  that  there  really  was  no  political 
gain  in  appointing  a  broadcaster  from  a  small  state  that  was  solidly 
Republican.  Flanigan,  according  to  Wells,  replied  only  that  his  in- 
structions from  the  President  were  to  find  <jfood  men  regardless  of  the 
geographical  location.  Wells  was  convinced  that  politically  he  was  a 
poor  appointment.59 

To  the  contrary,  his  selection  was  politically  adroit.  First,  he  had 
the  active  support  of  a  young,  rising  and  aggressive  Republican  Sen- 
ator. He  was  also  a  practical  broadcaster  and  the  first  one  to  he  ap- 
pointed to  the  FCC;  the  industry,  which  might  not  have  selected  him. 
-till  could  have  no  complaint.  Moreover,  he  was  a  certain  '"type"  of 
broadcaster:  lie  had  no  connection  with  television,  he  was  a  radio 
man:  also,  all  of  his  interests  were  in  small  rural  markets.  That  was 
important  because  there  could  be  no  charge  of  stocking  the  FCC  with 
represent;)!  ives  of  the  "big  interests." 

Robert  Wells  thought  carefully  about  the  financial  sacrifice  the  ap- 
pointment would  mean  for  himself  and  his  family:  he  would  have  to 
divest  himself  of  all  his  radio  holdings.  He  recalled  that  the  loss  was 
"substantial";  but,  it  must  be  added,  moving  from  Garden  City,  Kans. 
at  the  call  of  the  President  to  assume  a  seat  on  the  FCC  also  had  a 
certain  value  and  attraction.  Although  he  fully  realized  that  his  ap- 
pointment was  like  "putting  a  rnstler  on  the  jury."  he  was  convinced 
that  his  practical  experience  would  prove  to  he  a  significant  addition 
to  the  commission.80 

Broadcasting,  at  least,  was  delighted  at  the  selection  of  a  "tough- 
minded  old  Washington  hand  from  out  of  the  West"  for  Chairman 
and  ;i  "booster-type  broadcaster  from  t\n>  prairies"  for  Commis- 
Others  were  not  socertain. 


bb  returned  to  the  NAB  2  years  inter,  and  was  the  NAB  vice  president  responsible 
ernmenl  and  agency  relations  until  bis  death  in  1975.  Broadcasting,  Mar.  17.  1975, 
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The  NVw  York  Times     in  an  "  \\ 

the  FCC"     noted  that  Burch  wa 
conservative   win-"*  and 
Burch'a  record  to  show  that   he  would  M 
networks  to  improve  the  quality  of  b 
hand,  had  too  much  in  his  background  01 
the  XA  B  radio  code  iv\  iew  board,  \\ 
the  system  the  Ft '( '  reformi 

issue,  he  was  already  on  the  record.      i        '  ■.  Po 

equally  uncertain  of  Burch's  qualifies  pula- 

tor  of  the  Nation's  communication' 

declared  that   it   won!. I  ■   unfortunate"  if  the  compli 

facing  the  FCC  were  "approached  in  a  part 
regard   for  the  great   role  that   television  and  other  means  of 
munication  have  come  to  play  in  our  I  0 

papers  labeled  Burc  <\ 

as  a  "beneficiary  of  the  pat  roi 

Ir  could  not  ha\  e  beei  oinciden 

pointees  to  th(    FCC  both  were  selected    luetostrongS 
ship.  They  would  fa  which  v  trolled  !  demo- 

crats. A   full  month  passed  before  a  hearing  v  Auled  on  the 

nominations;  during  that  til     .  V  sonally  with  mo 

the  members  of  the  Commerce  Committee  and 
cerning  the  hearing  from  the  committ  [t   can  be  safely 

assumed    thai    similar,   even    mo  e    privat 

occurred  between  committ  bersand  Burch.  By  the  t 

the  hearing  was  hi  was  no  hint  oi 

mittee:  The  hearing  was  "marked  by  gentle  i 
with   praise,   from  the  several   Senators  who  attended."       I 
words,  everything  had  been  worked  out.  En  L953  or  196] 
would  have  been  the  end  of  it.  I  L969,  and  there  wa 

witness  who  came  to  oppose  both  confirm 

Only  Communications  Subcommitt  ■     <  Past 

counsel  remained  ro  hear  i  he  test  imony.  S  I  'astore,  however,  did 

instruct  the  nominees  to  remain  in  the  chai  oken 

l)i it  slashing  indictment"  of  television's  treatment  of  Mark-  Americans 
by  Absalom  Jordan,  Jr.,  presidi  Efforts  for  Soul  in 

Television  I  BEST).     It  wasthe  first  but  not  the  last  timethat  BES  1  . 
which  claimed  affiliates  in  seven  ma  jor  cit  ies,  would  appear  at 
confirmation  hearing  on  an  1  Ionian  li 

reality  of  black  participation  in  the  media  : 

Wherever  blacks  have  been  granted  permission  to  appear  on  television, 
been  in  tlu>  capacity  of  20tb  century  minsti  -:.  dancing,  shu 

carrying  the  water  pails  for  golf  pros 
racism  endemic  in  American  I 

Jordan's  testimony  was  not   limited  t 
that  l>oth  nominees  were  white.  Jordan   "•  til 


■  Interview  with  W< 

idcastlng  i 
«  ibid. 
G-  Burch  Wells  S<  i 
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Under  Dean  Bnrch,  it  is  not  Inconceivable  thai  the  FCC  will  become  more 
racist,  more  antithetical  to  Mack  progress  and  more  opposed  to  Integrated 
program!]  - 

It  had  already  been  pointed  out  to  the  committee  that  only  7  or  8  of 
tin1  over  7,000  broadcasting  outlets  in  the  country  were  Mack  owned.7, 
Jordan  now  called  for  the  selection  of  a  black  Commissioner.  When 
Jordan  finished,  Pastore  allowed  Burch  an  opportunity  to  respond. 
Nominee  Burch  declared  that  he  took-  "great  personal  umbrage"  at 
Jordan's  allegations  that  he  was  a  racist;  obviously  angered,  Burch 
also  added:  "]  don't  think  that  your  approach  is  going  to  further 
your  cause  it'  you  are  going  to  put  me  completely  outside  the  sphere 
<>f  your  interest."71  Jordan's  testimony  probably  forced  the  second 
hearing  which  was  held  on  the  Burch  Wells  nominations  about  a  week 
later. 

There  was  no  request  from  the  Senate  committee  for  either  Burch  or 
Wells  to  to  reappear  at  the  second  hearing,  and  neither  was  present.72 
BEST  made  no  return  appearance  either.  1  > lit  three  other  groups  did 
send  representatives.  Two  of  those  used  the  hearing  as  a  vehicle  to 
raise  particular  concerns  about  the  broadcast  industry  and  the  FCC. 
A  representative  of  Action  for  Children's  Television  discussed  issues 
of  violence  and  programing  for  young  persons  in  general.  A  former 
aide  to  Commissioner  Nicholson  Johnson  appeared  on  behalf  of  a 
committee  in  Chicago  which  was  opposing  a  station  transfer  to  the 
( Jhicago  Tribune  on  the  grounds  of  media  overcommercialization;  but 
he  requested  only  that  the  Senate  carefully  consider  the  nomination- 
then  pending.  Three  representatives  from  the  National  Citizens  Com- 
mittee for  Broadcasting  were  far  more  specific.  First,  they  sup- 
ported the  BEST  demands  for  a  black  Commissioner.  Rev.  Robert 
F.  Drinan,  then  dean  of  Boston  College  of  Law  and  later  a  Member 
of  Congress,  reminded  the  committee  of  a  statement  that  nominee 
Wells  had  made  during  the  first  hearing:  "I  feel  that  the  public 
interest."  Wells  had  then  said,  "is  not  necessarily  separate  from  the 
welfare  of  licensees,  any  more  than  the  public  interest  can  be  separate 
from  the  welfare  of  a  retailer.  I  think  it  is  all  an  integral  part  of  it."' 
To  Drinan's  mind,  anyone  who  believed  that  "ought  not  to  be  ap- 
pointed to  the  FCC."  "  Tn  addition,  several  Senators — for  the  sake  of 
the  record — submitted  detailed  questions  to  the  nominees  which  were 
answered  in  writing;  other  questions  were  similarly  put  by  the  citizen 
group  representatives. 

But  it  was  far  too  little  too  late.  The  questioning  did,  however,  bring 
out  the  fact  that  the  media  group  with  which  Wells  was  associated  did 
have  at  least  one  community  where  they  owned  the  only  newspaper 
and  the  only  radio  station;  also,  the  questioning  uncovered  the  fact, 
according  to  Wells,  that  in  his  entire  organization  there  were  no  minor- 
ity group  employees  or  any  affirmative  plan  to  attract  such  persons.  It 
equally  true  that  Burch  had  played  a  leading  role  in  Goldwater's 
1964  campaign,  and  presumably  was  identified  with  the  conservative 
wing  of  the  Republican  Party.  But  that  was  hardly  enough.  As  Senator 
Pastore  put  it  :  "Do  you  think  we  ought  to  reject  these  two  white  men, 
and  others  who  might  be  nominated,  because  the  President  might  even- 

*  Ibid.,  p.  31. 
"   Ibid.,  p.  16. 

■'  Thi.i..  i.   :;» 

72  Interview  with  Wolls. 

Bnrcfa  Wells  Senate  hearing,  Oct.  27,  I960,  p.  48. 
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tually  get  the  bright  idea  to  send  up  a  : 

Pastore  would  feel  differently,  but,  in   L969, 

\  ions.  All  the  same,  an  important  precedent  bad  been  struck:  at  long 

Last,  citizen  groups  had  intervened  in  an  FCC  confirmation  ha 

and  they  were  heard.  The}  would  appear  again. 

Meanwhile,  pressur<     from  a  ainerent  source  were  troubling 
FCC.  On  November  30,  L 969,  the  II<< 

merce  Committee  voted  to  recommend  thai  Chairman  Hyde  be  cited  for 
contempt  Tor  his  and  the  Commi  d  to  suppl] 

fidential  record-  which  the  committee  had  I 

I  [yde,  an  unfort  unate  con  :lus  ion  to  a  lonj  ,  On 

as  the  contempt  recommendation,  the  Senate  considered  the  confii 
lion  of  Burch  and  Wells.  The  only  discords  aided  by 

Senator  Hart  of  Michigan.  Hart  pointed  out  that  neither  man  had 
"previous  leadership"'  in  opening  employment  opportunities  for  mi] 
ities;  further,  that   he  would  watch  I  u  that   and  othei 

gards  once  they  assumed  their  po  Hart's 

both  men  were  confirmed  unanimously.  The 

Com  mission  was  not  changed  as  a  result  of  the  i  wo  appointment    :  1  lie 
FCC  still  had  four  Democrat  ic  members.  The  Burch  Wells  confirma- 
tions posed  no  real  problems  for  the  administration,  but  far  more 
troversial  FCC  appointments  lay  ahead  before  the  Nixon  administ  ra- 
tion would  secure  a  Republican  majority  on  the  Commission. 

71  Broadcasting,  Nov.  3,  L969,  i 

::'  Broadcasting.  Oct.  27,  1969,  p.  LO ;  Nov.  ::.  1969,  p   26. 

7,1  Congressional  Record.  <  >ct.  80.  1969,  pp.  32310   l  I. 


(  'ii  \ri  1:1:   Twi  N  i  v 

Republican  Po]  m  mi  n'icatk  sb  (  Jom  m  i  - 

J     T2) 

"When  *  *  *  authority  Is  d 
ideology  or  Individual  Lnterpretatii  i 
cast  content.  The  collegia!  form  •  •  •  tends  to  Insulate  tl 
Information  from  partisan  control."    Presi< 
on  Executive  Reorganization,  January  L971. 

"Troubled   broadcasters  should  a   little  • 

administration  has  chosen  Its  regulatory  team  tinff,  July  27, 

Every  now  administration  has  sought  control  of  i  through 

the  use  of  the  appointive  powers  of  the  Pn  ;  but,  a 

them  have  discovered,  thai  is  a  lot  easier  said  than  done.  Well  into 
Richard  Nixon's  second   year  in  office,  the   Democrats  still   h 
majority  of  the   FCC  members.   Indeed,  ould   not   be 

Republicans  until  L971.  But,  "control"  meant   far  more  than  simply 
replacing  Democrats  and  tilting  the  balance   for  I        B 
rarely,  it  ever,  do  Commissioners  split  along  party  Lines.  Regulatory 
philosophy  is  the  key  to  control. 

In  the  appointive  process,  patterns  are  formed  by  events  not  by 
design;  it  is  uol  quite  a  random  walk,  but  it  is  not   tar  from  it.   i 
absence  of  a  grand  st  rategy  or  long-]  ange  plan  for  regulatory  agencies 
is  both  striking  and  understandabl  •  al  planning, 

typically  and  principally,  occurs  with  the  selection  of  a  new  agency 
chairman,  who  is  reflective  of  broad  administration  objectives  and 
who  is  identified  with  the  execut  ive. 

Essentially,  the  Nixon  approach  to  the  FCC  was  similar  to  that  of 
Kennedy's:  install  a  strong  Chairman  with  proven  loyalties,  and 
buttress  him  with  Commissioners  who  would  hopefully  provide  the 
majorit  ies  for  the  uew  direct  ions.  ( >f  course,  it  is  never  t  bat  simple  or 
transfixed  in  reality;  all  sorts  of  factors     such  as  predictabilil 
future  performance,  political  nee  ind  unforeseen  happenings 

can  disrupt   any  systematic  approach  to  appointment   of  Coi 
sioners.  All  the  same,  in  much  the  same  Kennedy's    FCC 

appointees  tended  to  be  liberal  and  v  ted  that 

he  was  interested  in  charting  a  more  moderate,  less  \  iLr< t. »;,- 
tory  course  for  the  agency.  And  each  y<  ■■    \  cod  would  l>c 

given  an  oppoi  t  unity  to  fill  an  Ft  I 

First,  in  June   L970,  the  term  of  Commis  K  I     \.  a 

Kennedy  Democrat,  would  expire.  His  departure  and  replacement 
would  give  the   Republicans  tneir  first    FuC  majority  in  i 
decade.  A  year  later,  t  he  short  -term  vacancy  to  which  President  N 
had  appointed  Republican  broadcaster  Row  rt  Wells  would  also  <,<>m.- 

i  President's   Advisory  Council  on  B  '    N 

work  •   Reporl  on  Sell  ct< 

-  r.roadcastin.Lr,  July  27,  L970,  p.  T& 

:  !  » 
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to  a  close;  all  going  well,  he  could  l>e  reappointed.  Finally,  just  a  few 
months  before  the  Presidential  election,  Nixon  won],!  have  a  third 
opportunity  with  the  expected  retirement  of  Commissioner  Robert 
Bartley,  who  had  been  serving  since  1952.  Theoretically,  it  could  be 

\  ion  FCC  before  the  next  Presidential  election;  barring  unfore- 
seen resignations,  a  maximum  of  three  new  commissioners  would  be 
needed,  one  of  which  could  not  ho  a  Republican.  At  first  glance,  it  did 
not  appear  to  be  an  unusually  difficult  task,  even  with  a  Democratic- 
controlled  Cong] 

A-  i;  tinned  out,  filling  FCC  -cats  became  very  tedious  business 
indeed  for  the  Nixon  White4  House  False  starts,  political  infighting, 
external  pressures,  and  an  elaborate,  mysterious  strategy  of  musical 
chairs  marked  the  appointment  decisions  of  the  President  during 
1970  and  1971.  In  a  period  of  about  10  months.  Richard  Nixon  would 
nominate  five  Republicans  to  only  two  FCC  seats;  four  were  approved 
by  the  Senate,  and  one  withdrawn — under  not  fully  explained  circum- 
stances- -before  confirmation.  A  sixth  person,  again  in  regard  to  one  of 
these  two  seats,  came  as  close  as  one  can  to  nomination  without  receiv- 
ing it.  In  short,  the  Nixon  White  House  stumbled  again  and  again 
during  those  years,  and  the  explanation  for  the  problems  lies  more 
with  the  administration  itself  than  the  Democratic  majority  in  the 
Senate. 

At  first,  all  of  the  administration's  problems  centered  on  filling  the 
full,  7-year  term  of  Commissioner  Cox  which  would  be  available  in 
June  1970.  Commissioner  Robert  Wells — ''the  broadcaster  from  Kan- 
sas who  had  made  such  a  hit"  with  broadcasters3 — had  been  serving 
only  6  months  when  Presidential  adviser  Peter  Flanigan  confronted 
him  with  a  tough,  unexpected  decision.  Flanigan  fully  realized  that 
the  Wells  term  had  better  than  a  year  remaining,  but  the  administra- 
tion wanted  to  know  if  he'd  be  interested  in  receiving  the  Cox  term 
instead.  If  so,  the  White  House  would  then  name  someone  to  the 
remaining  1  year  of  his  term.  Wells  balked  at  the  notion  of  such  a  long 
commitment:  when  he  had  accepted  appointment  in  1969,  it  had  been 
for  a  2-year  stint.  It  wasn't  that  he  didn't  enjoy  his  work  as  an  FCC 
member;  instead,  he  had  other  ambitions  in  mind.  For  years,  Wells 
had  longed  to  be  Governor  of  Kansas  and  his  sights  were  set  on  that 
position  in  197l!:  how  then  could  he  accept  a  7-year  appointment?  In 
candid  term-.  Wells  explained  to  Flanigan  that  he  wanted  to 
keep  his  options  open  for  1972. 4 

ely,  Wells  must  have  wondered  why  the  administration  was  so 
anxious  to  move  him  out  of  sequence  and  into  another  seat.  Why 
couldn't  he  serve  until  the  expiration  of  his  present  term,  and  then  be 
reappointed  if  the  political  climate  in  Kansas  wasn't  conducive  to  his 
candidacy  \  Why  was  he  being  forced  to  play  his  hand  a  year  earlier 
than  he  ha  led  to  doso? 

Wells  was  not  t lie  only  person  wondering  about  the  future.  Commis- 
I   ox  was  also  concerned  about  the  timing  of  his  departure.  Pe- 
ine efforts  by  persons  in  the  landmobile  field,  Cox  hardly 
expected  reappointment :  not  only  was  he  the  fourth  Democrat  at  the 
F( '( ',  hut  he  had  also  been  (me  of  the  leading  activists  over  the  previous 
7  years,  lie  was  not  the  type  of  person  that  the  White  House  wanted 

Broadcasting.  May  11,  1970,  p.  7s. 

*  Interview  with  Wells. 


(o  sec  emit  inue.    In   late   May    L970,  <  on 

Ehrlichman  at  the  White  House  for  information  concerning  when  he 

should  plan  on  being  replaced.  I  [e  ni 

hut  an  assistant  later  informed  Cos  that  a  man  by  the  n 

Snyder  would  be  nominated  and  confirmed  Poi  it  somel  ime  | 

to  June  30.  Therefore,  <  Jos  could  plan  on  lea>  ing  by  thai  dal 

Political  considerations  of  the  most  blatant  variety  led  to  the  serious 
consideration  of  John  Snyder  for  appointment  to  the  F(  I  .  and 
appearances  suggest  that  he  almost  made  it.  By  early  June.  Broad- 
casting reported  thai  Snyder  was  "at  the  center  oi  a  power  play 
involving  the  White  House,  the  Ft  l  a]  Republican 

tegic  command,  and  a  seat  in  the  I  ,S.  S<  i  •  '■  ."  Lt  was  quite  a  spot  to 
be  in  for  a  man  who  had  spent  most  of  his  li  fe  Bell  ol  equipment 

in  Indiana  :  I mt  Snyder  liadalso  been  a  devoted  party  worker  for  y< 
In  1966  and  again  in  L968,  he  had  won  elect  ion  as  Indiana  St  ate  I 
urer.  Then,  early  in  L970,  he  announced  his  candidacy  for  the  Repub- 
lican senatorial  nomination  to  face  incumbent  Democrat  Vance  \\ 
that  fall.  Despite  a  setback  in  the  primary  election  for  delegates  '• 
State  convention,  lie  was  still  a  serious  contender  by  late  spring.  But 
the  national  strategists  had  an  interest   in  this  race:  they  were  con- 
vinced that  Hartke  was  vulnerable,  and  they  wanted  in  avoid  a  bitter 
convention  split  over  the  Republican  nomination.  Prominent  political 
advisors,  such  as  long-term  Nixon  friend  Murray  Chotiner,  wanted 
to  see  the  nomination  go  to  five-term  Congressman  Richard  L.  Roude- 
bush.  Therefore,  somehow  Snyder  would  have  to  he  "baited"  out  of  t  he 
Senate  race  :  perhaps  an  F( '( '  -cat  would  turn  t  he  t  rick.  ( 'hot  iner.  who 
denied  that  any  such  deal  had  been  made,  did  state  to  reporter-.  "It 
would  surprise  me  to  learn  that  Mr.  Snyder  was  not  being  considered 
[for  the  FCC]."7 

But  there  were  those  who  were  \  cry  surprised,  even  alarmed  at  s 
a  possibility.  The  opposition  t<>  Snyder  surf aced  quickly.  First,  there 
were  rumblings  from  Indiana  broadcasters,  who  had  tangled  repeat- 
edly with  Snyder  over  political  issues.*  One  spokesman  for  a  South 
Bend   television-radio-newspaper  concern   stated   openly  that    then- 
would  be  quest  ions  raised  o\  er  his  qualificai  ions  i  f  he  were  nominate  1. 
Broadcaster  opposition  to  a  potential  nominee  was  nothing  new, 
in  Snyder's  case  it  took  a  somewhat  unusual  twist   It  wasn't  his 
ulatory  views,   t  was  his  qualifications  and  ability  which  were  l>ein<r 
questioned.  In  addit ion.  there  was  a  general  concern  about  the  "cj  i 
circumstances  in  which  the  nominat  nceived."  '  That  must 

have  been  felt  acutely  in  thi  Senator  PI  target  of 

all  these  machinations.  Hartke,  member  of  the  Commerce  ( 'omn 
was  certainly  in  a  position  to  create  for  the  nominee, 

even  though  he  might  not  1  en  able  to  block  the  confirmation. 

Sitting  Commissioner  Cox,  who  had  hoped  to  l»e  replaced  by  a  com- 
petent nominee,  found  the  possibility  of  thi'  Snyder  nomination 
distressing.1 ' 

Snyder  was  also  vulnerable  on  another  front.  The  black  campaign 
for  a  black  Commissioner,  which  had  begun  in  earnest  in  L969,  was 

"•  Interview  with  Cox. 

«  Broadcasting,  June  V  1970    I 

"  Now  York  Times,  June  15,  1970,  i 
s  n.i.i. 

o  Broadcasting,  .Tun.'  B,  19' 
\.'\v  York  Times,  June  15,  1970,  p 
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intensified  in  1970.  Weeks  before  Cox's  term  expired,  Black  Efforts 
for  Soul  in  Television  (BEST)  had  submitted  a  list  of  11  qualified 
blacks  for  consideration  for  appointment  to  this  vacancy;  the  lisl 
had  been  transmitted  to  the  White  House  by  Senator  Hugh  Scott 
Other  Senators  had  written  urging  the  President  to  select  a  black 
nominee  for  the  FCC.  BEST  had  sent  letters  to  the  President,  every 
Senator,  the  two  largest  newspapers  in  every  State  as  well  as  all  black- 
owned  newspapers  and  broadcasting  stations.  Representatives 
BEST  had  met  with  White  House  aids,  but  they  were  given  little 
encouragement.  BEST  had  also  taken  their  campaign  to  the  indus- 
try: The  group  promised  to  "go  to  the  marketplace"'  and  organize  a 
boycott  of  sponsors'  products  by  the  black  community  in  order  to  force 
indust  ry  support.  The  president  of  the  National  Association  of  Broad- 
casters, however,  declined  to  support  the  selection  of  any  particular 
type  of  person;  of  course,  the  same  organization  had  fought  the  year 
before  for  the  appointment  of  almost  any  qualified  broadcaster.11 

v  inwhile,  BEST  promised  to  vigorously  oppose  the  nomination 
of  Synder,  who  had  been  quoted  in  favor  of  Government  subsidies 
to  whites  whose  property  values  had  been  affected  by  blockbusting.12 
In  reference  to  Snyder,  a  BEST  spokesman  stated: 

This  appointment  is  not  a  political  same  to  the  black  community.  The  role  of 
an  FCC  Commissioner  is  to  protect  the  public  interest  which  transcends  party 
politics  and  broadcasters1  profit  motives.13 

John  Snyder  would  hardly  have  been  the  first  person  selected  for 
the  FCC  duo  chiefly  to  political  considerations;  but  Snyder  trans- 
ed  the  acceptable  limit  in  this  regard.  Partisan  considerations 
were  too  blatant,  and  the  odor  of  a  widely  publicized,  alleged  deal 
made  things  worse.  Soon,  there  were  reports  that  the  FBI  had  widened 
its  investigation  due  to  the  rising  opposition  and  that  Snyder  might 
>me  other  Federal  position,  such  as  a  seat  on  the  FTC11  By  July, 
it  was  clear  that  Snyder  was  out  of  contention.  In  part,  this  was  the 
result  of  external  pressures  and  potential  confirmation  difficulties  in 
an  election  year;  the  trial  baloon  on  Snyder's  selection  had  been  greet- 
ed with  a  chorus  of  buckshot.15 

But  the  real  spearing  of  Snyder's  chances  occurred  within  the  ad- 
ministration itself.  The  President's  adviser  on  appointments,  Peter 
Flanigan,  reportedly -was  uncomfortable  with  the  Chotiner  "deal"  as 
well  as  with  the  candidate  himself.  FCC  Chairman  Dean  Burch 
publicly  slated  that  he  didn't  "want  to  ^ot  in  the  middle  of  that."  ts  But 
privately,  he  had  no  other  choice.  Snyder  had  been  interviewed  by 
Burch,  and  the  FCC  Chairman  later  told  a  colleague  that  he  hadn't 
been  impressed  with  the  candidate.  Indeed.  Snyder's  first  two  questions 
to  Burch  were:  Do  you  have  to  be  here  other  than  on  meeting  days? 
And:  What  were  the  travel  allowances?17  Snyder  had  withdrawn 
from  the  Senate  race,  and  Roudebush  received  the  Republican  nom- 
ination. But,  if  any  commitment  had  been  made,  it  was  not  honored. 
John  Snyder  was  not  appointed  to  the  FCC,  in  large  part  due  to  the 
efforts  of  Chairman  Burch. 


■:  Br<  adcastlng,  June  22.  1970,  p.  M  ;  July  6,  1970.  p.  30. 
rune  8.  1970.  p.  23. 
ting,  June  22.  1970,  p.  B5. 
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With  Snyder  out  of  th  I  i 

on  Commissioner  Wells.  Further  inquii  i 
willingness  to  take  the  <  .  ( lhairn 

to  see  Wells  take  the  7-; 

recommended  the  Wells  appointment  to  the  "V>  H  >ut  Wells 

was  never  offered  an  explanal  ion 

him  to  switch  from  one  seal  to  ai  .  but  w  if  h  I 

understanding  thai  he  might   not   « ish  I 

that  time,  Commissioner  Wells  had  no  tbleinmind.    <  » 

July  2 !.  L970,  President  N  son  nomi  i  •     W< 

l»l;u-c  ( Jommissioner  (  ox.  To  fill  the  1 1  mont 
President  named  12-year  old  Sherma     ; 
the  Department  of  Housing  and  Urban  D  I 

already  confirmed  I  dLUJU 

problems  over  confirmaf  ion 
administral  ion  had  i  ui  ned  to  a  pa 

I  Inger  was  a  yout  hful,  energet  ic,  w< 
inginterest  in  life  had  been  |  B  tween  military  service, 

earned  his  bachelor's  Miami  1'i  i    0  i  his 

law  degree  from  the  I  fniversity  of  Cincinnati.  Ai 
were  divided  between  his  two  principal  inter  ( 

cinnati  Law  firm  of  Frost  ,<  Jacobs  and  the  Republicai  until 

L960,  his  party  act  i\  it  ies  were  ; 

however,  hi-  rut  ure  wouL  I 

out  the  1960's,  CFnger  held  various  campa 
level:  In  r.'<'»>>.  he  was  an  advance  man  for  I       N      «  effort  ; 
and  1964,  he  accompanied  Nixon  on  national  speaking  tours;  in  \'."'i~. 
he  was  an  assistant  campaign  director  of  I  Lblican  i 

committee;  in   L964,  after  serving  as  an  admn  tit  to 

Nixon,   Unger  became   an   aide  t<>   Dean    Burch    ii 
campaigi  ;  a  iter  t  w  «>  \>  -  it  ~,  he  • 

adviser  i<»  Nixon  in  the  \{.^'^  campaign.    v 
part  of  the  President-elect's  transition 
inauguration,  he  was  named  general  of  III! 

I  Inger's  service  at  HUD,  h<  • 
As  general  counsel, 

newly  formed  Federal  National  Mortga  on     I'VM\ 

that  position,  he  had  raised  a  qu 
on  the  part  of  four  board  members  \\  I 
which  dealt  with  t  he  IN  M  V  <>r  which  hel< !  F \  S\  \ 
persons  was  Lucius  D.  Clay,  a  pol  it  R 

eventually  became  chairman  of  I  I.  Souk  I 

Unger's  challeng  '  of  an 

secure  the  chairmanship   for  himself,  rat  ler  i  eling 

concerning  potent  ial  conflicts  of  int         .  Ii 
were  reportedly  not  well  I 

speculat  ion   t  hat    I  rnger  had  -   prn  ate  HUD 

Secretary   Romney,  whi< 
position  might  relieve 
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linger  had  close  ties  with  the  administration,  but  hia  problems  at 
HUD  were  probably  the  primary  reason  for  bis  selection.  He  also 
knew  Chairman  Burch,  who  had  interviewed  him  and  who  did  not 
oppose  tii"  appointment  for  the  short  term.22  After  his  selection, 
nominee  [Jnger  told  one  reporter  that  he  intended  to  support  the 
Chairman:"!  like  Dean  and  I  respeci  him,  and  he  knows  more  about 
these  things  than  I  do."  Furthermore,  it  didn't  seem  to  matter  to 
I  inger  that  his  tei  m  would  be  less  than  1  year;  there  were  no  commit- 
ments made  concerning  reappointment  and  [Jnger  was  happy  to  stay 
as  long  as  he  could  be  of  service  to  t he  President.-  1  Pnger  resigned  his 
position  as  IIl'I)  General  Counsel  and  awaited  his  Senate  hearing. 

However,  no  hearing  was  ever  held  or  scheduled,  even  though  the 
committee  staff  was  prepared  to  do  so.  Within  days  of  his  nomina- 
tion. Senator  Norris  Cotton,  the  ranking  Republican  member  of  the 
Commerce  Committee,  placed  a  "hold"  on  the  nomination;  he  did  so 
at  tin'  request  of  the  White  House.  No  explanation  was  given  for  the 
"hold"  to  the  committee  stall',  but  no  hearing  would  be  held  until  it 
was  lifted.24 

By  September,  the  White  House  confirmed  the  fact  that  a  mutual 
agreement  had  been  reached  to  ''freeze"  the  nomination  for  the  time 
being.  The  White  House  stated  that  it  would  await  the  outcome  of 
a  "routine"  audit  of  the  nominee's  income  tax  returns  for  1968.  One 
White  House  official  stated  that  Unger  faced  a  "potentially  serious 
situation."  M 

At  the  time  of  his  selection,  Unger  had  not  informed  the  White 
House  that  the  IKS  had  contacted  him  in  April  1970  concerning  an 
audit  of  his  1968  tax  return.  The  IRS  had  then  indicated  that,  at  a 
later  date,  they  would  inform  him  of  the  time  and  place  of  the  audit. 
On  duly  23 — the  day  Cincinnati  newspapers  reported  that  he  would 
probably  be  named  to  the  FCC — the  IRS  auditor  called,  and  the  audit 
began  on  August  5.  By  mid-September,  Unger — who  disclosed  that, 
in  1968,  his  income  exceeded  $100.000 — was  spending  most  of  his  time 
in  his  Cincinnati  law  ollice  going  over  records  with  the  IRS  auditor. 
Unger  insisted  that  no  specific  problems  had  been  raised,  and  he 
pointed  out  that  he  had  undergone  three  similar  audits  in  the  past. 
[Jnger  also  declared  that  he  did  not  think  the  fact  that  he  was  sub- 
ject to  a  routine  audit  should  have  any  effect  on  his  ability  to  serve 
on  the  FCC.  The  weeks  passed.  By  October,  lingers  lawyer  was 
quoted  as  stating  that  the  "honest  difference"  between  the  nominee 
and  the  IRS  concerned  what  constituted  "constructive  income,"  which 
would  be  resolved  within  days.  Unger  repeatedly  expressed  his  will- 
ingness to  go  before  the  Senate  committee  and  face  any  and  all  ques- 
tions  concerning  the  audit.  By  November,  the  audit  had  failed  to  un- 
cover any  wrongdoing.26  Vet.  nothing  happened  on  his  confirmation. 

It  was  all  very  curious.  Presumably,  a  full-field  FBI  investigation 
had  occurred  before  Unger's  nomination  was  approved.  How  could 
the  White  House  not  have  known  of  the  IRS  audit?  Immediately, 
rumors  surfaced  to  the  effect  that  the  audit  was  nothing  more  than  a 
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mechanism  to  "inous<  trap*'  i 

reports  thai  (  'n. 

between  "old"  and  "m  ■ 

the  former.  But,  who  were  the  "old 

why  were  they  feuding  [Jnger?  V 

gained  from  the  Watergate  dis 

that  an  audit  wa  aken  in  o  mat  ion  and 

tually  scutt  le  t  he  nominal  on.  1  culat  ion  :  "If 

isn't  logical.  Why  should  ntcr- 

necine  battle  i  hat's  go  i  g  to  embarrass  him  ! 

two  other  possible  explanatio  I     ger  delay,  as  Broadca 

suggested  :  n  was  either  "lack  of  fort  itude"  on  the  part  of  the  W 

House  iu  not  going  forward  with  the  nomination,  or  u  lovenly  staff 

work"  which  failed  to  uncover  potentially  embai 

concerning  the  nominee  prior  to  his  selection      V  i  the  an 

was,  it  was  no  credit  to  I  he  administ  rat  i 

As  the  Unger  affair  dragged  on,  thi    l"<  «    operated  with  six  n 
bers.  Commissioner  Cox,  who  had  be  eathat  [Jnger  would  r< 

place  him  by  early  September,  had  left  the  Commission  at  that  time. 
( Jox  became  senior  vice  president  of  Microwave  <  Communications,  [nc. 
(MCI),  a  specialized  communications  common  carrier  in  dired  com- 
petition wit  h  A.T.  &  T.,  and  Western  I  Fnion,  bot  h  of  which  were  regu- 
lated by  the  F(  )C.  Cox  simultaneously  became  counsel  to  a  Washington 
law  firm  dealing  largely  in  communications,  Haley,  Bader,  &  Potts, 
which  also  represented  MCI.  A.s  it  turned  out,  Cox  could  have  served 
until  January  L971. 

While  the  Unger  nomination  floundered,  others  were  at  work  t«>  se- 
cure ir  should  it  slip  from  Onger's  grasp.  (  me  such  person  was  Thomas 
Houser,  Deputy  Director  of  the  Peace  Corps,  [n  several  ways,  Houser 
and  Unger  shared  certain  similarities:  Both  were  mid-westernei 
their  early  forties  and  longtime  Republicans  Houser,  a  native 

of  Illinois,  had  spent  a  year  at  Michigan  State  bef<  luat  ing  from 

Hanover  College  in  L951.  After  2  year-  with  the  army,  Houser  at- 
tended Northwestern  law  school  where  he  received  his  law  degree  in 

For  the  next  10  years,  Houser  practiced  law  in  Chicago  ii 
employ  of  railroad  interests  for  much  of  that  tu  employ] 

brougnt  him  in  frequent  contact  with  State  regulatory 
the  Interstate  Commerce  Commission.  1-      ■■  7.  he  became  co 
the  Chicago  linn  of  Leibman,  William-.  Bennett,  Baird  &    Minow. 
Throughout  the  L960's,  I  i  is  active  in  party  politics.  Fo 

he  was  ••hair; nan  of  the  Cook  County  Republ  Commit- 

tee. In  1966,  le-  was  campaign  manager  in  Charles  P  ssful 

race  for  the  I  '.>.  Senate ;  irly  a  year  aft  ted 

as  special  counsel  to  Senator   Percy.   '  '  '  was 

active  in  the  congressional  campaigns  of  I  k>nald  Rumsfeld  of  Illir 

And  it  was  Rumsfeld  who  was  involved  in  the  initial 
concerning  the  possibility  of  an  FCC  app<  I  for  Hous  r.   1 

conversations  occurred  when  Houser  that  I       1         r  nomina- 

tion was  in  trouble;  the  date  foably  Bometime  in  August   1970. 

During  the  fall,  Houser  had  conversations  with  Flanigan,  Ehrlich- 

-•  Broadcasting,  Sep!    I  I    I 

■  Broadcasting,  Sept.  28,  1970.  p   78 
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man,  and  Attorney  General  John  Mitchell.  He  had  known  Mitchell 
since  the  campaign,  and  he  thought  it  was  advisable  to  see  him  since 
11  was  "generally  rumored"  around  Washington  that  the  Attorney 
Genera]  had  "some  input"  on  such  matters.  He  expressly  asked  for 
Mitchell's  assistance,  and  it  appeared  as  though  he  received  it.  Houser 
thought  that  bis  strongest  support  came  from  Mitchell  and  Rumsfeld; 
he  discounted  any  significant  assistance  from  Senator  Percy  due  to  t  he 
fad  that,  at  the  time,  the  Illinois  Senator  was  not  in  particular  favor 
with  some  White  House  aides.  By  late  November,  Houser  met  with 
Chairman  Burch  who  recommended  him  favorably  for  the  appoint- 
ment. At  no  time,  did  Houser  have  any  definite  information  thai 
I  Fnger  would  be  dropped  but,  it  seemed  to  be  the  "general  understand- 
ing" that  that  would  occur  in  the  fall.31 

It  finally  did  occur  on  December  10, 1970,  when  Sherman  Unger  re- 
quested the  President  to  withdraw  his  nomination,  after  it  had  lan- 
guished for  almost  5  months.  Amidst  persistent  reports  that  Unger's 
nomination  had  been  undercut  by  "aides  close  to  the  President,"  warm 
Letters  were  exchanged  between  Nixon  and  Unger.32  Unger  was  now 
out  of  the  Government,  and  many  observers  were  convinced  that  his 
'•departure  was  no  accident.*'  Unger,  however,  charged  that  the  reason 
for  his  action  was  that  he  had  been  informed  by  Senator  Cotton  that 
1  democrats  were  planning  on  using  his  audit  to  somehow  embarrass  the 
administration.  Committee  sources  denied  that  any  such  plans  were  in 
the  offing.33  What  happened  to  Sherman  Unger  remained  a  mystery. 

On  that  same  day,  President  Nixon  nominated  Thomas  J.  Houser 
to  what  was  left  of  the  Wells  term,  which  was  due  to  expire  the  follow- 
ing June.  As  in  Unger's  case,  there  was  no  commitment  by  the  White 
I  [ouse  concerning  possible  reappointment,  and  Houser  was  "delighted" 
to  serve  as  long  as  he  was  needed.  One  White  House  source  confirmed 
that  the  Houser  appointment  was  "for  6  months".34  The  administra- 
tion had  nominated  Wells — who  everyone  thought  would  be  off  the 
Commission  within  a  year — to  a  T-year  term,  and  Houser  to  a  6-month 
term.  1  f  expectations  were  borne  out  by  subsequent  events,  neither  man 
would  serve  anything  close  to  a  full  year  on  the  FCC.  All  of  which 
struck  informed  observers  as  rather  "unusual."  Meanwhile,  for  equally 
unexplained  reasons,  the  White  House  had  not  gone  forward  with 
Wells'  nomination  to  the  Cox  term;  since  July,  Robert  Wells  had 
continued  to  serve  in  his  own  seat,  awaiting  the  outcome  of  the  Unger 
fiasco.  Perhaps,  it  would  now  be  possible  to  confirm  Wells  with  Houser 
and  secure  the  first  Republican  FCC  majority  since  1961.  By  early 
January,  the  Senate  had  not  acted  on  either  nomination  and  both 
Wells  and  Houser  were  given  recess  appointments  to  the  Commission. 

Black  Efforts  for  Soul  in  Television  (BEST)  was  hardly  pleased 
with  the  nomination  of  another  two  white  males  to  the  FCC.  When 
Unger  bad  been  nominated,  BEST  served  notice  that  it  would  oppose 
his  confirmation  and  that  his  selection  reflected  the  "insensitivity"  of 
the  Nixon  administration  to  minority  people.35  When  the  Senate  hear- 
ing on  Wells  and  Houser  was  held  in  February  1971,  BEST  once  again 

[ntervlew  with  Houser;  Houser  to  Victor  H.  Kramer,  June  15,  1973;  interview  with 
Burch. 
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appeared,but  thistime  il  took  a  somewhat  William  N 

the  national  coordinator  for  BES  I  . 

"no  personal  attack"  on  the  noi  .  w 

the  fad  remained  that  il  all-whit.'  comm  ith  all 

staff  judging  the  efforts  of  all-white  station  >gramiiu 

black  community.  In  much  the  same  isters  had 

for  the  appointment  of  one  of  th< 

sentation  for  minority  grou] 

community,  on  all  levels,  u  r  iteelf.    i 

real  involvement  in  matters  which  concern  u      at  a  level  wl 

ticians  are  conceived  and  made." 

The  Communications  Subcommitt  ehad  heard  allofthi 
the  unrelenting  pressure  clearly  had  had  an  effect  on  subcommittee 
Chaii-man  Pastore;  by  the  time  of  the  Hous  r  appointment,  P 
was  convinced  that  President  N  ixon  must  appoint  a  black  to  the  I 
Other  Senators  agreed.  Senator  Percy,  who  appeared  at  the  hea 
to  introduce  Houser,  stated  thai  the  claims  <>t*  the  black  commu 
for  representation  were  "beyond  dispute.'3  But  Senator  Pastore 
further,  suggesting  that  he  and  Percy  go  to  the  Whit     I 
if  we  cannot  persuade  the   President    in  the   immediate   future  to 
[appoint]  a  responsible  black  man".  Once  again,  however,  Pa 
declined  to  1  dock  the  pending  nominations  on  that  account  : 

The  argument  will  be  mad<  day-  and  it  has  been  made 

we  refuse  confirmation  of  these  gentlemen  because  they  are  white,  there  may 
be  a  black  man  appointed.  01  course,  thai  La  not  the  way  to  play  the  baUg 

Pastore  was  convinced  thai  "something  ought  to  be  done",  and  for 
the  moment.  BEST  would  have  to  wait. 

But  black  representation  on  the  FCC  was  no!  the  only  matte! 
cussed  at  the  Wells  Houser  hearing:  the  musical  chair  maneuvei 
the  administral  ton  had  not  gone  unnoticed.  Chairman  Pastore  v.  anted 
to  know  why  Wells  was  not  being  allowed  to  finish  lar  term, 

and  why   Houser  was  getting  such  a  short,  even   inconsequential 
appointment  : 

i<  there  some  strategy  behind  this?  Whal  essentially  Is  the  d  in  this? 

This  has  puzzled  me;  I  am  not  going  to  i  at  of  this,  but 

the  fact  remains  that  this  Is  rathe 

Senator  Percy  ducked  the  question  altogether,  and  continued  to 
speak  on  the  issues  raised  by  the  blacks.  Republican  Senator  P 
of  Kansas  expressly  noted  that  lie  would  not   respond  to  Pastore's 
"very  appropriate  question."  Bui  that  was  not  the  end  of  the  matter. 
Senator  Cotton,  sensitive  to  what  was  occurring,  wanted  some  I 
statement  from  Wells  on  his  rut  are  plan- : 

Senator  Cotton.  Ami,  is  it  your  presenl  Intention,  if  y«»u  are  confirm 
serve  the  full  term  for  which  you  have  been  nominated? 
Wells,  i  have  no  other  definite  plans  at  this  ti  Dr. 

Senator  OOTTON.  Well. 

Wells,  res,  sir. 

Senator  Cotton.  Your  present  intention  LstO  Bervel 
Wells.  S 
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There  was  nothing  unusual  about  the  particular  inquiry:  The  ques- 
tion is  asked  at  nearly  every  Senate  hearing,  and  no  nominee  lias  yet 
responded  in  the  negative.  But,  the  persistence  of  the  questioning  of 
a  Republican  appointee  by  a  Republican  Senator  was  unusual.  Wells 
in  a  difficult  position,  which  he  had  not  wanted  to  he  in.  In  i'aet. 
he  had  no  idea  how  long  he  would  serve  at  the  time  of  the  hearing. 
It  was  equally  true  (hat  he  had  no  other  "concrete  plans"  at  that  time, 
hut  t  he  Kansas  governorship  had  always  been  in  t  he  "back  of  his  mind" 
and  tin4  decision  had  to  be  made  within  the  next  few  months.  Over  7 
niont  hs  had  pa.— ed  sinee  his  reluctant  acceptance  of  the  ( 'ox  seat,  and 
the  subsequent  delay  iiad  not  been  anticipated.40  Now,  if  he  decided  to 
run  in  Kansas,  it  would  mean  lie  would  leave  the  FCC  just  a  few 
month-  after  he  was  confirmed.  Why  had  the  administration  forced 
the  switch  I  Why  had  Wells  agreed  \ 

The  two  questions  are  very  much  related.  And,  the  politically  com- 
plex answer  to  both  lies  with  Charlotte  Reid,  a  five-term  Republican 
Congresswoman  from  Illinois.  It  was  President  Nixon,  himself,  who 
discussed  the  possibility  of  an  FOC  appointment  with  Reid;  the  Presi- 
dent had  personally  known  both  Reid  and  her  late  husband.41  It  is 
impossible  to  pin  down  the  exact  date  of  that  conversation,  but  it  al- 
certainly  occurred  sometime  before  June  1070.  It  soon  became  a 
firm  commitment.  But  Reid  could  not  have  been  nominated  in  1070, 
because  of  a  const  itutional  provision  which  read  : 

X<>  Senator  or  Representative  shall,  daring  the  time  for  which  he  was  elected, 
be  appointed  to  any  civil  Office  under  the  authority  of  the  United  States,  which 
shall  have  been  created,  or  the  emoluments  whereof  shall  have  been  increased 
during  such  time.  *  *  *  *'- 

In  r.>7<>.  the  ( Congress  had  raised  the  salaries  of  FCC  Commissioners. 
therefore  disqualifying  her  for  appointment  to  the  Cox  seat  at  that 
time.  So,  1970  was  out,  The  same  was  true  of  H)7'2  :  at  that  time,  it  would 
he  a  Democratic  vacancy  which  would  be  available.  As  a  Republican, 
Reid  could  not  be  appointed  to  that  seat  either.  That  left  only  1971. 

And,  there  were  problems  concerning  an  appointment  in  1971 
which  had  to  be  worked  out.  If  President  Nixon  had  filled  the  7-year 
( 'ox  term  with  a  person  who  intended  to  serve  the  full  term,  and  if  the 
White  House  had  allowed  Wells  to  remain  in  his  own  seat,  then  there 
was  a  very  good  possibility  that  this  would  be  the  result :  Wells  might 
decide  not  to  run  for  Governor,  and  instead  seek  reappointment  to  the 
F( (  \  I  f  that  happened,  then  there  would  be  a  potentially  serious  con- 
flict between  Wells'  desire  for  reappointment  and  the  commitment  to 
(  kmgresswoman  Reid.  By  moving  Wells  to  the  Cox  sent  and  appointing 
Houser  to  a  6-month  term,  the  White  TTouse  was  able  to  accommodate 
the  two  principal  objects  of  tlie  strategy.  Wells  and  Reid.  It  gave  Wells 
the  option  of  resigning  or  reappointment.  TTouser,  on  the  other  hand, 
would  ]\\<\  sinij.lv  (ill  in  the  seat  until  Reid  was  able  to  take  it  over. 
Of  course,  the  White  House,  which  showed  very  strong  interest  in 
both  Reid  and  Wells,  was  also  benefited:  Tt  had  the  opportunity  of 
naming  four  Republicans  to  two  VCC  seats  in  less  than  2  years:  the 
patronage  value  of  this  should  not  be  overlooked. 42a 

'"  Intnrview  with  Wells. 
4'  Interview  with  Held. 

3   Constitution.  Art.  T.  sor.  r,. 
rch  agreed  thai  this  was  the  essential  strategy  to  seat  Charlotte  Reid  on  the  FCC 
win  if  also  accommodating  Commissioner  Wells.  Interview  with  Uureh. 
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This  strategy,  in  skeletal  form,  had  been  accurately  ai 
the  press  as  early  as  May  1970.  Atthattime,  I    i   W 
reported  thai  Reid  was  Blated,  not  for  thi  i  for  the  \\ 

seat  once  he  resigned  to  rel  urn  to  K 
to  state  \vli\  i  he  Wliite  I  [ouse  w  a 

and  Broadcasting  was  also  m}  si  ified  concerning  anol  her  a 
arrangement  : 

I!  is  not  clear  why  the  White  II 
i"  the  FCC  od  Mrs.  Reid     other  women  would  appear  to  be  available.  •  •  •M 

Another  good  question.  Wha1  was  it  about  Congresswoman  Reid  which 
compelled  this  long  term  .  to  place  her  on  tl 

I  ler  background  wt  3  nol   at   all  similar  to  i  ha1  oi 
woman  appointed  to  the  It  I  .  Frieda  Hennock,  who  had  come  to  the! 
agency  from  a  top-flight  Wall  Streel  law  firm  h  -    I. 

a  lawyer,  nor  did  she  have  a  college  di  mic  realities  had 

forced  her  to  drop  oul  of  college  a  fter  complet  ing  2  years.  The  57 
old  Charlotte  Reid  had  spent   mosl  of  her  adull   lifi 
mother,  roles  which  she  considered  her  "mi  I  fulfill 

Hut,  prior  to  her  marriage,  she  did  have  another  hich  was  far 

more  out  of  I  he  ordinary,  [n  the  late  II  a ving  dropped  out  of 

college  and  a  fter  years  of  st  niggle,  Reid  h  I  urea  vocalist 

on  Don  McNeill's  "Breakfast  Club."    I    os     were  the  days  when  she 
was  known  professionally         S  I  il   had  all  ended  by 

1(.>-K>.  set  aside  as  the  demands  of  family  and  1 

haps  as  a  resuh  of  her  brief  career  as  an  entertainer,  Reid  did  have  a 
positive  interest  in  appointmenl  I  FCC;  after  five  campaigns  for 

Congress,  she  was  also  anxious  for  the  relative  security  of  a  7  year 
President  ial  appointment.4 

Ami.  it  was  a  grotesque  turn  of  fate  thai  had  landed  her  in  Con< 
in  the  first  place.  !n  L962,  it  ha«l  been  her  husband,  Frai      Reid,  who 
had  won  a  hotly  contested  primary  i  blican  nomination  in 

this  districl  which  had  sent  conservative  Republicans  to  Congres 
as  long  as  anyone  could  remember.  Before  the  campaign  actually 
gan,  however,   Frank    Reid   died   unexpectedly;   party   leaders   then 
turned  to  his  wife,  and  urged  her  to  accepl   the  nomination  in  his 
stead.  In  the  midsl  of  her  bereavement,  she  initially  resisted  the  idea. 
bul  she  eventually  accepted  and  was  easily  elected  to  her  first  term  In 
( Jongress.41  Her  district,  located  in  the  "fronti  t  be1  ween  Chicago  and 
the  prairie,"  was  in  what  mighl  1"'  referred  to  as  the  heartland  of 
America:  homogeneous,  white  (2  percenl  black  population  in  101 
native-bom    Americans  clustered   around   two  cities,   Aurora     Mi   , 
Reid's  long  term  home     and  Elgin.4    Her  districl  was,  to  quote  Broad 
casting,  "dedicated  to  the  old  values  and  virtue  3.  more  concerned  with 
diligence  and  integrity  than  blazing  brilliance 

Congresswoman  Reid  reflected  the  sentiments  of  her  district  :  ( 
sistentlv  low  ratings  from  the  Americans  foT  Democrat       Action  and 
the  AFL  CIO's  Committee  on  Polil ical  Education  and  coi 
high  ratings  from  the  Americans  for  Constitutional    \        n  and  the 


*'■  Washington  Star,  m.-i\  3   1070,  n   n  » 
:  Broadcasting.  Maj  1  i    1070   p 
*   [ntervlew  with  Reid  ;  Broadcasting,  Jan   20   101 
«  Interview  with  Beid 
*'  "Almnnac  of  A  i  '   nji   210 

<s  Broadcasting.  Jan.  20,  1078,  p 
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Liberty  Lobby  indicate  that  she  was  one  of  the  most  conservative 
members  of  the  Qlinois  delegation.4"  Indeed,  in  1968,  the  Chicago 
Daily  News  withheld  endorsement  of  Reid  on  the  grounds  thai  her 
voting  record  was  too  orthodox:  a  later  column  in  the  same  news- 
paper described  t  he  ( Jongresswoman  as  a  person  who  bad  "consistently 
voted  against  the  20th  century."  :,u  Yet,  in  five  campaigns,  she  handily 
won  reelection,  often  with  nearly  7«>  percent  of  the  votes  casl  :  it  was 
generally  conceded  that  she  was  unbeatable.  The  charming  and  very 
loyal  Republican  Congresswoman  also  hold  significant  committee  as- 
signments: after  service  on  both  Public  Works  and  Interior,  she  be- 
came a  member  of  the  Appropriations  Committee  in  1967.  Although 
she  had  obviously  served  her  constituents  to  their  satisfaction.  Reid 
did  not  leave  a  "lasting  impact"  on  Congress.51 

R  id  wanted  the  job,  and  the  White  House  wanted  to  demonstrate 
the  President's  interest  in  appointing  women  to  high  Federal  office. 
But,  there  was  more  to  the  story  than  that.  The  1070  census  indicated 
that  there  would  have  to  be  some  reshuffling  of  the  Illinois  congres- 
sional districts  due  to  population  changes.  In  1071.  the  Republican- 
dominated  State  legislature  agreed  upon  a  reapportionment  plan 
winch  split  Reid's  district  into  two  parts :  A  small  fragment  of  it  was 
added  to  a  district  represented  by  Republican  Robert  McClory,  who 
enjoyed  strong  backing  from  the  pharmaceutical  interests  which  were 
pari  of  his  constituency.  But,  the  lion's  share  of  Reid's  district  was 
merged  with  a  smaller  portion  of  a  district  which  had  been  sending 
Representative  Leslie  Arends  to  Congress  since  1934.  Arends  had  been 
House  Republican  whip  for  almost  30  years.  Therefore,  in  1972,  three 
Republicans  would  share  two  congressional  districts:  one  of  them 
would  have  to  go.  Arends  was  forced  to  run  in  a  new7  district  which. 
in  large  part,  had  been  represented  by  Reid  for  five  terms.  Perhaps,  she 
could  have  beat  him  in  a  primary  race:  but  that  unfortunate  possi- 
bility  was  avoided  by  the  FCC  appointment.'2 

Chairman  Burch  was  not  involved  in  the  decision  to  nominate  Mrs. 
Reid.  even  though  he  had  an  understanding  with  the  White  House  that 
he  was  to  be  consulted  on  all  FCC  appointments.52*  Charlotte  Reid 
was  selected  by  Richard  Nixon — and  it  is  the  only  instance  of  the 
President's  personal  involvement  in  an  FCC  appointment.  After 
Nixon  made  the  commitment,  it  was  just  a  matter  of  working  out  the 
necessary  details. 

Commissioner  Houser  was.  of  course,  cognizant  of  the  widespread 
speculation  that  he  was  merely  keeping  the  seat  warm  for  Reid :  all  the 
same.  Houser  proved  to  be  a  diligent,  energetic  and  independent  com- 
missioner. At  the  time  of  his  appointment.  Broadcasting  had  expressed 
I  he  hope  that  the  new  Commissioner  would  "learn  swiftly  and  follow 
the  GOP  partv  line  at  the  FCC."  Rut.  by  July,  Broadcasting  rue- 
fully concluded  that  although  the  "affable,  and  hard-working"  Houser 
"meant  well."  he  had  been  "too  often  misled"  by  the  "young  activists" 
on  his  staff.58  Houser,  who  insisted  that  his  staff  was  representative  of 

■in    materials    Bnpnlied    by    the    Amprirnns    for    Domorratif    Action,    AFL-CIO's 
COPE.  Americana  for  ronstitntinn.nl  Action  and  tho  "Liberty  Lobbv. 

»Norman  Mark.  "Ron.  Roi.l   *   *   *  ,"  Chicago  Dailv  News.  .Tnlv'S,  1971,  p.  51. 
Broadcasting,  .Tnn.  20.  107.°,.  p.  83. 
1  Confidential  conroos. 
torvicw  with  r.urrh. 
63  Broadcasting,  Mar.  1 .  1071 .  p.  2^  ;  July  12.  1071   p.  66. 


various  philosophies,  probably  had  taken  a  n 

line  than  that  expected  by  the  White  I  [o 

Burch,  particularly   on  1 1 

wanted  reappointment,  but  i  ■  ■    \\  I ! 

tnent.  In  late  spring  L971,  after  only  a  I  I 

spoke  w  ith  Flamgan  at  I      W   liteH  I  i  I 

Reid  would  be  nominated,  at  long  last  eoiifirn 

had  overshadowed  ever}1  single  da}   Elouser  held  the  p< 

On  July  2,  L971,  Preside]  I    \  te  R<    I 

full  7-year  term  on  the  F(  <  .  a  id  simulta  led  a  warm 

thanking  I  [ouser  for  his  s 

Commissioner  until  October  1.  (  R        would  be  ui 

to  take  the  seat   until  that  time  due  to  unfinished  busu 
Appropriat  ions  ( !ommitt(  e.  I  ;-   Whit     Ho       i  Ho 

letter  of  resignation.  Mi  inwhile,  he  at  >wout"  a     ":. 

fully"  as  he  could :  He  issued  a  statement  to  the  effect  that  he  had 
"fully  cognizant"  of  the  fact  that  he  had  Urn  appointed  only  t 
'•interim  term,"  but  he  also  noted  that  he  would  have  accepter 
"challenge"  of  reappointment  had  it  been  offered,     li  ecd  to 

serve  the  additional  few  months,  after  which  he  returned  to  Illinois 
to  pract  ice  law  and  campaign  for  N  ixon  in  10*3 
In  the  light  of  t  he  pei  sistei  I  efforts  for  a  ! 
difficult  to  say  what  the  senatorial  reaction  v 

dent  Nixon  had  named  another  white  male  to  th  r,  the 

selection  of  a  female  Cong  man  avoided  that  problem:! 

ate  would  pay  her  the  necessary  deference  and  promptly  confirm  her; 
the  black  community  could  hardly  oppose  lection  of  a  female  to 

the  Commission.  But,  S  nator  Pastoi  e  ■■  I  that 

there  was  no  black  (  '•  >ner  on  :       I  orto  Reid's  ap] 

ment,  Pastore  along  with  Republican  - 
nessee  had.  as  promised,  visited  the  Wh  '•    H 
strong  appeal'"  for  a  black  nominee.  aitment 

had  been  made  during  that  visit.  At  R  irii  g,  Pastore  noted  only 

that  the  two  Senators  had  received  an  "attentive  ear"  at  the  White 
House  and  he  expressed  the  hope  that  tl  •  Pn  sidenl  the  "  time" 
would  give  •*\v»;  .  tought"  '  i  lection  <d*  a  member 

of  the  black  community.51  En  additio  ■   I  Pastore,  S 

Percyhadals  u  with  Chairman  Burch  and  Pet      I      i    - 

cerning  this  matti 

The  momentum  was  building.  Other  than  the  blacl 
much  happened  at  the  Rei     S       te  hearing  except  that  R< 
Arends  did  appear  to  heartily  endorj  uminatio 

sequently  confirmed  without   incident,  and  I  t  in  0 

1971.  In  t he  .-.'  si i  •  ■- .  \i  1  femal( 

third  former  Member  of  ( 'ongres  l 

President   Roosev<  It  and  Truman  hai I 
FC<  M»ut  t  he  last  time  that  occun 

The  arrival  of  Reid  and  the  del  '  rould  fulfill j 

of  the  White  II"  1  that   i  ' 


Injr.  Julv  l  2 
"  Reid  -  ring,  1071 

RT  Ibid.,  p    f 
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Wells.  Wnul<l  he  resign  and  run,  or  would  he  serve  i  During  the  sum- 
mer of  L970,  Wells  carefully  checked  out  his  options.  He  spoke  with 
others  concerning  the  possibility  of  becoming  Chairman  once  Burch 
ned :  he  became  convinced  that  there  was  Little  possibility  of  thai 
posil  ion  in  the  near  future,  if  ever.58 

The  Commissioner  spent  most  of  July  in  Kansas  taking  political 
soundings  and  talking  to  friends  about  the  gubernatorial  race.  When 
his  it'Lral  assistant  resigned  in  that  month.  Wells  took  no  steps  to  re- 
place him— he  would,  instead,  rely  on  part-time  assistance  from  the 
genera]  counsel's  office.59  It  looked  like  Wells  was  ready  to  make  the 
move  back  to  Kansas.  And.  there  were  those  who  were  watching  Wells 
with  more  than  casual  interest.  Houser,  for  instance,  was  .-till  a 
( Jommissioner  and  still  interested  in  remaining  one.  lie  could,  of  course, 
be  named  to  succeed  Wells.  But,  Houser's  service  apparently  had  not 
impressed  the  administration;  Broadcasting  found  his  record  "any- 
thing but  favorable"  to  t  he  interests  it  represented.60  There  is  no  reason 
to  believe  that  the  administration  seriously  considered  continuing  him 
on  ;i-  a  ( Commissioner. 

FCC  Genera]  Counsel  Richard  Wiley  was  also  seriously  interested. 
T'p  until  that  point.  President  Nixon  had  nominated  five  persons  to  the 
FCC,  and  all  five  shared  one  distinctive  characteristic:  All  had  been 
very  active  in  Republican  party  politics  for  years.  Although  he  was 
not  as  prominent  as  a  Burch  or  an  Unger,  Wiley  would  be  no  exception 
in  that  regard.  The  son  of  a  devoted  Republican.  Thomas  Dewey  had 
been  one  of  his  boyhood  folk  heroes.  Since  his  teens.  Wiley  had  worked 
for  the  party,  albeit  in  a  low-profile,  grassroots  fashion.  In  the  Chicago 
area,  he  had  organized  precincts,  worked  in  congressional  campaigns 
and,  in  1970,  was  elected  a  township  committeeman.  But.  it  was  not 
until  1968  that  lie  surfaced  nationally  in  party  politics.  In  that  year, 
Wilev  became  director  of  State  organizations  of  the  United  Citizens 
for  Nixon- Agnew;  that  position  brought  him  to  Washington,  and 
allowed  him  to  make  fruitful  tise  of  his  extensh'e  contacts  at  the  bar. 
By  the  late  1  '.h;< fs.  Wilev  was  probablv  far  better  known  nationally 
for  his  professional,  rather  than  political,  activities.  After  receiving 
his  bachelors — with  distinction — and  law  degrees  from  Northwestern 
University.  Wilev  spent  3  years  in  the  Army's  Judge  Advocate  General 
( !orps  and  was  discharged  with  the  rank  of  captain.  In  1962,  he  received 
a  masters  of  law  degree  from  Georgetown  Law  School.  He  then  became 
associated  with  the  Chicago  law  firm  of  Chadwell.  Keck,  Kayser, 
Ruggles,  ,v:  McLaren,  where  he  spent  nearly  6  vears.  The  next  2  vears 
spent  as  assistant  general  counsel  for  F>ell  &  Howell.  In  1970.  he 
left  the  companv  to  form  his  own  law  firm  and  become  a  commissioner 
of  the  Illinois  Court  of  Claims.  Throughout  the  1960's,  Wiley  was  a 
lecturer  at  John  Marshall  Law  School.  In  the  snme  period,  he  was  also 
extensively  involved  with  bar  association  activities:  in  TOGS,  he  was 
elected  chairman  of  the  ABA's  young  lawyer  section  and  later  served 
in  the  ABA  house  of  delegates.  An  author  of  various  legal  articles, 
Wilev  was  ;i  founder  of  f-nw  Notes,  the  largest  legal  quarterly  pub- 
lication in  the  Nation.  .Ml  of  that  worked  to  his  advantage  during 
the  1968  campaign,  and  following  the  Republican  victory.  Wiley  was 
pari  of  the  talent  list  of  the  new  administration.61 

•  ■<■  :  Interview  with  Burch. 
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"l  Interview  with  Wiley  ;  biographical  information. 


Wiley  was  anxious  to  join  the  administration,  and  activelj 
for  an  appointment  o  I 

support  of  ;i  White  1 1  ill  111. -in  I  .  Bel 

position  to  be  of   i  Bell,  an  elderly  bus 

enthusiast,  had  been  personnel  director  oi  m  effort  ; 

following  liic  elect  ion.  Bel)  worked  foi  ovei  a 
It  was  Bell  who  contacted  \Vile3  early  in 
positions  with  either  the  FT*  0  ..  W,'. 

interviews  with   FCC  Chairman   Dean    Burch  and  FT*i     I 
Caspar  Weinberger;   Wile}    realized  the  importance  of  thos 
ings,  and  he  went  into  them  determined  t<>  vj\<-  t!i«'  im] 
he  was  competent  and  aggressive.  There  wa  >n  of  him 

heading  a  bureau  at  the  FTC,  but   I><'an  Burch 
vacancy  to  fill:  a  Democrat  appointed  general  counsel  -till  served  at 
the  F('( '.  and  there  were  considerable  pressures  from  the  White  1 1 
Tor  his  replacement   by  a   Republican. 

Burch  already  had  a  favorable  White  II"  ommendation 

Wiley  before  the  interview;  politically,  I  as  no  question.  1. 

Burch  had  already  interviewed  a  number  of  persons  who  were  polit- 
ically suitable  hut  professionally  unacceptable.  Burch  wanted  to  know 
more  about  Wiley's  professional  competence.  Wiley  submitted  the 
names  of  several  persons  as  references,  including  Ricnard  McLaren,  a 
former  partner  in  the  law  firm  Wiley  had  i-  ined  after  hi-  mil 
service.  McLaren  was  then  la-ad  of  the  Di 

partment  of  Justice,  [mmediately  after  the  interview  with  Burch, 
Wiley  went  to  see  McLaren.  Although  M  Lareii  and  Bell  were  help- 
ful, Wiley  is  convinced  that  t  slon  to  appoint  him  general  coun- 
sel  was  ina.de  principally  by  (  'iiainnan  Burch  :  no  White  | 
view  occurred.  By  April,  Wiley  v  -  red  of  I  he  posit  ion,  but  Burch 
advised  him  that  nothing  would  happen  until  July  1.  L970  the 
FCC  Chairman  was  awaiting  the  appointment  of  a  fourth  Republican 
commissioner.  The  scuttling  of  Snyder  and  the  delay  of  I  con- 
firmation prevented  that  from  occurring,  and  t1  Id  Wiley 
finally  appointed  in  September  L970.  There  was  n,  a' 
t  hat  time,  of  a  possible  future  promot  ion  to  t  lie  commission." 

Within  a  short  time,  Wiley  had  in  eral  members  of 

FCC  for  his  diligence,  effort  and  mo  nservatr  itory 

philosophy.  After  only  a  few  weeks.  Commissioner  Wells  casually 
mentioned  to  Wiley  that  he  would  make  a  good  commissioner;  soon,  the 
trade  press  was  also  speculating  eoncerai  possibility, 

came  more  apparent  that  Wells  would  le.i •  e  I    ••  Ft  (  .  ta 
his  successor  increased.  One  day,  Chairn  Wi  ley  what 

he  was  doing  about  it  and  he  encourage 

There  were  t  wo  ma  jor  stumblii 
cussion  that  t  he  Pres  irlier  undei 

with  Senator  Pastore,  would  fill  the  W 
several  black  per  en  undei  I 

also  a  problem  0  .President  ! 

had  named  two  ]  tot  he  Ft  :  <  ;  t 

ert  E.  Lee,  alt  hougl 
been  horn  and  raised  in  [llinois.  Wi; 
not  be  rolling  factoi    !  \\ 
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by  presidential  assistant  Penn  James,  who  was  favorably  Lmpn  seed. 
The  genera]  counsel  also  sought  and  received  the  support  of  FCC 
members  Burch,  Wells,  and  Robert  E.  Ixv:  Wells  contacted  Peter 
Flanigan  on  Wiley's  behalf.68  Wiley  also  visited  the  Hill  to  garner 
political  support,  from  such  men  as  Senator  Percy  and  Representative 
Aivnds.  A  delegation  of  Illinois  broadcasters  secured  him  a  brief 
interview  with  Representative  Springer,  who  made  several  encourag- 
ing remarks.  Wiley  also  heard  that  Herb  Klein,  a  top  adviser  to  the 
President  on  public  relations,  favored  bis  selection.88 

But,  most  important.  Chairman  Burch  favored  Wiley's  promotion 
to  the  commission.  Burch  wrote  a  strong  memorandum  to  the  White 
House,  arguing  that  there  was  wry  little  political  advantage  to  be 
gained  by  FCC  appointments.  To  Burch,  Wiley  was  a  merit  appoint- 
ment :  he  was  available,  interested  and  knowledgeable.  Burch  also  met 
with  White  House  advisor  Flanigan.  Meanwhile,  Wiley  was  very 
act  ive  on  his  own  behalf.' 

Weeks  before  he  finally  submitted  his  undated  resignation  in  Octo- 
ber L971,  Robert  Wells  had  decided  to  enter  the  gubernatorial  race  in 
Kansas.  Indeed,  most  of  his  final  weeks  were  spent  outside  of  Wash- 
ington: When  his  resignation  was  prematurely  leaked  to  the  press, 
Wells  was  addressing  a  State  convention  of  the  AFL-OIO  in  Wichita. 
Alter  some  initial  confusion,  the  White  House  released  the  usual  ex- 
change of  letters  between  the  departing  Commissioner  and  the  Presi- 
dent. On  November  1.  after  just  under  2  years  service.  Wells  returned 
to  Kansas  and  his  former  position  as  general  manager  of  the  Harris 
Radio  Group.  It  was  as  if  he  had  never  left  his  job  in  broadcasting: 
The  same  date  that  he  withdrew  from  the  FCC,  Wells  reportedly 
repurchased  for  the  amount  of  $47,508  shares  in  four  radio  stations 
which  he  had  sold  2  years  earlier  for  $48,000 ;  by  returning  to  his  com- 
pany within  24  months.  Wells  also  was  continued  in  the  Harris  Radio 
Group's  profit-sharing  plan  at  the  same  level  as  before — company 
rules  provided  that  an  employee  could  take  a  leave  of  absence  for  "no 
more  than  2  years''  without  effect  on  profitsharing.07  If  Wells  had 
served  another  week,  that  would  not  have  been  the  case.68 

The  long-expected  resignation  of  Wells  came  as  no  surprise:  more 
surprising,  however,  was  the  fact  that  the  anticipated  nominatio7i  of 
Wiley  was  not  announced  at  the  same  time.  The  White  House  officially 
stated  that  no  decision  had  been  made  on  a  successor  to  Wells.09  But 
that  was  not  the  problem.  Once  again.  President  Xixon  appeared  ready 
to  nominate  a  white  male  Republican  to  the  Commission  ;  this  violated 
the  previous  understanding  with  Senator  Past  ore  and  others  to  the 
effect  that  the  next  available  seat  would  iro  to  a  black  nominee.  Pastore 


[nterview  with  Wiley. 

terview  with  Wilev  :  Interview  with  Wells. 
[nterview  with  Wiley. 

•  rntervlew  with  Bnrch. 

troadcasting,  July  7,  1975.  pp.  25-26. 

never  entered  the  gubernatorial  eampaijrn  in  Kansas,  hut  ho  did  remain  very 
active  in  Republican  i><>Htie^  in  litre  he  serve. i  ;>s  campaign  strategist  in  the  reelection 
campaign  of  Senator  Robert  l><>le  and  lie  shared  eredit  feu-  the  Senator's  narrow  victory. 
■  t  year,  Wells  appeared  to  be  assured  of  nomination  as  director  of  the  White  House 
Office  "f  Telecommunications  Policy.  A1  that  very  time.  Wells  was  also  under  fnn- 
sideratlon  for  .-in  executive  position  with  the  National  .Association  of  Broadcasters.  But 
by  November  1975,  the  OTP  appointment  had  been  scuttled  by  congressional  criticism, 
public  Interest  group  opposition  n^  well  as  questions  ever  whether  he  had  truly  severed 
his  tii-  t<.  Barris  Radio  Group  when  he  hail  been  nominated  to  the  FCC  in  1900.  See, 
Broadcasting,  Nov.  n.  nrri.  p,  5,  Rfar.  17.  1975,  p.  5,  July  7.  1*175.  pn.  25-2G,  Oct.  13, 
1975.  p.  19,  Nov.  ::.  i!i7r,.  j,.  32;  Washington  Post,  June  30,  107.".,  p.  CG. 

•  •  Broadcasting,  Oct.  25,  1971,  p.  21. 


reportedly  complained    I  rongly  ;-  I       Whit     1 1 

again,  Pastore  nad  refused  to  liloek  one  i  o  order  to  Poi  • 

select  ion  of  a  black  person ;  as  I ' 

"the  way  to  pla\  the  ball  I 

Washington  style,  yon  insi  t,  ii  tnd  hope  that 

ing  works.  I  f  it  doe  n't ,  1    pi    ;.  on  pla> 

exactly  what  Pastore  did  at  I  liat  I  i  .    :  \\  .  ■■•.  w    ulcl     • 

until  the  President  named  a  -  the  FCC.  When  that  occurred, 

Wiley  would  be  appiw  e(]  in  ta  udem,  but  not 

White  House  advi     i    I  withheld  Wiley's  nomination  until 

discussions  occurred  w  it ]    '  r  ( lie  imj 

finally  agreed  that  within  a  reasonable  time,  Presidi       !  ould 

nominate  a  black  person  to  fill  i  In  Bart  hich 

would  be  available  the  following  June.  In  the  meantn 
ination  would  be  submitted  to  the  Senate  and  it 
no  action  would  be  taken  until  a  black  nominal  '<•/    0 

November  30,  Wiley  was  nomin  -: 

was  given  a  recess  appoint nient  to  t hi 

as  a  Commissioner  before  the  Senate  acted  on  his  nominate  the 

past,  a  complicated  script  dictated  the  a  W         FI< 

Since  1969,  there  had  be  ares  on  the  White  H 

ate  Communications  Subcommitt  a  black   FCC  O 

it  now  appeared  that  thos  -  would  finally  bear  fruit,  i 

ministration  had  considered  black  candidates  befo 
or  another,  it  was  not  the  politically  appro  I  ime  to  name  a  black. 

Now,  the  White  House  had  i  oice:  only  Mack  non-Republi- 

cans were  considered  for  the  Bartley  seat.  And  one  parti  nlar  Senator 
was  in  a  prime  position  to  move  his  candidate  for  that  office.  Ho 
Baker  of  Tennessee  was  the  ranking  Republican  member  of  the  § 
ate  Communications  Subcommittee,  Although   Pastore  had  initially 
suggested  that  Percy  accompany  him  to  the  White  Ho      .  r 
agreed  to  allow  Baker  to  go  in  his  place."  Baker,  therefore,  had  been 
involved  in  t  his  cont  roversy  for  well  o\  er  a  \  ear.  A  nd,  Senator  I  '•■ 
who  was  up  for  reelection  in  L972,  had  a  particular  person  in  mind 

from  his  own  Stale. 

It  was  January  L972,  when  Senator  Baker's  office  contacted  Judge 
Benjamin  L.  Hooks  in  Memphis  to  determine  his  interest.  It  w  a 
first  time  that  I  looks  had  considered  the  possibility,  but  he  responded 
favorably.75  At  first  glance,  H  pear  to  1  rtof  per- 

son Senator  Baker  would  support :  Hooks  hi* 
Baker  in  L966  and  in  la\  or  of  his  D 

had  been  largely,  though  not  exclusr  I  for 

t  he  past    Li '  years  at  least .  I  hit  to  H 
simply  a  label ;  long  had  l< 

found  t  hem.  [ndeed,  just  a  fter  t  :  I 

Senator  Bak 
offer  his  assist  ance  ii    : 
the   intervening 

Hooks  on  matter-  pertaining  largely  to  civil 
ship  developed  as  a  resuh  oft  H  rtainly  nc 

•"  Ibid. :  Interview  with  Zapplfc 
T'  Interview  with  Zapple. 
•-  Interview  with  Hooks. 
i  !onfldentlal  sourer. 
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ral>i<l  Democratic  partisan,  which — from  the  White  House  point  of 
view  must  have  been  a  mark  in  his  favor.  Indeed,  Hooks'  various 
careers  are  as  elusive  as  his  partisan  sympathies.  Over  the  years,  he 
had  moved  with  ease  and  success  into  numerous  roles:  Lawyer. 
preacher,  judge,  civil  rights  activist,  politician,  and  banker. 

It  was  t  he  resuH  of  year-  of  labor  within  a  system  which,  in  his  early 
professional  days,  legally  classed  him  as  inferior.  A  native  of  Mem- 
phis. Hook-  entered  the  army  at  the  age  of  L8,  and  after  ."»  years  was 
discharged  a-  a  staff  sergeant.  Several  years  of  undergraduate  educa- 
tion at  LeMoyne  College  in  Memphis  and  Howard  University  fol- 
1  before  he  received  his  law  degree  from  Chicago's  DePaul 
University  in  1948;  within  a  year,  lie  returned  to  Memphis  and  was 
admitted  to  the  Tennessee  bar.  It  is  only  slight  exaggeration  to  state 
that  I  look-  then  spent  the  next  -J')  years  doing  everything  conceivable  : 
hi-  official  biography  devotes  an  entire  pa<re  to  listing  his  organiza- 
tional memberships  alone.  These  include  such  diverse  groups  as  the 
American  Legion,  Baptist  Preacher's  Alliance,  Elks,  N"AACP,  Junior 
Negro  Chamber  of  Commerce,  Southern  Christian  Leadership  Con- 
ference, and  National  Business  League. 

At  one  time  or  another,  he  served  on  the  boards  of  several  small 
colleges  in  the  Memphis  area.  He  was  involved  in  broadcasting  di- 
rected to  the  black  community:  a  panelist  on  one  regular  television 
program,  he  prodnced  or  coproduced  two  others.  Up  until  the  mid- 
L950's,  Hook-  managed  to  maintain  a  practice  of  law  amidst  these 
various  activities.  Hooks  was  a  successful  businessman  as  well  as 
lawyer.  In  1955,  he  became  a  cofonnder  and  vice  president  of  the 
Mutual  Savings  &  Loan  Association,  remaining  on  as  a  director  after 
1969.  Later,  he  would  be  named  a  director  of  the  Tri-State  Bank  of 
Memphis  and  would  act  us  president  of  Mahalia  Jackson  Chicken 
mi-.  Inc.  for  a  brief  period  of  time.  Hooks  was  also  a  minister: 
in  1956,  he  was  ordained  and  became  a  pastor  of  a  Baptist  church  in 
Memphis.  Li  1 1)04.  he  assisted  in  establishing  a  church  in  Detroit,  and 
the  congregation  was  so  pleased  with  his  ministry  there  that  they  asked 
him  to  remain  on:  twiee  a  month,  he  commuted  to  his  second  church 
in  that  city.  Hi-  ministry  also  carried  him  into  various  national. 
Baptist  activities.  Throughout  this  time,  he  was  active  in  many  cam- 
paigns and  voting  registration  drives. 

Meanwhile,  his  law  career  was  moving  apace:  Tn  1961,  he  was  ap- 
pointed the  first  black  assistant  public  defender  in  Shelby — Memphis — 
County.  Four  years  later,  Tennessee's  Governor  named  him  to  a  va- 
cancy on  the  county  court,  where  he  had  a  wide  jurisdiction  over  crim- 
inal matters.  Thai  was  another  first.  Although  he  was  overwhelmingly 
elected  to  an  8-year  term,  he  resigned  to  ret  urn  to  practice  after  2  years 
in  L968.74  Business,  law  and  his  many  organizational  commitments 
occupied  his  time  up  until  the  initial  contact  from  Senator  Baker's 
office. 

Once  Baker  secured  Hooks'  consent,  he  acted  swiftly.  Within  da  vs. 
the  Senator  had  spoken  with  Flanigan  concerning  his  candidate: 
Baker  immediately  followed  that  up  with  a  letter  which  character- 
ized Hook--  ;i-  a  "man  of  high  character,  boundless  enthusiasm — and — 
with  a  strong  will  to  succeed"  who  was  also  "well-respected  in  both  the 
black  and  white  communities  of  Memphi    "      5  enator  Baker  and  his 

•'•rview  with  II  >oke  :  biographical  Information. 
Baker  t"  Flanigan,  Jan.  'J1 ,  1972.  National  Archie 


staff  did  ;il  I  i  hey  could  to  secun   the  nomination  for  II  •• 
were  set  up  wit  h  ot  her  Senators,  broad  I 

paper  writers  and  Chairman  Burch.  Burch  did  nol  oppo      I  I 
though  he  was  nol  his  first  choice  Prom  among  those  availab 

Through  the  Senator's  office,   Hooks  had  several 
White  House  wiili  persons  such  as  Herb  Klein,  William  \farui 
;ii)d  Tom  Whitehead;   Hooks  was  also  taken  to  meei  the  editoi 
Broadcasting  magazine,  where  the  reaction   was  verj    favorab    .    \ 
member  of  the  Senator's  staff  also  stated  that   Baker  personally 
Presidenl  Nixon  on  this  matter.     V  anwhile,  as  Hooks'  name  suri 
he  was  deluged  by  offers  of  help  from  the  many  people  who  • 
him  across  the  country.   Hooks  believed  thai    b  £       tors, 

Tower  and  Benson,  supported  his  selection  due  to  activities  b^  fi 
in  that  State.  ( Yri.imU .  I  [ooks  also  had  Lr'"«l  conned  ion.«  in  I  tel 
and  perhaps  had  the  endorsement  of  Senators  Hart  and  Griffin.  M 
persons  spoke  on  his  behalf  with  various  civil  right*  oi  I  o 

and  Hooks  is  certain   thai   someone  did  contacl    BES1 
him.77 

It  was  a  very  touchy  appointment  for  our  reason:  The  first  black 
man  was  being  appointed  to  the  Ft  I  .  \s  Hooks  later  recalled :  "an} 
time  a  black  person  is  a  first,  there  is  more  consultation,  more  I 
scratching,  more  nervousness;  it  just  produces  a  different  reaction." 
The  broadcasters  were  uneasy.  I  look-  had  good  local  industry  connec- 
tions, and  they  were  contacted  by  broadcasters  across  the  country  for 
their  reaction  to  I  looks  as  a  potential  Commif  ;  three  broadcast- 

ers who  were  particularly  helpful  later  attended  Hooks'  swearing  in. 
The  FBI  investigation  was  also  verj  intensive:  Hooks  himself  had  to 
give  approval  for  a  wider  investigation  several  weeks  before  he  was 
nominated.78  For  3  years,  Black  Efforts  for  Soul  in  Television  has  led 
the  fight  for  a  black  Commissioner;  now  that  it  was  about  to  occur, 
they  also  were  deeply  concerned  about  the  sort  <»f  black  person  who 
would  be  named.  As  one  BEST  spokesman  put  it,  "We  don't  wai  I  a 
dud.  a  guy  who  is  shallow.  Ajrvone  who  doesn't  knov 
useless  to  as."  And.  the  persistent  speculation  that  Hooks  would  be 
named  made  some  of  those  leader.-  uneasy. 

Alt  hough  t  he  organizat  ion  took  no  formal  position,  it  wa 
thought  that   BEST  favored  the  selection  of  a  rival  black  cand 
who  was  a  Washington  communii  tnd  who  had  l 

port  of  Senator  Brooke  of  Massachusetts.     Hooks  did  not  bel 
any  prominent  black  person  played  an  important  role  in 
his  support,  in  large  part,  came  fron  tliticians      I  omay 

have  raised  certain  suspicions  in  t  hose  bla  ps  w  hich  hid  lab 

for  this  appoint ment  for  so  l<     •    \  nigh 

Hooks  had  the  nonin  .   I  arl\    V 

support  of  Senator  Baker.  But  no  am  \\ 

I  [ouse. 

Conceivably,  one  reason  for  t  he 
er  Nicholas  Johnson 


*  with  Burcb. 
w  <  lonfldenl  lal  so 
77  Interview  \\  Ith  Hoot 
7   i ntci  \  lew  with  l looks. 
■■■■  Broadcasting.  Apr    17    1071 
»  Broadcasting.  Mar   6.  1972;  p.  IT. 
';  I  m  «t\  i«',\  wiili  I  looks. 
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ate  from  [owa,  and  resigning  from  the  FCC.  Broadcasting  was  de- 
lighted by  the  prospect  of  an  early  Johnson  departure  which  could 
-only  elevate  the  agency's  standards  of  responsibility  and  perform- 

*:  to  the  magazine,  it  was  "inconceivable"  thai  sor  could 

be  found  with  a  "larger  ego  and  more  blinding  prejudice  s",  Obvi- 
ously, Broadcasting  had  not  stopped  its  Longstanding  vendetta 
against  the  activist  Commissioner.  Few  regulatory  Commissioners 
have  gone  on  to  win  elective  office,  and  Johnson  carefully  considered 
his  decision.  His  former  colleague,  Robert  Wells,  had  given  up  his 
campaign  for  Kansas  Governor  on  orders  of  his  physician  barely  24 
hours  before  he  was  scheduled  to  formally  announce/    No  FCC  Com- 

>ner  had  won  an  elective  office  after  agency  service  in  anyone's 
memory.  After  much  thought,  Commissioner  Johnson  decided  to  re- 
main a  Commissioner,  due  largely  to  financial  reasons:  M  the  adminis- 
tration was  denied  the  opportunity  for  a  second  vacancy,  and  the 
broadcasters  were  denied  their  longed-for  relief. 

April  L2,  1972  was  an  historic  day  for  the  black  community,  the  ful- 
fillment of  several  years  of  concentrated  struggle,  largely  waged  by  a 
single  organization:  On  that  day.  President  Nixon  named  Benjamin 
L  Hooks  to  the  FCC.  Hooks  had  cleared  every  hurdle  to  become  the 
first  black  man  ever  to  serve  on  that  Commission.  It  was  also  a  good 
day  for  Commissioner  Richard  Wiley,  who  now  expected  his  con- 
firmation to  go  forward  after  a  delay  of  7  months.  Wiley  and  Hooks 
had  a  joint  confirmation  hearing,  where  representatives  of  BEST  ex- 
presseu  their  support  of  nominee  Hooks.  William  Wright,  BEST  na- 
tional coordinator,  noted  the  important  role  which  had  been  played  by 
the  subcommittee  chairman :  "It  was  your  strong  support,  Senator 
Pastore,  for  the  need  for  a  minority  Commissioner  which  made  it  a 
political  reality."  s5  There  can  be  no  doubt  about  that. 

However,  it  was  the  unceasing  efforts  of  BEST  and  other  black 
leaders  which  provided  a  large  part  of  the  impetus  for  Pastore's 
actions.  In  June,  both  Wiley  and  Hooks  were  confirmed  unanimously. 
For  the  first  time,  the  Nixon  administration  had  a  new  Commissioner 
who  was  prepared  to  take  office  on  the  day  the  seat  became  available: 
there  had  never  been  any  serious  question  but  that  Bartley  would  be 
replaced,  and  that  he  would  be  replaced  by  a  black  man.  When 
Bartley — after  20  years  of  Commission  service — retired,  four  of  the 
seven  F< '('  members  had  been  selected  by  President  Xixon. 

Jusl  as  Nixon's  first  term  drew  to  a  close,  the  membership  of  the 
FCC  finally  settled.  For  '1  years,  it  had  rocked  and  swayed  to  accom- 
modate convoluted  and  complicated  political  strategems:  As  a  direct 
result,  the  FCC  operated  with  only  six  members  for  0  months  in  a 
15-month  period;  one  Commissioner  barely  served  long  enough  to 
become  familiar  with  his  responsibilities;  another  prospective  Com- 
missioner dangled  for  5  months  until  his  nomination  was  withdrawn 
for  unexplained  reasons.  Yet,  for  all  the  contortions  the  FCC  endured 

en  L970  and  1972,  there  were  several  distinctive  achievements: 

The  agency  received  its  first   black  and  its  second  female  member; 

Nixon    administration   made   the   first    promotion   from   within 

the  staff  to  the  Commission  in  almost   10  years.  Further,  a  strong 

adcasting,  Mar.  13,  1072,  p.  74. 
terview  with  Wells, 
idcasting,  Mar.  27,  1972,  | 
Wil<  y   Books  Senate  hearing,  1072,  p.  104. 
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Chairman,    Dean    Burch,    emerged    and    played    a    significant    role 
in  a   number  of  i  hose  decisioi  - .    Ul  tin     ame,  i  h< 
distinct    lack  of  overall   direction  i  appointment    di 

except  for  Charlotte  Reid,  President   N  ally  with  no 

individual  he  nominated  to  the  F(  JC  bet  wren  LOTOand  L972. 

To  an  unusually  high  degree.  Republican  i  jsmen  played  a 

very   prominenl    role   in   the   admimstrat  one   appointments   to  the 
FCC-   a  pattern  which  would  become  even  mure  evident  in  N 
second  term.  Republican  Senators  Goldwater,  Dole,  and  Baker  exe 
considerable  influence  on  particular  l<  I     -•  e  tions.  Charlotte 
also  did  not  Lack  for  powerful  coi  j  al  support. 

Unlike  Lyndon  Johnson,  Richard  N  ired  to  remain  very 

distant    from  those  decisions,  which   were  delegated,   in   large   pan, 
to  the  staff  and  his  closest   ad1  .  Spe    :ing  of  his  first   year  in 

office,  Rowland  Evans,  Jr.  a  rt   f).  Novak  have  observed  that 

political  patronage  was  "far  from  the  front  of  Nixon's  mind": 

That,  in  fact,  was  the  core  of  the  Nixon  patronage  failure:  Hia  failure  to 
it  enough  heed.  Thai   failure  was  do  result   of  an^ 
ideal  of  civil  service  reform  or  al  horence  of  the  spoils  system,  but  of 
hard  attention  thai  characterized  so  much  that   was  done  In  domestic  affairs 
at  the  Whin-  Bouse  ; 

That  same  absence  of  attention,  coupled  with  a  not  -very-clear  dele- 
gation of  appointment  responsibilities,  marked  Richard  N  selec- 
tions to  the  F(  !C  in                      ars  01  his  first  term.  Simply  put,  the 
President  does  not  appeal-  to  have  been  involved,  except  in  the 
marginal  sense. 


» Rowland  Evans.  Jr.  and  Robert   I ».  Novak,  "Nixon  in  the  v 
t too  of  1'uw er",  p.  fO. 
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Ch  \i'n:i;   Tw  i  \  n   ONI 

Republicans  Revitalize  ras  Train   Commlsc 

i  r.< 

"Hitherto,  the  consumer  movement  has  adopted  a  p 
Presidential  appointments  [to  the]  1  ade  Com  Bui  n<<  lonj 

The  quality  of  consumer  protection  Ls  the  dired  resull  of  th< 
ophy  of  the  men  and  women  directing  the  operatioi  \ 

battle  for  bettei  government   begins  with  the  Domination  process."     Howard  T. 
Frasier,  President,  Consumer  Federation  of  Amei 

When  Richard  Nixon  offered  Caspar  Weinberger  the  FTC  Chair 
manship,  the  President  reportedlj  told  him  to  "go  in  there  and  clean  it 
tip  and  you  won't  have  any  trouble  from  me."  ■  A  free  hand.  But,  to  do 
what  j  Where  did  one  starl  I 

In  January  L970,  Chairman  Weinberger  became  head  of  an  agency 
which  was  beset  with  a  well-publicized  array  of  problems:  a  90  called 
uarm  of  Congress,"  hut  with  a  chairman.  \  th  broad  po 

a  budget  which  were  largely  controlled  by  the  Wl    U   II-  eeping 

but  complex  and  often  inarticulate  congressional  enactments  ana  di- 
rectives; lack  of  coherent,  internal  directions  and  |"  .  particu- 
larly in  those  areas  of  direct  concern  to  the  avi                   mer;  clu 
secretive  procedures  ami  processes,  which  resulted  in  a  large  ba< 
of  unresolved  matters;  bitterly  divided  commissioners,  who  had  been 
feuding  for  years;  and  deeper,  far  more  fundamental  quest 
cerning  the  restraint  of  monopoly  and  the  protection  01  competition 
in  a  capitalist  system.  The  task  facing  Weinberger  was  awesome.  Per- 
haps, the  55  year-old  FTC  was  beyond  -               il  redemption,  an  ar- 
chaic remnant  of  the  populism  of  Woodro^   Wilson  ami  his  tii 

Only  through  radical  change,  many  thought,  could  the  FTC  b 
vitalized ;  after  9  yea  (  ner  Elman  was  convii 

that  the  "chronic  unresponsiveness  and  basic  deficiencies"  of  the  FTC 
were  far  too  "rooted  in  its  organic  structure"  t<>  be  '"cine.!  by  minor 
or  transient  personnel  or  procedural  improvements."     If  <  hairman 
Weinberger  snared  this  viewpoint,  it  was  Dot  reflected  inhisacl  i 
Like  other-  before  him,  the  new  Chairman  I 
lems  generate*  I  l  >y  t  he  caliber  of  the  agency's  sta  ff. 

"Reorganization"  had  occurred  berore  at  thi    I   !<     I     L9        • 
lesser  extent  in  L961,  the    taff  had  been  shaken  uj>  with  the  change  of 
administration.-:  in  the  process,  new  bureau  ■■  d.  res  . 

tions  accepted,  and  replacements  made.  But  without  the  Nader  n 
and  the  Al.A  study,  the  1970  reorganization  might  have  fo 
more  than  the  natural  political  which  typically 

panies  the  election  of  a  new  President, 


>  Kirkpatr  i    1970   p    ' 

M    n  Republic,  0<1    2    1971    p 
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In  1970,  however,  externa]  pressures  called  for  taste  than  that, 
I  instance,  the  staff  person  in  charge  of  recruitment  of  field  office 
attorneys  had  candidly  told  the  AHA  panel  that  he  preferred  to  hire 
"older  men,  who  had  been  out  in  the  world  for  10  years  or  so  and  had 
come  to  appreciate  that  they  were  not  going  to  make  much  of  a 
mark";  such  men,  the  recruiter  was  convinced,  tended  to  be  more  loyal 
and  i(>  remain  longer  with  the  agency.  To  this  the  AHA  committee 
dourly  concluded,  "It  there  is  a  formula  better  designed  to  avoid  hiring 
bright  and  energetic  young  men.  we  have  not  heard  of  it."  '  The  whole 
quest  ion  of  "spoils"  at  the  FTC1  had  arisen  at  the  Weinberger  hearing, 
Where  one  Senator  pointed  out  that  some  staff  members  had  "boasted?5 
that  no  FTC  Chairman  would  "dare"  replace  them  due  to  their 
I  h > w erf ul  c<  mnections  in  Congress.5 

1  some  instances,  as  Caspar  Weinberger  found  out,  it  was  not  an 
idle  boast:  A  number  of  top-level  stall'  positions  amounted  to  little 
i  than  political  sinecures,  filled  by  ''favorites"  of  various  influen- 

tial Congressmen.  Dislodging  those  men  would  be  no  easy  matter, 
but  Weinberger  approached  the  task  thoroughly  and  methodically;  as 
one  of  hi-  assistants  put  it.  the  new  Chairman  could  be  "cold  blooded 
when  it  came  to  doing  the  job."'1  Systematically,  the  staff  changes 
began  to  occur:  Some  were  urged  to  retire  or  offered  other  positions: 
others  lost  their  responsibilities  due  to  internal  reorganization,  or 
were  shelved  in  positions  of  comparative  insignificance.  The  antici- 
pated congressional  reaction  occurred:  it  was  widely  reported  at  the 
agency  that  T^epi-esentative  Joe  Evins  of  the  House  Small  Business 
Committee  was  particularly  interested  in  seeing  several  staff  members 
remain,  which  he  communicated  to  Weinberger  in  very  plain  terms. 
!  d.  Evins  went  so  far  as  to  threaten  to  cut  the  agency's  budget  if 

those  persons  lost  their  position:  but  Weinberger  went  ahead  anvway. 
and — as  threatened — the  FTC's  budget  was  in  fact  cut  through  Evins' 
influence.  Former  Chairman  Paul  Rand  Dixon  was  now  powerless 
to  prevent  the  staff  changes;  one  by  one,  he  watched  the  men  he  had 
appointed  and  worked  with  for  years  leave  the  agency.  Late  one 
afternoon,  Dixon  called  a  top  Weinberger  aide,  who  had  been  with 
the  agency  for  years,  and  invited  him  to  his  office  for  a  drink  with 
comment:  "You  might  as  well,  you  fired  every  one  of  my  old 
friends."  ' 

By  June  1070.  Chairman  Weinberger  had  accomplished  a  complete 
internal  restructuring  of  the  agency,  with  particular  emphasis  on 
onnel.  Two  days  following  the  announcement  of  his  sweeping 
reorganization  plan,  a  far  more  stunning  announcement  came  from 
the  White  TTonse:  On  June  12,  after  a  little  over  6  months  as  FTC 
Chairman.  Weinberger  was  appointed  Deputy  Director  of  the  newly 
created  Office  of  Management  and  Budget:  later,  he  would  become 
tho  only  member  of  either  the  FTC  or  the  FCC  to  be  appointed  to  the 
Cabinet  when  he  was  named  Secretary  of  Health.  Education,  and 
Welfare  in  107?>.7a  What  had  Weinberger  accomplished  in  6  months? 

*  "Report  of  the  ABA  Commission  To  Study  the  Federal  Trade  Commission,  1960",  p.  33. 
Weinberger  hoarine:.  1009,  p.  10. 
«  »^»Rhlngton  Post,  Sept.  0.  1073.  p.  G13  (quoting  Basil  J.  Mezlnes). 
*Ihid. 

Weinberger  sorvod  as  11FW  secretary  into  tho  Ford  Administration  and  resigned,  ef- 
fective Aug.  in.  1075.  to  roturn  to  California.  Seoretarv  Weinbererer  served  2  years  in  the 
t.  Washington  Post.  June  27,  1075,  p.  A5,  July  10,  1075,  p.  F4. 


As  Senator  Magnuson  pointed  out,  H 
weeding  out  certain  incompetents,  attracting  a  mon 
resourceful  stafl  and  awarding  urn  ■   than  d 

t  line  serving. 

The  FTC  had  a  moreefficienl  internal 
of  a  more  vigorous  staff,  but  Weu 
(•hart  policy  directions  fortheother* 
lay  ahead.  During  June  and  J  •   |  i    i 

Ins  tune  between  the  agency  and 
Concerned  observers  wondered  v 
naled  the  end  of  the  Nixon  administration1 
tlic  FTC.  Had  the  Weinberger  appointment  been  nothing  m< 
a  sham  response  to  the  Nader  and  ABA  i 
at  least  since  Roosevelt,  had  paid  much 
and  large,  ir  had  served  |  md  lift' 

decades. 

Why  should  Pn  >n  be  bit 

Richard  Nixon  certainly  had  a  very  vivid  memo  aires 

which  eventually  led  to  the  !  Sherman  A 

al  the  heart  of  those  i  unethical  and  perhaps  even  un- 

lawful contacts  between  the  !  \  to  the 

President  on  behalf  of  a  friend.  Perhaps  that  mei  tfixon 

to  take  the  necessary  a]  i  ointment  steps  which  wouL  more 

reinvigorated   FTC.  Yet,  there  are  I  President 

Nixon  had  no  other  ;  a  typical,  polit  red  app< 

ment  could  not  be  made  und< 

Within  weeks  of  the  announcement  ofWeii        _     ' 
sumer  groups  took  an  active,  even  ccordii 
tion  of  his  successor  and,  thereby,  the  futun 

The  FTC  was  about  to  have  it*  lentifial  iimer 

constituency,  however,  Infantile  and 
been  any  concerted,  consumer  group  effort  aloi 
insisted  on  involvement  befon  the  appointm  ide. 

Groups  such  as  the  Consumer  Federation  of  America  denial 
to  have  the  same  input  which  had  been  traditionally  accorded 
special  interest   groups  on  appointments  which  (  them:    I    • 

CFA,  the  Federation  of  Homemakers  and  several   v> 
organizations  requested  an  opportunity  tomeet  * 
staff  members  to  discuss  the  appointment.  All  thej  I  in  res] 

i  letter  thanking  them  for  their  int<  I  assuring  tl 

the  new  Chairman  would  "continue  the  dynamic  consumer  leade 
displayed  so  well  by  the  outgoing  Chairman."      In  other  words,  con- 
sumer group  representatives  would  not  b  ed  in  th< 
the  person   who  would   head  the  Governmi  ncipal  consumer 
protection  agency.   5                          !  mit- 
ment  which  the  A BA  had  called  lent 
turned  to  the  man  who  headed  the  American  B       \ 
t  he  FTC  only  a  v»  ar 

Miles  W.  Kirkpatrick,  a  partner  in  the  leading  Philadelphia 
firm  of  Morgan,  Lew  is  &  Bockius,  had  a  long  family  tradit  ion  of  G 

■  Kirkpatrick  bearing  1970  p.  1. 

B  Interview  with  Weintx  rg 
"Kirkpatrick  hearing,  1970,  pp   1  ll.  1  II 
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eminent  service:  his  father  had  served  for  many  years  as  a  Federal 
district  court  judge,  and  his  grandfather  had  been  Attorney  General 
of  the  United  States,  Educated  at  Princeton  and  the  University  of 
Pennsylvania  Law  School,  the  52-year-old  Philadelphian  had  spent 
his  entire  professional  career,  not  in  public  service,  but  in  the  practice 
Of  law:  in  the  previous  5  years,  his  practice  had  been  exclusively 
devoted  to  antitrust  law.  Essentially,  Miles  Kirkpatrick  was  a  corpo- 
rate lawyer,  and  he  would  probably  have  remained  so  for  the  rest  of 
liia  life  had  it  not  been  for  the  American  Bar  Association  study  of  the 
FTC.  In  L968,  Kirkpatrick  had  become  chairman  of  the  AJBA's  section 
of  tint  it  rust  law  and  the  Logical  person  to  head  the  Association's  inves- 
tigation of  the  FTC.  With  Weinberger's  departure,  Kirkpatrick  was 
the  equally  logical  choice  to  replace  him  as  FTC  Chairman:  he  was 
familiar  with  the  Commission,  both  from  his  own  practice  and  his 
work  with  the  ABA  report  :  he  was  also  well  versed  generally  in  anti- 
trust law.  and  had  an  established  reputation  for  integrity  and  honesty.11 

Kirkpatrick.  who  at  best  was  a  nominal  Republican,  did  not  seek 
the  position  :  in  fact,  when  it  was  offered,  he  indicated  that  he  wasn't 
interested.  His  initial  decision  was  based  largely  on  personal  reasons: 
He  had  no  desire  to  move  his  family  to  Washington  or  leave  his  law 
practice  to  assume  a  position  which  would  inevitably  embroil  him  in 
partisan  politics,  something  he  had  avoided  all  his  life.12  It  took  some 
intensive  convincing  to  persuade  him  otherwise.  Chairman  Wein- 
berger, who  felt  some  responsibility  for  his  successor,  strongly 
recommended  that  Kirkpatrick  be  offered  the  job  and  that  he  accept 
i' .  Two  other  FTC  members  also  made  appeals  to  Kirkpatrick.  Com- 
missioner Elman  encouraged  him  as  did  Commissioner  Jones,  who 
argued  that  if  he  declined,  the  White  House  would  be  given  a  carte 
blanche  to  make  a  more  politically  motivated  selection.14 

There  were,  doubtless,  ot here  involved  in  the  process  of  persuasion, 
but  the  critical  factor  in  Kirkpatrick's  decision  was  a  direct  appeal 
from  Richard  Nixon;  a  personal  meeting  with  the  President  convinced 
Kirkpatrick  of  the  seriousness  of  the  administration's  commitment.1' 
After  discussions  which  lasted  over  several  weeks,  Kirkpatrick 
changed  his  mind  and  accepted  the  position.  On  August  11,  1970, 
President  Nixon  sent  his  name  to  the  Senate. 

Somewhat  curiously,  the  initial  reaction  from  consumer  groups  was 
unenthusiastic  and  cautious:  It  was  obvious  to  all  that  a  critical  factor 
in  Kirkpatrick's  selection  was  his  involvement  with  the  ABA's  critical 
analysis  of  the  FTC.  It  was  equally  apparent,  that  if  that  was  set 
aside,  the  President  was  essentially  nominating  an  antitrust  prac- 
titioner to  t  he  Chairmanship  of  an  agency  which  was,  in  part,  devoted 
to  antitrust  matters.  As  one  consumer  spokesman  pointed  out,  the  ABA 
study  was  "only  part  of  a  much  larger  career  which  alone  cannot 
establish— Kirkpatrick— as  a  consumer  protector."16  In  the  struggle 
for  the  appointment  of  a  black  FCC  Commissioner,  black  spokesmen 
had  repeatedly  questioned  nominees  as  to  their  prior  involvement  in 

Biographical  Information. 
r-  < !onfldentlal  s<»nrc<>. 
h  Interview  with  Weinberger. 
14  Interview  with  Elman  :  Interview  with  Jones 
"Confidential  source;  Advertising  Age,  Aug.  :\,  1970.  p.  ir 
1,1  Kirkpatrick  hearing,  1970.  p.  14S. 
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matters  relat  ingto  the  black  community.  Now,  consumer  group 
do  the  same  thing,  but  with  regard  to  consumer  issues.  A    I 
of  the  ( lonsumer  Federal  ion  of  America  stated: 

We  do  not  know  of  any  consumer  oriented  actiYitiei  In  which  he 
Involved.  We  do  n<»t  know  ii"  be  baa  represented  consumers  lo  bis  law  pi 
More  Importantly,  we  do  aol  know  the  extent  of  bis  association  with  0 
have  been  or  who  are  Likely  to  be  respondents  before  the  PTC.  i  nder  th< 
cumstances,  the  Consumer  Federation  of  America  cannot  ei 
Be  Is  not  known  to  us  and  bas  do  standing  In  the  consumer  movemi 

Even  though  ho  wondered  whether  a  "lifetime  of  defending 
porate  clients*'  qualified  a  person  to  be  a  "vigorous  advocate  of  con- 
sumer interests,    Senator  SfagnusoE  was  satisfied  thai  Kirkpatrick's 
involvement  with  the  A  I '> A  report  indicated  thai  the  nominee  \ 
the  Commission's  "primary  responsibility  as  insuring  the  economic 

health  and  wel  fare  of  the  American  consumer. 

Certainly,  there  was  no  odor  of  partisan  political  oonsiderat 
dictating  the  selection,  and  no  consumer  spokesman  appeared  al 
Kirkpatrick  bearing  to  oppose  the  confirmation.  All  the  same,  the 
man  who  would  be  later  acclaimed  as  one  of  the  most  consume! 
ented  Chairman  in  the  FTC's  history  was  confirmed  without  the -up- 
port  of  consume]-  groups.  However,  the  dissent  to  the  Kirkpatrick 
nomination  was  little  more  than  an  opening  skirmish:  within  weeks 
of  Kirkpatrick's  confirmation,  a  second  vacancy  would  occur  at  the 
Commission  ami   it   was  widely  rumored  that  the  President   intended 
to  appoint  an  e\-(  'ongressman  from  Ohio  to  the  seat. 

Of  the  "tvpes"  of  persons  named  to  regulatory  agencies,  the  » 
tion  of  a  defeated  officeholder  raises  some  of  the  gravest  public  doubts; 
there  is  a  suspicion  t  hat  someone  is  "being  taken  care  of."  Indeed,  this 

feeling  is  so  enrooted  that  it  has  added  immeasurably  t<>  t he  generally 

held  notion  t'nat  regulatory  agencies  arc  little  more  than  political 
burial  grounds.  In  L887,  when  President  Grover  Cleveland  named  the 
first  members  of  the  first  regulatory  agency  t  he  [nterstate  ( lommerce 
Commission-  a  prominent  Senator  advised  the  President  not  to  select 
such  persons:  "If  yon  are  going  to  appoint  broken-down  politicians 
who  have  been  defeated  at  home  assort  of  a  salve  for  the  sores  caused 
by  their  defeat,  we  might  as  well  repeal  the  law."  l9  Of  course,  not  all 
defeated  public  officials  are  "broken  dov  n,"  and  not  all  are  appointed 
as  a  consolation  prize  for  electoral  defeat ;  all  the  -a me.  t  here  is  a  lin- 
gering shadow  w  irranted  or  unwarranted  over  t  hese  select  ion- 
merit  is  not  at  the  root  of  the  appointment  decision.  Since  L949,  live 
FTC  commissioners  could  be  said  to  roughly  lit  this  category  of  ap- 
pointment. Most  recently,  President  Johnson  had  appointed  James 
Nicholson,  who  had  waged  an  unsuccessful  campa  -  just 

1  year  before  his  selection  to  the  II'  .   Hire*   oi   I    sei 
FTC  members  previously  held  elective  public  office. 

Democrat    Rooert   Secrest   resigned  from  a  seat  in  Coi  hich 

was  subsequently  won  by  the  Republicans;  John  Gwynne,  an   Eowa 
Republican,  had  served  tor  years  in  the  House  before  being  defeated 


»  Ibid..  p.  14»',. 
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for  reelection;  finally,  there  was  Sigurd  Anderson  who  was  constitu- 
tionally prohibited  from  a  third  term  as  Governor  of  South  Dakota. 

dent  Truman  had  selected  Senator  Mead  after  his  unsuca 
bid  for  the  governorship  of  New  York.  Such  nominations,  it  must  be 
rioted,  have  their  advantages,  political  and  otherwise:  confirmation — 
sometimes  by  their  former  colleagues— is  usually  without  incident, 
and  in  the  case  of  an  ex-Congressman — the  agency  can  he  benefited 
by  his  or  her  knowledge  and  experience  with  the  Budgetary  process. 
lint,  such  benefits  init  ially  are  overshadowed  by  the  political  nature  of 
the  selection ;  in  most  instances,  the  public  reaction  is  guarded. 

And  that  was  precisely  what  happened  when  it  became  known  that 
David  S.  Dennison  would  replace  Philip  Elman  on  the  FTC.  For  9 
.  the  politically  independent  Elman — who  had  the  philosophy  of 
a  libera]  Democrat  had  been  holding  a  seat  which,  many  thought, 
should  have  been  filled  by  a  Republican.  Throughout  the  Kennedy  and 
Johnson  administrations,  never  more  than  one  of  the  five  commis- 
sioners was  a  Republican;  indeed,  the  solitary  Democratic-selected 
Republican  commissioner  had  only  tin1  barest  of  credentials  in  the 
party  which  she  was  theoretically  representing.  The  selection  of  Den- 
nison reclaimed  the  Elman  seat  because,  in  stark  contrast  to  the  almost 
apolitical  Kirkpatrick.  David  Dennison  was  very  clearly  a  Republican 
act  ivist. 

The  r>2-ycar-old  Dennison  was  a  lawyer  with  a  thriving  practice  in 
a  -mall  city  in  Ohio.  A  graduate  of  "Western  Reserve  University  School 
of  Law,  where  he  was  a  member  of  COIF,  there  were  three  occasions 
when  Dennison  was  outside  Ohio  for  any  period  of  time:  TTis  under- 
graduate days  at  Williams  College  in  Massachusetts,  his  military  serv- 
ice in  North  Africa  and  the  one  term  where  he  served  in  Congress  from 
1957  to  1058.  Other  than  that,  David  Dennison  had  practiced  corporate 
law  in  Warren,  Ohio  since  the  late  1940's.  It  is  true  that  for  nearly  10 
years,  he  was  a  special  counsel  to  the  Ohio  attorney  <reneral.  and  that 
he  served  for  a  year  as  a  consultant  to  the  U.S.  Civil  Eights  Commis- 
sion. However,  what  distinguished  Dennison  from  the  thousands  of 
other  small  city  lawyers  in  mid-America  was  his  political  activities  and 
connections.  By  the  time  of  his  FTC  appointment.  Dennison  had  held 
various  local  offices  within  the  party  including  that  of  county  chair- 
man: since  1966,  he  had  been  a  member  of  the  Ohio  State  Republican 
Central  Committee:  in  1968,  he  was  a  delegate  to  the  Republican  con- 
vent ion.  committed  to  Ohio's  favorite  son.  He  had  not  run  for  elective 
office  since  1000. 

After  his  narrow  defeat  for  reelection  in  10r»S.  he  had  lost  a  second 
I /id  for  Congress  by  an  equally  small  margin  2  years  later.  His  wife,  a 
member  of  the  State  legislature,  was  also  very  active  in  party  circles, 
and  in  1070.  was  herself  an  unsuccessful  candidate  for  Congress  on 
the  Republican  ticket.20  Years  of  work  within  the  State  party  and  a 
term  in  Congress  were  essentially  the  reasons  for  Dennison's  selection  : 
he  was  on  very  familial-  terms  with  the  Ohio  Republican  congressional 
delegation,  which  was  among  the  most  influential  in  the  House.  Kirk- 
patrick's  appointment  could  not  have  been  worth  much  in  patronage 
value.  In  that  sense,  Dennison's  selection  followed  more  traditional 
lines. 


20  Biographical  information  ;  Interview  with  Dennison. 


The  support  for  Dennison  came  largely  from  t]  e  Ho 
sentatives.  Follow  ing  Nixon'  I; 

gressmen;  William  McCullough  and  Prank  I '- 
his  selection  for  some  high  F<  ffi  e.     McCulloug 

minority  member  of  the  Judiciary  Committee,  and  B 
Republican   member  of  the   Appropriations  Committee;   both 
well-positioned  to  be  of 
was  considered  by  the  White  i  I 

There  was  talk  of  him  as  Maril         \ 
ment  was  reportedly  scuttled  by  Congn  al  in- 

terest in  that  posit  ioi  .      \  • 

was  promised  the  first  vacancy  on  the  Trade  Comi 
through  due  to  tin1  fact  that  there  was  a  re]  e  him  na 

chairman.28  Probably,  he  wa  red  for  app 

ment  to  the  SEC.  For  that   job,  Dei  la  full  cam] 

connection  with  that  seat,  Dennison  was  brieflv  intei  I 

Flanigan  at  the  White  House.  Donald  Rumsfeld,  then  d 
<  Mfice  of  Economic  Opportunity  and  radmini 

to  Dennison,  wa  lelpful  SE<     campaig  .   !'    ■     pally, 

however,    Dennison   concentrated   his  efforts   in   the    House.    In   his 
opinion,  he  narrowly  missed  the  SEC  apjpoi  I    a  late  May 

At  that  point,  he  indicated  that  th<  tion  in  ? 

interested    i  1  >f  the 

SEC  campaign  placed  him  high  on  the  list  of  possible  nomine 
that  Commission.  No  White  II«  use  intei 

with  the  FTC  nomu  I  e  that  he 

was  the  only  person  given  serious  consideration  for  the  fir  I 
able  seat  on  the  FT(  than  that  of  the  chairmanship.  By  the 

spring  of  1970,  he  knew  that  he  was  under  - 

the  upcoming  Elman  vacancy  ;  •■•  early  August,  report  -  im- 

pending nommation  appeared  in  the  trad  Hisrumon  I 

tion  rais  is  doubts  about  the  x  ommitment  in  the  minds 

of  consumer  adv<  By  all  appearances,  Dennis* 

had  the  ring  of  a  polit  ically-mot 
naming  of  Kirk-'  I  is  chairman. 

Chairman-  Kirkpatri 

cerned.  His  investigation  of  the  FTt  2  ven  hin 

hand  im] 
among  die   men 

Elman  strongly  I  to  Kirk]  sonditioi 

ceptance  of  the  !  lip  on  i ;  ment  that 

suited  by  the  White  H         on  future  ros  for  the  Comn 

Ii  is  doubt  t'ul  that  Kirkpati  ick  took 
make  it  cleai  ated  to  i  the  final 

id  that  ; 
Veto  is  probably  too  strong  a  word  to  describe  I  Kirk- 

patrick  insisted  upon.  All  the  sai  had  the  im] 

Kirkpatrick  did  have  a  ?eto<  after  having  spoken  with  Flani- 
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gan  in  August  1970.  Flanigan  wanted  Dennison  to  meet  with  Kirk- 
patrick :  a i  thai  i  ime,  no  final  decision  had  been  made  to  Baled  Denni- 
son although  In-  was  led  to  believe  thai  he  would  be  appointed  unlet 
Kirkpatrick  raised  strong  objections.  In  late  August,  the  two  men 
spent  about  4  hours  together  in  general  discussion  of  Dennison's  back- 
ground and  t  he  agen 

Without  directly  notifying  Dennison.  Chairman  Kirkpatrick  was 
sufficiently  satisfied  with  the  meeting  to  recommend  his  appointment 
to  the  White  House."  A  few  days  before  his  name  went  to  the  Senate 
and  after  hearing  nothing  for  several  weeks,  a  White  House  assistant 
called  Dennison  to  advise  him  that  the  decision  was  final.29  Dennison 
had  cleared  the  Kirkpatrick  hurdle. 

Two  further  obstacles  remained  between  him  and  confirmation: 
The  Senate  and  t  be  consumer  groups.  Trior  to  his  hearing,  the  nominee 
paid  courtesy  calls  on  the  offices  of  every  member  of  the  Senate  Com- 
merce Committee;  Dennison  had  numerous  conversations  with  com- 
mittee counsel,  Mike  Pertschuk,  and  no  particular  problem  was  antic- 
ipated with  the  Senate.  But,  the  advocates  of  consumer  protection 
e  another  matter.  To  some  extent,  Dennison  had  anticipated  prob- 
lems from  those  groups;  indeed.  Kirkpatrick  had  mentioned  the 
sibility  during  their  conversal  ions  in  Philadelphia.80 
About  the  time  ids  name  had  been  mentioned,  the  Consumer  Fed- 
erat  ion  of  America  submitted  a  list  of  eight  names  to  the  White  House 
as  possible  replacements  for  Philip  Elman;  the  CFA  wanted  to  see 
the  selection  of  a  vigorous,  experienced  consumer  advocate.  Once 
again,  the  White  House  ignored  the  list,  and  once  again,  there  was  no 
consultation  with  consumer  groups.31  Probably  by  the  time  the  CFA 
list  was  submitted,  the  Dennison  selection  had  been  all  but  certain 
for  weeks  if  not  months:  short  of  a  serious  disclosure  concerning  his 
background  or  a  heated  objection  from  Kirkpatrick,  the  nomination 
was  fairly  firm  by  the  time  the  consumer  groups  acted.  Of  course,  such 
groups  could  take  a  position  on  the  nominee  at  his  Senate  hearing,  but 
they  were  effectively  excluded  from  the  selection  process,  itself,  which 
left  them  with  the  far  more  difficult  situation  of  opposing  a  presiden- 
tial nominal  ion. 

The  independent  check  of  Dennison's  background  did  not  suggest 
that  he  would  be  a  consumer  advocate,  or  totally  insensitive  to  con- 
sumer concerns ;  as  one  consumer  representative  put  it,  the  only  thing 
which  was  uncovered  was  that  Dennison  was  a  pleasant,  reasonable  but 
mediocre  nominee.  a  All  the  same,  the  efforts  of  the  CFA  and  other 
groups  did  result  in  an  historic  meeting  between  consumer  represent a- 
tives  and  a  nominee  to  the  Trade  Commission.  Within  -1  days  of  his 
nomination,  Dennison  and  Pertschuk  agreed  that  it  might  be  in  the 
nominee's  best  interest  to  meet  with  the  consumer  representatives  in 
a  private,  off-the-record  session,  which  was  hastily  called  for  Sep- 
tember 24,  L970.  Ii  -Iocs  not  appear  as  though  the  White  House  was 
involved  in  the  meeting,  one  way  Or  another.  Dennison  had  no  meet- 
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ings  wuli  the  White  II 

firmation.  Several  consumer  spokesmen  attended  the  mi  i  I 

ingthe  execut  ive  director  of  i  he  (  I   \. 

1-  or  about   an  hour,  i  Ik-  nominee  was  qui 
attil  udes  to  FT< !  polic}  an. I  philosophy  as  well  a 
and  his  background.  I  term  son  i   3ponded  in 

straight-forward"  manner:  He  stated  he  was  not  familia  I   I  < 

rules  and  procedures,  but   that    he 
reports;  he  described  himself  a  -ml  pra 

torney"  with  no  really  large  accounts.   However,  he  Bomet 
ferred  to  consumers  "  rather  than  "we"  in  the  com 

hut  overall  he  made  a  favorable  in  -<•  who  atl 

An  internal  (  FA  memorandum  indicate 
tion  faced  in  takingany  fin  I  on: 

.My  Information  from  the  Hill  i^  thai  he  will  undoubtedly  be  confirmed  u 
something  really  devastate   g  is  turned  up.  It"  confirmed,  we  should  cent 
attention  on  :  Where  1m-  \\  111  gel  hi-  Indoctrination?  Who  will  be  hi-  clerks, 
and  assistants?  We  will  sa  d  tlial  will  lead  to  the  > 

committee   recommending   thai    he  add    •  I   antimoi 

ecohomis 

Dennison   was  convinced  that   the  meeting  had  worked  to  his  ad- 
vantage. 

On  October  1.  L970,  Dennison  had  hi-  first  of  two  hearings  in  the 
Senate.  Senator  Ilan  of  Michigan,  a  known  sympathizer  with  con- 
sumer groups,  presided  over  that  initial  session.  I-'"'  the  Com- 
munications Subcommittee  had  declined  to  block  t               nation  <>f 
a  white  person  in  order  to  force  the  selection  of  black  nominee;  the 
Senator  from  Michigan's  opening  comments  were  reminiscent  of  thai 
attitude.  Senator  Hart  noted  that  Dennison  had  not  been  "historically 
a  consumer  activist"  and  that  t  he  President  bad  followed  the  "un 
course  of  not   consulting  with  consumer  groups  before  making  the 
nomination;  but,  Hart  declared  that  he  ••<>u!d  not  opp< 
those  grounds  alone."       i    -  committee  did  spend  some  time 
ing  the  various  clients  of  Dennison's  law  linn,  a  full  li-t  of  which  ho 
had  supplied  to  the  committee  beforehand. 

Pa  it  way  through  the  hearing,  a  telegram  was  re  leived  from  the  i 
ident  of  the  Consumer  Federation  of  Ajnerica,  which  requested  an 
opportunity  to  be  heard  in  opposition  to  Dennison's  confirmation.  The 
private  meeting  between  the  nominee  and  the  consumer  advo 
had  apparent  1\  not  removed  the  organization's  doubts.  Five  days  later, 
a  second  session  was  held  t<>  allow  that  opportunity.  In  the  interim, 
the  (  FA  changed  its  mind  and  the  oppositioi  «,  as  a  d 

result,  collapsed. 

The  ( 'FA  board  <d*  directors  had  roted  overwhelmingly  to  disavow 
the  earlier  statement  of  t  s  president,  and  to  wit  hdraw 

their  opposition  t<»  his  confirmation ;  much  of  t  In-  n  »r  that  action 

lay  in  internal  differences  within  t;  How< 

("FA  also  Lacked  specific,  detrimental  information  to  oppose  Denni- 
son: As  Senator  Hart  had  pointed  out,  n  pl\  not  enough  that 

4  [sternal    Memorandum,    • 

bj  the  c  F  a.  i 
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the  nominee  was  not  a  consumer  activist  :  more  was  needed  in  order 

for  the  Senate  to  block  the  nomination.  For  the  CFA,  it  was  a  bitter, 

internal  dispute  and  one  affiliate — the  Consumers  Education  and  Pro- 

N        iation  of  Philadelphia —  angrily  refused  to  agree  to  the 

(  T\\  position. 

Several  representatives  of  that  group  did  appear  to  oppose  the  con- 
firmation, largely  due  to  the  fact  that  his  background  did  not  include 
any  involvement  with  consumer  matters.  A  representative  of  the  Har- 
lem Tonsil i. km-  Education  Council  also  spoke  against  the  nominee, 
from  the  viewpoint  of  minority  group  consumers  and  Dennison's  lack 
of  awareness  of  those  problems;  she  also  pointed  out  that  Dennisoms 
law  firm— but  not  Dennison,  personally — represented  Beneficial  Fi- 
nance, which  was  no  friend  of  minority  groups.  The  representative 
from  Harlem  called  for  the  selection  of  a  Commissioner  who  had  the 
"black  and  Puerto  Riean  consumer  and  other  deprived  people's  in- 
terest at  heart".38  A  fter  a  total  of  nearly  3  hours,  the  Dennison  hear- 
ing ended  and  he  was  subsequently  confirmed  unanimously  by  the 
Senate.  After  issuing  a  statement  which  called  for  the  replacement 
of  the  FTC  by  a  single  administrator.  Commissioner  Flman  left  the 
FT( )  to  become  a  professor  of  law  at  Georgetown  as  well  as  of  counsel 
to  Wald,  Harkrader  &  "Ross,  one  of  the  "leading  antitrust  firms  in  Wash- 
ington :  later.  Flman  left  the  law  firm  to  devote  all  of  his  time  to  his 
liino-  position. 

Although  their  coneerns  had  been  considered,  consumer  advocates 
had  been  excluded  from  the  selection  process  of  the  first  three  Xixon 
members  of  the  Trade  Commission;  barring  unforeseen  resignations, 
the  Elman  seat  appeared  to  be  the  administration's  last  opportunity 
to  name  anyone  to  the  FTC  during  the  first  4  years.  Commissioners 
Jones  and  Dixon  both  had  terms  which  would  not  expire  until  after 
the  197:2  election.  The  same  was  true  of  the  fifth  Commissioner,  A. 
Everette  Maclntyre,  who  had  been  reappointed  to  a  7-year  term  by 
President  Johnson  in  1968.  Therefore,  coincidence  resulted  in  the  fact 
that  three  Democratic-appointed  Commissioners  would  technically 
constitute  the  majority  of  the  FTC  throughout  Xixoivs  first  term  in 
ofh>e.  But  there  was.  one  way  in  which  another  vacancy  might  be 
ed:  Maclntyre,  who  had  been  serving  since  1961,  would  reach 
his  70th  birthday  on  February  3,1971. 

There  is  a  Federal  statute  which  provides  for  mandatory  retirement 
of  Federal  "employees"  once  they  reach  the  age  of  70.  unless  the  Presi- 
dent specifically  exempts  them  from  that  requirement.  The  statute  is 
unclear  for  several  reasons.  First,  is  an  FTC  member,  who  is  appointed 
by  the  President  with  the  advice  and  consent  of  the  Senate,  an  "em- 
ployee" and  thereby  subject  to  the  act?  Second,  assuming  that  the  act 
(}('(■<  apply,  is  the  requirement  waived  when  the  appointing  President 
names  a  person  to  a  fixed  term  which  will  obviously  run  beyond  the 
nominee's  70th  birthday?  Finally,  how  can  a  FTC  Commissioner 
bo  removed  for  reasons  of  age  when  the  Trade  Commission  Act  ex- 
pressly provides  that  presidential  T-emoval  can  only  occur  in  cases  of 
"inemciency,  neglect  of  duty,  or  malfeasance  in  office"?  There  is 
no  judicial  precedent  interpreting  the  provisions  of  the  statute.  Con- 
cerning die  FTC1  and  the  YCC  since  1953,  there  have  been  only  two 

88  DerniFon  hearing,  Oct  6.  1970,  p.  69. 
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occasions  when  thes  '  .  i 

allowed  an   FCC  member  bo  complete 
of  his  term,  even  though  he  wa 
retirement  ag 

In  1962,  Presidenl  Kennedy,  \\ h< 
of  the  F< )( '.  "fore  d"  the  i 

reached  the  age  of  7"  just  a   fe^   i; ■■  hl£  term  wa 

pire;  it  was  bandied  very  amicably,  and  tlial   particular  <  i 
sioner  was  allowed  to  remain  on  q 
poses.  But,  i  be  Mac!  nt  \  re  sit  lal 
those  two  pro  lous  occurn  i. 

months  of  his  term  remaining;   instead,  more  than    1  . 
term  would   remain  aft<  r  b    had   n 
utilities  had  never  be< 

A.ccording  to  reliable  source,  White  I!'  .     in  y    i 

favored  the  removal  of  Maclntyre  as  soon  as 
birthday.38  I  [owe^  e  •,  aft  r  Wi  i  e  FT<    ( 

man,  Mac]  ni \  re  was  I  be  adminis  i 

efforts  to  revamp  th<  ,m  spite  of  the  fact  that  it  « 

disagreements  both  with  his  old  friends  in  Com  i  former 

Chairman    Dixon.    In  July       7  .  V 

shuttling  bet  \\  een  the  ( >M  1  \  and  the  FT( '  an<  I 
still  had  do  successor  for  him  as  Chain 
Maclntyre  about 

ship  until  a  new  Chairman  could  ta  ould  fi 

berger   for  bis  n<  \\  with  the  1  get. 

Intyre  indicated  his  willingness  to 

out  that  Wein.1  •  Id  not  .  *      i  g  I    lairman  - 

he  was  leaving  t  be  ( Jomi 

There  were  only  two  ways  to  do  it:  1 
one  from  abership,  or  the  President  i 

a  designat  ion.  Weinberger  thought  the  latt 
and  the  I   formally 

in.  Augus  ydidtheP  t,atther  tidation  of  W 

berger,  nanu      Democrat  '  chairman  ?  In  pi 

suit  of  a  process  of  elimh 
not  be  returned  to  that 

about  i  be  lo  -fit 

■ 
the  fact  i  hat  sh  •  ha 

short  tenure,  and  that  her  admii  I 

of  a  monl  b, 

Maclntyre,  who  by  far  * 
ing  memb<  rs.  V  I .  I    edi 

of  the  harmoni(  himself        I 

Weinberg  m  ]>]'^  it  : 

*  *  *  Maclnl 
his  seventieth  birti 
could  bai 
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In  fact,  Commissioner  Maclntyre  had  been  in  discussions  concern- 
ing exemption  from  the  mandatory  age  requirement  with  persons  on 
the  White  1  Eouse  Btaff.  I  [e  served  as  Acting  ( Chairman  from  August  8 
through  September  11.  L970,  when  lie  was  replaced  by  Chairman 
Kirkpatrick.  Following  conversations  with  the  White  House  staff, 
Maclntyre  approached  Kirkpatrick  to  secure  his  support  for  an  ex- 
emption from  retirement  Kirkpatrick  declined  to  give  him  that  Bup- 
port,  and  told  Maclntyre  that  he  had  another  person  in  mind  for 
that  seat  when  it  became  available  in  February  1971.1-  Kirkpatrick 
had  an  understanding  with  the  White  House  concerning  Commission 
appointments,  and  the  exemption  of  Maclntyre  was,  for  all  practical 
purpos  3,  an  appointment  to  the  Commission.  What  happened  be- 
tween .Mae I nt  \  re's  congressional  supporters,  the  White  House  and 
Chairman  Kirkpatrick  between  September  and  November  is  unknown  ; 
assuredly,  numerous  exchanges  occurred. 

The  President  awaited  the  outcome  of  the  congressional  elections 
before  acting;  then,  on  November  17.  1970,  President  Nixon  granted 
Maclntyre  an  extension  from  the  retirement  provision.  All  other  re- 
corded exempt  ions  of  t  his  sort  have  been  for  the  duration  of  the  Com- 
missioner's term  of  office.  But,  in  the  case  of  Maclntyre,  the  President 
extended  him  for  only  a  little  over  1^  months.  The  White  House  had 
decided  upon  t  he  short-term  extension  method.13 

When  the  FTC  had  been  created.  Congress  had  provided  for  a  7-year 
term  for  Commissioners  so  as  to  isolate  them  from  executive  domi- 
nance. What  had  been  a  7-year  term  for  Commissioner  Maclntyre  now 
became  an  annual  term:  On  three  separate  occasions  between  1970  and 
L973,  President  Nixon  allowed  Maclntyre  a  1-year  extension.  The  sec- 
ond one  occurred  in  early  February  197*2.  again  following  conversa- 
tions with  the  White  House.44  One  observer  was  convinced  that  the 
White  House  would  not  have  renewed  Maclntyre  for  even  another 
year  had  it  not  been  for  the  fact  that  it  was  a  Presidential  election  year 
and  that  the  Democrats  controlled  Congress.45  Finally,  in  February 
L973,  a  third  1-year  extension  was  granted.  It  was  not  expected,  even 
though  the  usual  conversations  had  occurred  between  the  various  per- 
sons involved."1 

Indeed,  Commissioner  Maclntyre  had  indicated  to  his  colleagues 
that  he  did  not  expect  any  further  exemption  and  that  his  resignation 
was  on  the  President's  desk.47  Maclntyre  had  knowledge  that,  in  1973, 
his  old  patron  and  close  friend,  W right  Patman,  chairman  of  the 
1  [ouse  Banking  and  ( lurrency  Committee,  had  expressed  an  interest  in 
seeing  Maclntyre  continue  to  serve.48 

Consumer  groups  and  others  had  watched  these  various  extensions 
with  growing  concern.  Finally,  they  acted:  in  March  1973,  three  con- 
sumer organizations — the  Consumers  Federation  of  America,  Con- 
sumers Union  of  the  United  States,  Inc..  and  the  Federation  of  Home- 
maker-,  [nc. — filed  a  motion  to  disqualify  Commissioner  Maclntyre 
from  part  icipal  ing  in  an  earlier  decision  concerning  intervention  in  a 
pending  proceeding. 

43  interview  with  Maclntyre. 

4    1  ulerview  with  Maclntj  re. 
**  Interview  with  Maclntyre. 
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48  Interview  with  Maclntyre. 


The  thrust  of  i  he  i  argument  M     I  -imply 

at  the  pleasure  of  the  President  and  that  he  nad  I" 
independence  of  judgment   which  the  law  required.    I 
cited  { he  classic  case  of  Humi  ' 

a  una niii ion-  Supreme  Court  had  declared  :  "  1 1  .   quite ei  ident  I 
who  holds  his  office  onlj  during  the  pleasure  of  another,  cannot 
pended  upon  to  maintain  an  attitude  of  independence 
ter's  will."  No  specific  a  llegat  ions  of  undue  Presidential  influent  i 
made,  and  Commissioner  Si      I    I  uoush  argued  that  w 

occurred  on  any  decision  which  ne  had  p  B 

ances  of  influence  were  far  more  subtle  than  that  :  I ■■  M 

[ntyre  had  served  as  a  member  of  the  FTC  V 
removed  from  office,  or  continued  on,  at  the  will  of  the  President. 
White  House  policy  conce mi  l\  went  to  the 

heart  of  the  rial  m  ndepem  tern. 

The  reports  on  t    e  FTC  b}  the   \  I'.  \  and  Ralph  Nader  had  l< 
the  selection  of  Weinl>erger  and   K  rkpa trick  lirmen;  with 

appointment   of  Kirkpa  trick  and 
consumer  mo\  ement  did  i 
.-inner  advocates  had  not  been  consu 

those  men  or  Dennison;  a]  peals  lent  had  been  repeatedly 

ignored.  Only  after  stn  t,  had  the  Consiunei    I        ration 

been  able  to  s  in  informal  1  <    •  ■  ■ 

came  a  fter  >intmen<  \\a~  final, 

legal  action  against  Maclnl  consumer  groups  a  tam 

in  the  overall  appointment  • 

removal  rather  I  han  inue,  aimed  :it  t  • 

moval  of  a  commissioner.  The  legal  :-  mained  unresolved,  but  it 

is  conceivable  that  the  consi  i  irt  of  the  expla- 

nation for  Macli  nation  some  s  months  before  his  third 

tension  was  due  to  expire.  Perhaps  the  move  to  disqualify  Maclntyre 
t  ipped  the  balance  .-it  the  White  House  in  favor  of  an  early  ret  irement 
for  the  72-year-old  commissioner. 

Speculation  also  has  it  that  when  the  third  exemption 
it   was   fully  ui  he   White   House  could  and 

I  utyre  would  sul  iv  time  during  that  ; 

so  th  >uld  be  replaced  by  a  third  Republic) 

actual  fa<  j .  but  this  much  is  clear  :  I ' 

appointed  Maclntyi  FTC  three  times  than  3  3 

then  Iv  a   few  months  after  he  had 

Lted  the  thin  sion.  The  conclusion  apable  that  I 

missioner  Maclntyre  was  serving  literally  at  th<  R    hard 

Nixon. 

( Jhairman   Mil  3  Kirkpal  n  ed  at   the  pleasure  <>;' 

t  hat  there  v 
close  to  Richard  v-  who  we  happy  with  what  1  • 

doing.Fora  Republican  appoint  winning  accolades 

from  unexpected  quart 

«8  "Memorandum  to 
Commissioi  N; 
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For  instance,  the  New  Republic  declared  that  "one  of  the  wonders 
of  Nixon's  Washington  [was]  the  reform  and  performance"  of  tin' 
I  Iv  since  Barkpatrick  became  chairman;  it  was  not,  the  magazine 
added  wryly,  the  "kind  of  behavior  to  be  expected  of  Richard  Nixon 
or  of  any  Republican  President  and  administration.'' 80  Chairman 
Kirkpat  nek  and  his  carefully  selected  staff  had  taken  up  where  Wein- 
berger had  lefl  off:  The  "old  lady  of  Pennsylvania  A^venue"  was  be- 
ginning to  stir,  much  to  the  discomfort  of  certain  business  interests. 
Barkpatrick  was  also  behaving  in  a  very  independent  fashion  for  even 
the  Chairman  of  an  independent  agency.  Another  instance:  In 
1972,  the  FTC's  Bureau  of  Competition  recommended  that  the  Com- 
mission challenge  the  acquisition  byHueblein,  Inc. — one  of  the  Largest 
purvey  ors  of  alcoholic  beverages — of  United  Vintners,  Inc.,  which  was 
the  second  largest  California  wine  producer.  The  staff  had  submitted 
its  recommendation  after  literally  months  of  argument  with  the  De- 
partment of  Agriculture  which  took  the  legal  position  that  the  acquisi- 
tion was  "procompetitive." 

Before  the  Commission  had  an  opportunity  to  act  on  the  staff  sug- 
gestion. Agriculture  Secretary  Karl  L.  Butz  requested  a  personal 
meeting  with  Chairman  Kirkpat  rick  over  the  matter.  The  meeting 
lasted  about  45  minutes,  and  was  largely  devoted  to  Butz'  legal  argu- 
ments favoring  the  acquisition.  However,  according  to  Kirkpatrick, 
Butz  ended  the  meeting  with  a  reference  to  the  fact  that  California 
was  a  "critical"  State  in  the  upcoming  presidential  election;  the  im- 
plication that  political  considerations  should  influence  Kirkpatrick's 
judgment  in  the  matter  was  unmistakable.  There  was  even  some  ref- 
erence to  perhaps  holding  up  any  FTC  action  until  after  the  election. 
Butz  later  stated  that  any  political  reference  was  simply  "incidental'' 
to  tin1  overall  conversation.  All  the  same,  one  source  reported  that 
Kirkpatrick  was  "redfaced,  angry,  even  yelling  when  he  returned  to 
•  lice"  after  the  meeting.  Subsequently  and  before  the  election,  the 
FTC  did  challenge  the  acquisition.  Miles  Kirkpatrick  voted  in  favor 
of  the  action.51  Had  the  administration  gone  too  far  wdth  its  commit- 
ment to  revitalize  the  FTC?  Had  the  agency  grown  too  distant  from 
the  White  House  as  a  result? 

By  all  appearances,  some  influential  Republicans  thought  so.  And, 
rumors  were  legion  that  Kirkpatrick  had  been  offered  a  judicial  ap- 
pointment, albeit  through  indirect  channels.  It  is  true  that  Republican 
Commissioner  Jones  was  the  recipient  of  two  such  offers.  In  Decem- 
ber 1971,  one  feeler  concerning  a  judicial  appointment  came  from 
what  she  considered  highly  improper  channels.  A  few  months  later, 
a  second  suggestion  along  the  same  lines  was  made,  but  this  time  it 
►m  a  Republican  Senator,  who  was  part  of  the  "suggesting 
process."52  Neither  inquiry  came  from  the  White  House,  and  it  is 
impossible  to  ascertain  just  how  serious  the  suggestions  were.  But  if 
they  were  occuring  with  Jones,  it  is  a  fair  bet  that  such  inquiries  were 
being  made,  however  indirectly,  of  the  Chairman  of  the  agency.  But, 
who  inspired  the  rumors?  Uneasy  segments  of  the  business  community, 
or  the  politicians  who  were  susceptible  to  criticism  from  that  sector? 

■0  "Now  Republic."  Oct.  2.  1071.  w-  12-14. 

Bhington  Star-News,  Oct.   26,  1973,  pp.  Al,  A6  ;  Washington  Post.  Oct.  27.  1973, 

p.  A'_». 

*»  Interview  with  Jones. 
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Or,  was  President   Nixon  himself  uncoil  with  I 

the  FT( !  under  Kirkpal  rick  ii  Ii  is  impossible  to  determine  the  I ' 

dent  's  Peelings  on  i  he  mam  r  w  it  h  certainty  . 

However,  in  June  son  met 

casters  for  an  informal,  off  I  >n  last  inj 

according  to  Advertising  Age,  i 
meeting  "starry  eyed"  and  "eager  to  talk."  (  >:"•  oi 
reported  was  the  President's  annoyance  with  attempts  to  institute 
counter-advertising  and  his  frustrat  on  that  some<  ippointn 

"go  wrong" — Nixon  reportedly  said  that  he  could  "appoint  people  like 
]•"!'( !  Chairman  Miles.  Kii  :pati  ck,  but  can't  do  anything  about  them 
after  they  are  in  their  jobs."     Anion;  .   olumni  Lnd 

secured  a  copy  of  a  memorandum  written  bj    i  \       Sfork  advert 
executive  which  capsulized  statements  made  by  a  member  ol  the  I ' 
dent's  telecommunications  staff: 

The  President  and  Ms  staff  are  unhappj 
port  and  promote  measures  that   would  apset   the  existing  I 
marketing  system.  [The  wi  advisor]  twice  made  the  point  thai 

care  will  be  taken  in  selecting  replacements  when  racan*  r  In  the  n 

tory  agencies,  Implying  especially   Kirkpatrick,  Bur*  Mick  Johnson. 

The  author  of  the  memo  and  the  White  House  source  both  confir 
the  authenticity  ol'  the  report,  but  the  latter  made  it  clear  thi 
could  not  -peak  for  the  Pn  I    lairman  KIrkpatrick  ins 

that  he  had  no  personal  knowledge  of  any  White  House  displea 
and  no  direct  White  House  on  from  the  adminis 

lie  resign.  When  asked  about  that  he  offered  a  I 

eral  judgeship,  Kirk]  responded  with  a  firm,  "No  com] 

Byfall  1972,  the  FTC  Chairman  had  hadeno  ig]  .  When  fcfiL  s  Kirk- 
patrick  formally  submitted   his  resignation   in   November,   R 
Nixon  had  been  overwhelmingly  reelected  h  >nd   1  yen-.  But, 

Kirkpatrick's  motivation  For  his  3  largely  personal :  by 

that  time,  several  key  staff  members  had  indicat  on  to 

leave  the  agency ;  the  FTC  Chairman  ed  with  the  responsibility 

of  replacing  them,  or  steppi]  and  lee 

Nixon  ( Ihairman.  Kirkpat  rick  was  also  considering  his  own  career.  I  [e 
had  left  a  lucrative  law  practice  to  fiairmanship  ab 

years  earlier;  i  I  end  of  his  term  in  1976,  he  would  be  58 

years  i  .  Perhaps,  it  would  then  be  too  late  to  reestablish  a  law 

pract  ice  of  the  sort  he  had  left.  All  in  all,  with  the  beginni 

appropr  < 

TTis  letter  of  res  I  ion  to  i • 

as  of  January  15,  1973,  i 

the  a  eparture 

l>v  i  V  rning 

his  letter  of  S\  i  jula- 

tion 

appointed  lu*p,:  !  I  I 

Dennison,  who  told 

■«  Advertising  Ar< 

w  '   l  » 

1 1  terview  with  Klrki 
•"•7  Interview  with  Kii    |    I 
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offered,  had  no  direct  White  House  contact  either.88  Within  a  few 
days  of  his  declared  time  of  departure,  Kirkpatrick  contacted  the 
White  House  to  ascertain  their  intentions.  He  believed  that  his  call 
hurried  the  otherwise  natural  process  of  selection  of  his  successor.59 
On  January  LO,  L973,  Deputy  Press  Secretary  Gerald  Warren  an- 
nounced that  the  President  was  accepting  Kirkpatrick's  resignation 
"with  appreciation  of  his  contribution"  over  the  past  several  years.80 
Ii  seemed  t<>  those  present  to  he  a  rather  mild  commendation  of  Ivirk- 
pat rick's  service,  and  Warren  was  questioned  about  it.  Warren  stal  <l 
that  he  could  not  say  that  the  President  accepted  Kirkpat  rick's  resig- 

on  wit h  regret,  which  gave  rise  to  the  suspicion  that  Kirkpat rick  s 
resignation  had  been  something  less  than  voluntary.'11  Shortly  there- 
.  the  President's  letter  to  Kirkpatrick  was  released,  and  it  was 
lavish  in  its  praise  of  his  achievements.  Warren,  himself,  later  called 
Kirkpatrick  to  apologize  for  the  confused  way  in  which  it  had  been 
handled.62   But   more  than  one  observer  thought  that  Warren's  com- 

ts  were  not  unintentional,  and  that  this  was  a  parting  "cheap 
shot"  against  Kirkpatrick.63  In  any  event,  the  Washington  Post  was 
far  less  equivocal : 

in  ra<;«i.  after  8  years  under  the  Democrats  ii  was  hard  to  find  an  agency  that 
could  match  the  Federal  Trade  Commission  for  ineptitude  and  addiction  to 
trivia.  Consumer  protection  was  something  consumers  did  for  themselves,  with 
tin  It-  help  or  guidance  from  the  commission.  Yel.  4  years  later,  the  FTC  lias 
experienced  a  remarkable  conversion,  a  turn  toward  the  public  Interest  that 
has  -fen  l»oth  solid  achievements  and  a  new  attitude.  Much  of  the  credit  for  this 
institutional  renewal  is  owed  to  Miles "W.  Kirkpatrick.61 

Kirkpatrick  joined  the  Washington  office  of  Morgan,  Lewis  & 
Bockius,  the  law  firm  he  had  left  in  1970  to  accept  the  FTC 
appoint  incut. 

During  his  first  1  years,  Richard  Xixon  did  not  have  the  free  hand 
with  the  FTC  which  had  been  enjoyed  by  Presidents  Eisenhower, 
Kennedy,  and  Johnson.  To  begin  with,  there  were  the  Nader  and  ABA 
reports — the  latter  conducted  at  Presidential  request — which  forced 
lection  of  reform-minded,  independent  Chairmen  such  as  Wein- 
berger ami  Kirkpatrick.  That  took  care  of  the  chairmanship.  Mathe- 
matical coincidence  also  worked  against  him:  Three  of  the  five  Com- 
missioners' terms  would  not  expire  until  after  Xixon's  first  term  had 
expired.  Attempts  to  open  one  of  those  seats  by  forced  retirement  and 
another  by  the  offer  of  judicial  promotion  were  unsuccessful.  In  4 
year-.  Presidenl  Xixon  was  able  to  nominate  only  a  single  Commis- 
sioner without  regard  to  external  pressures  and  with  regard  to  patron- 
age considerations.  In  that  sense  more  than  any  other,  Richard  Xixon 
did  not  have  the  freedom  to  use  FTC  appointments — as  his  prede- 
>rs  had — for  chiefly  partisan  political  purposes. 

I  nterview  with  JVimisnn. 

terview  with  Kirkpatrick. 
•  information  provided  by  Whifo  iiouso  Pross  Office. 
•  u  Fork  Tni:<'<.  May  *:.  1 07::.  p.  :>:>. 
■  erview  with  Kirkpatrick. 
Bdenl i;il  bou rce. 
r-'  Washington  Post,  Jan.  13.  1973.  p.  A22. 


Chapter  Tw  entj  Two 

'I'm   >i\\ii    WD  mm    Lasi   Appointees  of  Riciiahd  Nixoh 

;t> 

•The  Senate  should  -••: 
criteria  for  the  selection  of  Domineer  to  all 
ever,  the  Senate  should  nol  I 

agencies  which  : * i •  i »* *• » r-  to  have  I  rda  f<»r  politi< 

port Lve  Indusl ries  ";•  ol !  • 
asked  to  confirm  nominees  who  have  d< 
to  the  public  Lnten  ator  Warn  n   M  n  ■ 

The  largesl  electoral  majority  in  the  Nation'  \  swept  R 

Bf.  Nix«>ii  into  his  second  term  of  ofli  Fronted  by  such  an  o 

whelming  mandate,  the  influence  of  the  Democn 

-  was  at  low  ebb.  For  the  administration,  the  6  mont 
election  were  balmy  times  when  Watergate  was  little  more 
gathering  storm  of  uncertain  dimension  to  even  thoughtful  ol 
the  vast  majority  of  America  rently  v  Red  by  President 

Nixon's  descript  i<  ak-in  al  I N  I  'arty 

a>  a  "very  bizarre  incident"  which  did  not  involve  any  metnbt 
President's  staff.  Richard  Nixon  ;vasat  the  h 

was  certain  that  1  luldmo1  ften  the  heavy  hand*' 

of  rcgulat  ion  through  his  appointments  to  th( 

The  Senate,  rith  its  top  lajority,  seemed 

powerless  to  stop  him.  As  late  as  May  1973,  an  art  icle  in  the  S 
Times  characterized   the  Senate'  in   agency   appointments 

"diminishing."*      I    e  coi  I   becoming  the  bast 

of  Nixon  Republicanism  which  many  had  feared  and  anticipated. 

Loyalty  to  administration  <  ipected  From  ap] 

to  the  independent  ■  _  '  ill  doubt  I   :    ■• .  1 ' 

dent  Nixon  instructed  White  House  Chief  of  St  ifl  II.  K.  Haldeman  to 
circulate  tission  nomii  olumn,  which  read  in 

part :  "A  relatively  small  group  of  willful  men  scattered  in  k«'\  • 
tions  through  the  Government  have  foi  almost   : 
tagedthepi  sponsored  by  th  Ident  *  '  sident 

now   aims  at    weeding  out    [th<  "    Flaldeman1 

memorandum  noted  I  ited  that  lumn 

"so  that  you  will  thoroughly  understand  the 
[Nixon's]  concei  of  avoiding  having  his 

policies  sabotaged  by  holdovers  in  the  bun  \   *  *  *.   i 

course,  your   responsibility   to  see  that  t 
nominee  interpreted  the  fatherly  a.l\  ice  of  that  final  e 
bag,  "Brother,  you  may  think  you're  being  appointed  to  an  ind( 
agency,  but  don't  think  f<»i-  a  minute  that  dependei 

»  "Remarks 

I    copj    pr<v  Ided  1 

•  Jack  .\ ii. I.  rsi  i 
3<  Date  Bei 


Nixon's  firs'  appointments  after  the  election  gave  every  indication 
that  the  administration  was  determined  to  exercise  more  vigorous 
control  over  t  be  regulatory  agenc 

During  Nixon's  first  term,  the  FTC  had  earned  a  reputation  as  an 
innovative  and  independenl  Law  enforcement  agency  under  the  Leader 
ship  of  two  Republican  chairmen,  ( Jasper  Weinberger  and  Miles  Kirk- 
patrick.  But   Chairman  Kirkpatrick  had  submitted  his  resignation 

shortly  after  the  November  elections,  and  it  was  finally  accepted  and 
announced  in  a  less  than  complimentary  manner  in  January  1973.s  ' 
With  Kirkpatrick's  departure,  many  feared  that  the  administration 
Would  yield  to  its  business  constituency  and  the  r  T(  '  would,  as  a  result. 
be  Less  consumer  oriented  and  less  independent. 

Those  fears  were  heightened  when  the  White  House  announced  the 
appointment  of  Lewis  A.  Engman  the  day  before  the  inauguration.  In 
stark  contrast  to  Miles  Kirkpatrick  (who  had  almost  no  identification 
with  t!*e  administration  prior  to  his  selection) ,  Lewis  Engman's  back- 
ground suggested  that  lie  was  a  Xixon  loyalist  of  the  first  order:  since 
June  1970  he  had  been  on  the  White  House  stall',  first  as  an  assistant  to 
consumer  affairs  adviser  Virginia  Knauer.  then  as  Assistant  Director 
of  the  Domestic  Council  which  was  charged  with  overall  formulation 
of  the  administration's  domestic  policies. 

The  significance  of  the  latter  position  was  lost  on  no  one.  For  1^ 
months  prior  to  his  FTC  appointment.  Engman  had  been  a  trusted 
subordinate  of  John  Ehrlichman,  the  Director  of  the  Domestic  Coun- 
cil. Thar  association  raised  a  strong  suspicion  that  Engman  was  ;< 
White  House  "plant"  and  part  of  an  administration  strategy  to  secure 
control  of  the  Trade  Commission.1  Nevertheless,  the  37-year-old  Eng- 
man  appeared  well  qualified  for  his  new  duties.  Following  his  gradua- 
tion from  the  University  of  Michigan,  Engman  had  studied  at  the 
London  Sid  tool  of  Economics  and  received  his  law  degree  at  Har- 
vard in  1961.  Thereafter,  he  became  a  partner  in  a  leading  firm  in 
Grand  Rapids,  Mich.,  where  he  was  principally  involved  in  the  prac- 
t  ire  of  international  law.  The  new  chairman  of  the  FTC  was  certainly 
familiar  with  the  concerns  of  the  FTC  from  his  related  work  in  the 
White  House.  Despite  those  credentials,  there  were  still  those  who  had 
to  he  convinced  that  Engman  would  apply  his  talents  to  a  vigorous. 
independent  enforcement  of  the  responsibilities  assigned  to  the  FTC 
by  Congress.5 

Engman's  confirmation  by  the  Senate  would  not  be  routine  or 
perfunctory.  Tie  was  interviewed  by  members  of  the  Commei-ce  Com- 
mittee staff  as  well  as  individual  Senators.  For  example,  Michigan 
Senator  Philip  Hart  (who  initially  was  ''apprehensive''  about  the 
appointment )  warmly  endorsed  Engman  only  after  the  nominee  had 
personally  convinced  the  Senator  that  he  would  be  an  independent 
chairman  of  the  FTC/'  Prior  to  his  hearing.  Engman  placed  his  stock 
holdings  in  a  blind  trust,  provided  a  complete  list  of  clients  of  his 
former  law  firm  over  a  several  year  period,  answered  detailed  policy 
questions  in  writing,  and  submitted  a  full  financial  statement  showing 

the  circumstances  surrounding  Kirkpatrick's  resignation,  see  ch.  21.  pp.  343-34S. 

*  For  reaction  n>  Engman's  nomination.  -<•<> :  Advertising  Aire,  Jan.  15,  1973,  p.  2,  Jan.  22, 

Feb.  L2,  1973,  p.  •':  :  Washington  Star,  Feb.  1,  1973,  p.  C6. 

•  [bid. 

gman  Senate  hearing,  p.  2. 
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that  he  had  severed  all  ties  with  his  law  linn.  Engman' 
early  February  was  market  by  substantive  questioning 
inquiries  into  the  nominee's  White  II  ties.  The  S 

was  satisfied,  and  Engman  was  confirmed 

Since  the  beginning  <>  ! '  in  L969,  t  h<    § 

had  confirmed  I  lie  1  'reside! 

vided  there  was  do  evidence  of  unfitness,  moral  ilav 
interest    in  the  nominee's   background     in   other   w< 
nominee   was  clearly   disqualified.    I    i     Senate,   with   somi 
tions.  had  assumed  a  comparatively   |  role  reflecting  the  I 

that  the  President  wasentit  ible  latitude  in  select- 

ing members  of  t  be  commi      ins.  1    ere     id  been  lit! 
between  regulatory  agency  appointments  ippointi 

and  the   Democratic   leadersnip  had  not   1-  ulteo  on     ; 

selections.  Events  in  March,  April,  and  Al  Ithatatt 

for  the  duration  of  the  Nixon  Admin  m  rat  ion. 

A  regulatory  agency  appo  fitment  rarely  commands  ti 
sonal  attention  <d*  the  President  :  even  in  th<  ( 

Executive  typically  becomes  involved  only  when  the  final  de 
made  to  nominate  o  ties.  On 

these  matter-,  -tail'  judgments  are  of  critical   importai  i.  in 

1973-74,  Richard  Nixon  governed  in  i  I  of  times     hisattei 

and  energy  diverted  again  and  again  by  the  scandals  which  would 
eventually  result  in  his  downfall.  By  all  indicate      .  v<  son  had  i 
taken    a    major    interest    b  the    independ< 

missions.  In  the  last    L8  month  .  diminif 

paratively  marginal   commitment:   indec 
marked   the   last    appointments   i 

he  furnished  with  an  insider's  view  of  how  I  ie  W     te  House  func- 
tioned on  such  matters  in  tin'  closing  mom  ■  admin 
[t  is  known  that  White  House  Chief  of  Stafl    \  I 
an  inordinately  important  roleondon 

ments  to  agen  des  such  as  tl  5  I  rlenr 

sinner  was  a1-)  heard  to  remark  t:  -  >arely"  was  abl 

govern  during  that  I  I,  "Watergate  pervaded 

the  words  of  White  Hon-.'  adviser  <  la\    Whitehead,  who 
vohed  in   FCC  selections  in  the  final  \         The  < 
How  did   the   U  andals  afl    ■•    I' 

specific  regulatoi 
extent  of  E  '  ual  im  i 

(  me  thing  is  certain.  1 1  loubted  that  W 

principal   factor  which  accounted   for  an  hi 
Senat 

study,  n->  ; 
agency  appoint ments.  T  the  Senate1 

ents  concerning  Watei 
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not."1"  The  first  stonewall  cracked  a  month  later,  when  the  President 
declared  that  "intensive  new  inquiries"  would  be  conducted.  Aftei 
Nixon's  statement,  Press  Secretary  Ronald  Ziegler  announced  that 
previous  Presidential  statements  on  staff  involvement  were  "inopera- 
tive".11 Then,  on  April  30,  Nixon  accepted  the  resignations  of  Halde- 
man,  Ehrtichman,  and  Dean  and  assumed  persona]  responsibility  foi 
any  wrongs  committed  by  his  advisers. 

Against  a  background  of  increasingly  alarming  and  credible  Water- 
gate disclosures,  Senate  Commerce  Committee  Chairman  Warren 
Magnuson  addressed  the  Consumer  Federation  of  America  on  May  7. 
.  After  nearly  20  years  as  chairman  oi*  the  committee  which  re- 
viewed nominees  to  most  of  the  regulatory  agencies,  no  person  was 
more  qualified  to  speak  on  the  quality  of  regulators  than  Warren 
Magnuson.  In  Ins  speech,  Magnuson  announced  the  policy  that  would 
govern  bis  committee's  future  action  on  regulatory  appointments: 
"We  have  always  given  the  President — without  regard  to  party — 
the  benefit  of  the  doubt  on  [commission]  appointments.  We  have 
always  believed  that  the  President,  elected  by  mandate  of  the  people, 
is  entitled  to  have  serve  him  the  men  and  women  he  chooses — unless 
they  are  clearly  disqualified.  But  1  must  tell  you  that  we  have  swallowed 
nominee.-  by  this  administration  who  have  left  a  bitter  aftertaste 
and  our  tolerance  for  mediocrity  and  lack  of  independence  from 
economic  interests  is  rapidly  coming  to  an  end."12 

The  Senate's  dissatisfaction  with  the  "clear  disqualification"  test 
for  continuation  became  v^vy  apparent  during  the  debate  on  the  ap- 
pointment of  William  L.  Springer  to  the  FPC  on  May  21.  L973. 
The  very  fact  that  there  was  any  floor  debate  at  all  on  such  a  nomina- 
tion was.  in  itself,  astounding.  Springer,  a  veteran  of  22  years  in 
the  House  of  Representatives,  naturally  was  well  known  to  his  col- 
leagues in  the  Senate  and  should  have  been  confirmed  without  incident 
by  all  prior  standards.  As  Senator  Norris  Cotton  pointed  out,  "It 
lias  been  a  long  time  since  1  have  heard  spirited  opposition  to  a  col- 
league with  whom  we  have  served  being  appointed  to  a  commission — 
not  because  we  have  a  particular  esprit  de  corps — but  because  we  know 
the  men  with  whom  we  have  served."  l3  But  that  was  the  very  reason 
for  the  debate:  the  Senate  was  familiar  with  the  conservative  voting 
record  of  the  former  Representative  from  Illinois  and  it  was  his 
philosophy  which  ma'de  him  unacceptable  to  his  opponents.  Cotton 
noted  the  significant  departure  from  former  precedent :  u*  *  *  in  all  of 
my  19  years  in  the  Senate  *  *  *  it  has  been  my  understanding  [that] 
the  Senate  does  not  accept  or  reject  [the]  nominee  on  the  basis  of  *  *  * 
the  particular  philosophy  of  that  nominee."  Rather,  it  was  a  question 
of  the  nominee's  competence  and  integrity  and,  for  Senator  Cotton, 
"there  my  duty  and  privilege  stopped".14 

Senator  Hart  disagreed  that  the  Senate's  responsibility  was  so 
limited  in  the  confirmation  of  a  nominee  to  an  independent  commis- 
sion. For  the  Senator  from  Michigan  there  was  a  further  question: 
"To  what  extent  will  [the  nominee]  in  fact  play  the  role  that  the 
Senate  and  Congress  would  play  if  we  had  not  set  up  this  independent 
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commissioners,  (For  example,  about  2  years  later  the  Senate  Oom- 
merce  Committee  issued  a  statement  of  the  iroals  of  the  committee  in 
the  94th  Congress.  Under  the  section  on  nominations,  the  committee 
stated  that  it  would  "insist"  that  nominees  to  regulatory  agencies  have 
an  "absence  of  ties  to  the  industries  which  they  may  be  railed  upon 
to  regulate."  ::»  In  practical  effect,  the  greatest  significance  of  the  re- 
in of  the  Morris  nomination  was  the  fact  that  it  was  largely  the 
accomplishment  of  the  chairman  of  the  Commerce  Committee.  Warren 
IVfagnuson.  The  White  House  was  on  notice  that  the  committee  which 
Magnuson  chaired  would  no  longer  take  a  passive  role  in  regulatory 
agency  appointments. 

Ajb  he  indicated  in  his  speeeh  to  the  Consumer  Federation,  Magnuson 
concerned,  not  only  about  industry  connections,  but  also  about  the 
problem  of  "mediocrity" — that  is.  nominees  who  prior  to  their  appoint- 
ment had  displayed  no  demonstrated  interest  either  in  the  work  of  the 
agency  or  in  consumer  concerns.  The  Senator  was  interested  in  having 
his  committee  playing  a  positive  role  to  encourage  the  selection  of  able 
men  and  women  who  had  an  active  commitment  to  the  public  interest 
before  they  were  nominated.  The  role  of  a  silent  partner  with  the  right 
only  to  veto  was  no  longer  acceptable. 

The  problem  of  quality  control  was  focused  by  the  selection  of  Mavo 
J.  Thompson  to  replace  retiring  Commissioner  Maclntyre  on  the 
FTC.17a  When  Thompson's  nomination  was  announced  on  May  u.  the 
reaction  in  TTashinirton  was?  "Who  is  he?"  When  that  inauiry  was 
answered,  the  question  became,  "Why  was  he  appointed?"18 

A  graduate  of  Texas  A.  &  M.  and  South  Texas  School  of  Law.  Mavo 
Thompson  was  a  very  successful  54-year-old  lawyer  from  Houston  who 
had  newer  before  held  public  office  and  Tvho  had  spent  his  entire  pro- 
fi  ssional  career  in  the  practice  of  admiralty  and  maritime  law  with  the 
well-established  firm  of  Royston.  Rayzor,  Cook  &  Vickerv.  Most 
frequently,  he  had  been  involved  in  the  defense  of  personal  injury 
lawsuits  brought  against  steamship  companies.19  Thompson  had  pros- 
pered, as  evidenced  bv  his  Senate  financial  statement  which  listed 
assets  totaling  S040.000  and  declared  a  net  worth  of  almost  a  half 
million  dollars.20  Thompson,  who  was  appointed  to  a  seat  which  could 
not  be  filled  bv  a  Republican,  stated  that  he  had  voted  in  Democratic 
primaries  in  Texas  for  many  years.  He  also  admitted  that  he  had  sup- 
d  Richard  Xixon  in  1072.  like  many  other  Texas  Democrats:  he 
not  publicly  questioned  concerning  the  manner  of  that  support  or 
whether  he  had  made  financial  contributions  to  the  Nixon  campaign. 

During  his  Senate  Jiearing — which  was  held  the  day  after  the  Morris 
rejection — Thompson  related  the  circumstances  of  his  selection  with 
which  he  was  familiar.  Tn  June  1072.  he  was  contacted  by  Texas  fi- 
nancier  IT.  Ross  Perot  concerning  a  possible  appointment  in  Washing- 
ton.  Thompson  met  with  Perot  and  H.  Pendleton  James.  White  House 
i  ant  on  pal  ronage,  shortly  thereafter  but  declined  to  consider  any 
such  possibility.  Several  months  later,  he  changed  his  mind  and  by 
January  107.°)  was  involved  in  conversations  concerning  various  possi- 
bilities ranging  from  Assistant  Secretary  of  the  Army  to  the  general 

17  "The  Goals  of  flip  Commit/too  on  Commerce  for  the  First  Session  of  the  94th  Congress," 
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it  was  assumed  thai  a  woman  would  be  named,  and  no  male  candidate 
for  the  vacancy  appears  to  have  been  considered.  After  a  vigorous 
campaign  last  hilt  over  several  months,  the  decision  was  made  to  nomi- 
nate Ehzabel  h  1  [anford  to  the  FTC. 

Hanford's  background  clearly  suggests  that  informal  assurances 
given  earlier  to  Senator  Magnuson  were  honored.  A  graduate  of  Duke 
University,  1  Ian  ford  had  received  both  her  law  degree  and  a  masters 
in  education  from  Harvard.  A  former  White  House  fellow,  she  had 
been  involved  in  consumer  matters  in  the  executive  branch  since  1968. 
After  Nixon's  election,  she  remained  in  the  White  House  as  a  member 
•nsumer  adviser  Virginia  Knauer's  staff.  For  2  years  prior  to  her 
selection,  she  had  served  as  deputy  director  of  the  White  House  Office 
of  <  onsumer  Affairs.  Hanford  was  certainly  familiar  with  the  con- 
sumer issues  which  concerned  the  FTC.  Yet.  her  orientation  to  those 
issue-  was  gained  in  the  Nixon  White  House  and  some  consumer  spokes- 
men questioned  her  depth  of  commitment.28 

reaction  to  the  Hanford  nomination  answered  the  question  of 
who  speaks  for  the  American  consumer  :  No  single  group  and  no  single 
on.  The  reaction  was  mixed.  A  letter  signed  by  a  number  of  State 
consumer  leaders  angrily  contested  any  implication  that  Hanford  was 
the  "approved  choice"  of  the  consumer  movement  since  those  groups 
had  not  been  involved  in  the  selection  process  and  had  been  hamstrung 
by  White  House  refusal  to  name  someone  outside  administration  cir- 
cles.-'' That  letter  inspired  a  flurry  of  endorsements  for  Hanford  from 
other  consumer  groups.27  In  brief,  some  consumer  organizations 
favored  her.  and  others  did  not.  Senator  Magnuson's  reaction  settled 
the  matter:  "]  am  not  in  a  position  to  notify  the  White  House,  based 
upon  the  information  we  now  have,  that  |  Hanford]  will  be  unaccepta- 
ble to  the  committee."  -s  For  unexplained  reasons,  the  Hanford  nomi- 
nation languished  in  committee  for  several  weeks,  but  she  was  eventu- 
ally confirmed.  Commissioner  Jones  left  the  FTC  to  assume  a  teaching 
position  at  the  University  of  Illinois,  and  to  become  of  counsel  to  the 
Washington  law  firm  of  Xichol<on  &  Carter,  which  specialized  in  anti- 
law.  (  One  of  the  partners  in  that  firm.  James  Nicholson,  had  him- 
-  If  been  an  FTC  member  from  1907  to  1969.)  Later,  in  June  1975, 
Jones  joined  Western  Union  as  vice  president  for  consumer  affairs. 

On  the  Hanford  selection,  the  administration  had  scored  its  own 
points  within  the  limitation  imposed  by  Magnuson  :  Someone  identified 
with  ••onsumer  issues -had  been  nominated,  but  the  nominee  came  from 
tin1  White  House  staff;  moreover,  Hanford  surprised  a  few  observers 
when  she  announced  at  her  hearing  that  she  was  a  ''registered  Inde- 
pendent" assuming  a  seat  which  could  have  gone  to  a  Republican.2* 
With  her  appointment,  there  were  two  Republicans,  two  Democrats 
(one  of  whom  had  been  a  Nixon  supporter  in  1972)  and  one  Independ- 
ent on  the  FTC.  The  next  regular  vacancy,  therefore,  could  be  filled  by 
a  R  publican  and  arguments  over  a  "Democratic  vacancy"  wottld  be 
avoided. 

The  Hanford  -election  and  the  Morris  rejection  illustrated  the  new 
role  the  Senate  had  begun  to  play  in  the  appointive  process  by  1073. 
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The  Senate  demonst  rated,  not  only  a  willingness  to  n 
found  unacceptable,  but  also  an  insistence  upon  being 
criteria  which  governed  a  particular  selection.    \ 
action.-,  the  process  of  selection  began  to  open  up  for  S 
public  participation.  Broadcasts  I  thai  development, 

ence  to  an  upcoming  \  acane)  on  the  Ft  I 

'from  iIh-  days  of  the  old  Federal  Radio  Commission  rlghl  op  to  the  d 
past,  participation  in  the  Presidential  selection  of  members  of  the  bod 
lug  the  Nation's  communications  Industrie  egarded  as  limited  to 

few.  White  House  aides,  kej    Members  ol  Cong 

leaders  would  offer  their  suggestions  to  the  President  And  thai  wai  II    I 
else  just  waited.  Bui  do  more. 

At  that  time,  there  was  a  "Boston  marathon"  field  of  candidal 
at  work  to  secure  a  Democratic  vacancy  on  the  FCC  which  would  be 
available  in  June  L973.  The  campaigns  foi  it   were  not  only 

vigorous,  they  were  also  unusual  1)  above-board  and  public.  One 
ticularly  forceful  candidate*  ven  wen!  so  far  as  to  openh  announoi 
candidacy  in  early  January  \\  it  h  nev  -  -  prepared,  at  no  co 

:i   friend  who  was  a  public  relations  specialist.  To  many  obsei 
James  Quello  doomed  his  nun  chances  foi  ich  overt 

actions.    Broadcasting   scoffed    at    his    cliai  1  teartedly 

reported  the  details  of  his  campaign  und\  r  the  headline,  "  i    1   Selling 
of  Quello."   :  Six  mont  hs  later  no  one  would  be  laughing. 

If  political  acumen  were  a  qualification  to  be  a  regulator,  James 
Quello  would  stand  in  the  first  rank.  Quello,  a  commercial  broad< 
from  Detroit,  was  a  relative  unknown  on  the  nations  H 

however,  no  stranger  to  the  art   of  politics:  throughout   thi 
Quello  had  been  ven  act  ive  in  the  State  lobbying  efforts  <  I  I    1    Michi- 
gan Association  of  Broadcasters,  and  had  served  for  '•'  years  on  the 
national  congressional    liaison  committee  of  the   National    \  --■ 
tion  of  Broadcasters.     Quello  had  also  taken  an  interest   in 
one  FCC  appointment   in  the  past.   1"    1964,  Quello  had  tried  without 
success  to  secure  the  appointment  of  former  FCC  member  Chi 
King  and  had  contacted  1  >r.  Frank  Stanton  of  CBS  on  K  ing's  bel 
On  his  own  behalf,  Quello  conducted  a  carefully  orchestrated 
diligently  pursued  campaign  which  centered  on  the  Michigan 
onal  delegal  ion. 

Quello  began  his  campaign  for  the  FCC  by  severing  his  ties  with 
the  broadcasting  indust it.  In  September  1972,  the  58-year-old  bn 

■took  an  earh  retirement  as  rice  president  and  station  mai 
(W.ilv   Detroit)  of  Capital  t  Corp. ;  the  same  year, 

he  resigned  his  \  arious  |  1  th  St  I  ona  1  ass 

tions  of  broa<  A  nominal  R  publican 

seat,  Quello  I  >ntributed  $1,100  to  the  on  campaign  for 

Richard  Nixon.  l'\  the  end  of  1 ' ►  7 - .  ( v>  1  u ■  I ; . »  w  as  a  part  I  tin  consultant 
for  Capcities  and  Storcr  Broadcasting  in  the  latter's  Washing 
\)X\  offices.  I  If  severed  I     it  final   connection  in  March,  just  3  months 
before  1  lie  seat   he  *  I  be  ai  ailable.    i 

Quello,  who  cont  inued  to  dra  t  -  mont  h 

spent  some  of  his  time  in  that  period  reviewing  television  and  n 
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proper!  ies  which  he  considered  purchasing  should  his  campaign  prove 
unsuccessful.  The  campaign  itself  was  in  full  swing  by  January  L973; 
by  that  time,  he  had  obtained  the  support  of  most  of  the  Michigan 
congressional  delegation,  including  Senator  Robert  Griffin  and  II 
Republican  leader  Gerald  Ford.  Ford — who  later,  as  Vice  President, 
would  be  in  a  .Tit;<;<l  position  to  assist  Quello — had  been  enthusiasti- 
cally supporting  the  Detroit  broadcaster  for  "some  months"  prior  to 
January.  Finally,  Quello  managed  to  secure  the  support  of  Demo- 
crat ic  Senator  Philip  I  [art  of  Michigan,  and  endorsement  which  would 
later  be  of  enormous  significance.3 ' 

Quello's  efforts  in  Congress  could  not.  have  been  more  vigorous, 
Quello  was  uever  publicly  questioned  concerning  the  efforts  of  the 
broadcast  industry  on  his  behalf.  However, there  wore,  reports  of  strong 
midwestern  broadcast  support,85  and  it  can  be  safely  assumed  that  the 
energetic  candidate  did  not  neglect  to  contact  his  influential  friends 
in  the  private  sector.  All  the  same,  his  candidacy  does  not  appear  to 
have  been  initiated  by  the  broadcast  industry.  Rather,  it  seems  to  have 
been  largely  self-motivated.  Quello  wanted  the  FCC  seat  as  a  capstone 
to  a  career  of  :2^  years  in  broadcasting:  "I'm  not  using  the  appoint- 
ment as  a  steppingstone  to  a  high-paying  job  in  the  industry  [and] 
I'm  not  a  lawyer  who's  going  to  use  it  to  obtain  high-paying  clients 
from  industry.'' 36 

After  months  of  vigorous  effort.  Quello  was  still  not  one  of  the  lead- 
ing candidates  identified  by  Broadcasting  in  May  1973,  although  his 
chances  had  noticeably  improved  by  mid-June.37  The  defeat  of  the 
Morris  nomination  on  June  13  must  have  boon  a  staggering  blow  to  the 
Quello  campaign. 

After  the  Senate  had  rejected  an  oil  company  lawyer  for  t^o  Power 
Commission,  how  could  the  administration  nominate  a  broadcaster  to 
the  Communications  Commission?  The  vacancy  which  Quello  sought 
was  available  some  2  weeks  after  the  Senate  vote  on  Morris.  To  nomi- 
nate a  broadcast ei-  at  that  time  would  have  been  an  arrogant  if  not 
utterly  foolish  action  on  the  part  of  the  President.  In  early  July,  one 
administration  source  was  quoted  as  saving  that  broadcasters  as  a 
group  had  been  eliminated  from  consideration  for  the  FCC  seat.33 
There  were  also  persistent  reports  that  both  FCC  Chairman  Dean 
Burch  and  Office  of  Telecommunications  Policy  Director  Clay  "White- 
head opposed  the  selection  of  any  broadcaster  for  the  Commission.39 

Tn  fact,  neither  Burch  nor  Whitehead  was  enthusiastic  about 
Quello.  Like  many  others.  Quello  had  approached  Burch  directly  con- 
cerning  his  aspirations:  but  Burch  had  not  been  convinced.  The  FCC 
Chairman  had  his  own  candidate.  Glen  Robinson,  for  the  seat  and  he 
opposed  the  selection  of  any  broadcaster.  On  a  number  of  occasions, 
Burch  voiced  his  opposition  to  the  selection  of  Quello.39a 

Yet,  the  indefatigable  Quello  Ixmnced  back:  By  late  July,  pub- 
lished reports  listed  him  as  the  frontrnnner  and  his  nomination  was 
considered  likely.  What  had  happened  to  convince  the  White  House  to 

••Ibid.,  pp.   31-33,  4ft:  Broadcasting  June  30,  1973,  p.  9,  Jan.  28,  1974,  p.  6;  Wash- 
ington Star,  Auer.  27.  1973,  p.  A12. 

*  Broadcasting.  Mav  2S.  197.°,.  p.  7. 

*  Washington  Star,  Aug.  27.  1973.  p.  A12. 

87  Broadcasting.  May  14.  1973.  p.  21.  June  11.  1973,  p.  7. 
*•  Broadcasting,  .Tulv  2.  1973.  p.  24. 
""Broadoastinc  An*.  13.  1973,  p.  60. 
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overlook  the  Morris  rejecl  ion  and 

Burch  and  Whitehead  \  The  actual   fa<  I 

scene  maneuvering  are  not   i 

executives  of  the  Ajnerican   Broad  r  influi  i 

industry  spokesmen  intervened    I 

critical  week-  following  the  defeat  oi 

gressman  Gerald  Ford,  then  I  [o 

Ford  put  himself  on  the  line  foi 

broadcaster  be  prompt^  named  to  th<    FCC. 

believe  that  Ford  took  Que  directlj 

Quello  did  have  all  of  his  duck 
to  die  White  House  that  Quello  had  a  firm  con  in 
Hart,  who  had  been  in  the  Forefront  of  the  opposition  to  both  Mo 
and  Springer.  Ii  might  hai  e  been  n 
would,  ease  I  hings  for  I  he  nomu  ee  in  the  S 
tion  lingers :  Why  would  the  admii 
the  regulated  indust  i  uch  a  politically 

many  other  aspirants  were  readily  available  and  acceptab        \ 
ment  of  influential  leaders  of  i  he  broi 
be  part   of  the  answer  to  that   question.  Whatever  the 
nomination  of  Quello  was  by  all  appeara  in  l>y 

the  middle  of  August. 

When   it   became  clear  that    Presii 
Quello's  name  to  I  he  Senate,  I  he  i 
in  consumer  group  circles.  I  lnd<  • 
of  a  li  fe-long  bn  r  to  1  he  !  <  i 

■  groups.  But  in  this  particular  selectioi 

d  by  the  fact  t hat  Quello  w ould  re]  I  '       <»las 

Johnson,  one  of  the  most  outspoken  iblic  int< 

ever  to  -it  on  I  hat  <  '■  I  i  I  ;  !  .  \        .'■ 

son  had  more  than  earned  the  hostility  that   ma 
toward  him :  as  one  r  comme  anj      \        . 

had  |  fcx  en  a  curmudj  iurr,  a  prod  to  t 

maker,  a  wrock(  p,  a  phom .  a  public  .   I  t  h  to 

say  that,  in  some  quarters,  st  all  of  his  term, 

conservative  broadcasters  had  done  everything  they  ••ould  to 
Commissioner  Johnson  and  encourage  or  f<  [eparture 

from  the  agenei  .  >n  naturally  did  not  for  a  moment  i 

appointment   from  I        x      >n  admit  >n,  and  he  ■■•  ly  to 

on  June  30    t  he  day  his  term 
i  >r  had  been  qualified.  "When  it  Pi       lent 

was  not    \et    prepared  to  name  B  that   date,  •' 

found  the  situation  "just  hilariot  -".     Under  the  la    .  •'  ould 

cont  inue  to  $  '■'  med  and  took 

Throughout  the  summer,  tl  i  no  announced  decision  from  the 

White  I '  d  Johnson  remained  on  th(   I 

By  mid  August,  public  in'  •  ided  that  it  v 

fo  ;,|-t  and,  for  the  first  time  in  memory,  i  public  effort  by  consumer 
groups  was  laun  >hed  agau  st  a  would  be  Comm  i  had  not 
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ye1  been  nominated.  The  silence4  from  the  White  House  suggested  that 
there  were  still  problems  with  the  Quello  nominal  ion ;  perhaps,  i  i" 
enough  controversy  was  sparked,  that  reluctance  would  be  trans- 
formed into  a  decision  not  to  nominate  the  Detroit  broadcaster.  Op- 
ponents, however,  directed  their  dissent,  not  to  the  White  House,  but 
to  the  Senate  which  was  then  in  recess. 

It  was  an  organized  effort,  generating  a  number  of  letters 
opposing  Quello  from  various  citizen  groups.44  Familial-  names 
in  public  interest  circles — such  as  Ralph  Nader.  Tracy  Westen, 
Robert  B.  Choate,  and.  on  Vi'C  stationery,  Nicholas  Johnson — 
committed  themselves  against  Quello.  Quello's  adversaries  emphasized 
the  arguments  which,  only  2  months  earlier,  had  resulted  in 
the  defeat  of  the  Morris  nomination:  The  FCO  was  already  very 
responsive  to  the  broadcast  industry  and.  with  the  departure  of  John- 
son, it  would  lose  its  sole  consumer  activist;  Quello  would  be  unlikely 
to  have  a  consumer  orientation  after  28  years  in  broadcasting;  with 
its  powerful  trade  associations,  journals,  and  legal  talent,  the  broad- 
cast industry  had  every  resource  at  its  command  and  the  selection 
of  a  broadcaster  would  be  "overkill";  the  would-be  nominee  had  no 
demonstrated  record  of  either  interest  or  commitment  to  consumer 
concerns;  and,  other  than  being  a  station  manager,  who  had  shown 
he  could  produce  profits,  what  were  Quello's  qualifications  for  the 
FCC  \  Repeated  references  were  made  to  the  Senate  debate  on  Morris 
about  the  regulated  becoming  the  regulators.45  Under  the  circum- 
stances, the  selection  of  any  broadcaster  put  the  Senate  in  a  predica- 
ment, if  there  were  additional  problems  in  the  nominee's  background, 
the  situation  would  be  doubly  difficult. 

Public  interest  activists  did  not  limit  their  protest  to  organizing 
their  friends  and  writing  letters.  They  conducted  their  own  checks 
into  Quello's  background  and,  before  the  end  of  the  summer,  they 
uncovered  a  potentially  embarrassing  memorandum  written  3  years 
earlier.  In  February  1971,  a  vice  president  of  Capital  Cities  Broad- 
casting Corp.  visited  station  WJK  in  Detroit  in  connection  with  the 
company's  equal  employment  opportunity  program  to  review  the 
station's  progress  in  minority  hiring.  During  that  visit  he  spoke  with 
station  manager  Quello,  and  thereafter  filed  the  following  evaluation 
to  the  parent  company  : 

James  Quello.  in  my  judgment,  is  unfortunately  out  of  contact  with  minority 
problems  and  possesses  little,  if  any  perception  of  the  prohlem.  He  regard*  his 
fine  record  in  community  involvement  over  the  years  as  proof  of  his  social  re- 
sponsibility.  Perhaps  it  is  this  very  thing  that  has  blinded  him  to  the  desperate 
plight  of  the  black  and  the  poor  people  that  make  up  almost  40%  of  his  city 
[Detroit].  Although  Mr.  Quello  will  comply  with  EEOP,  it  is  not  likely  that  he 
will  be  the  source  of  an  affirmative  movement  within  the  operation.48 

When  that  memo  was  released  to  the  press,  it  was  another  setback 
for  the  Quello  campaign  for  the  FCC.  The  question  of  minorities  had 
been  a  wry  sensitive  one  in  the  recent  past  for  the  Commission:  A 
little  more  than  a  year  before,  a  3-year  eifort  by  black  organizations 
had  culminated  in  the  selection  of  a  black  Commissioner  for  the  FCC. 
The  memory  of  that  struggle  was  still  very  fresh  in  everyone's  mind. 

B.  Choate  to  members  of  the  Senate.  Aug.  14,  1973:  Tracy  Westen  to  Pastore, 
Aug.  22,  197.'!:  Ralph  Nader  to  Pastore,  Aug.  28,  1!»7.".  ;  Nick  Johnson  to  Pastore,  Aug.  27, 
1 1*7-':.  Copies  of  all  correspondence  were  received  l.y  the  authors. 

45  Ibid.  :  Quello  Senate  hearing,  In  passim. 

«  Andy  Jackson  to  Joe  Dougherty  and  Bob  King,  Mar.  12,  1971.  Copy  received  by  the 
authors. 
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Quello  was  reluctant    to  comment   on   the  memorandum.    II- 
promise  to  rebut  I  he  content  ion  i  hat   he 
needs  at  his  Senate  hearing  providing,  of  co  i 

to  nominate  him.  Quello  knew  he  had  friends  in  Detro 
munity;  he  had  been  active  in  various  civic  endeavoi    for  mat 
including  20  years  of  service  on  the  city's  hou  I  urban  ren< 

commission.  Those  friends  now  demonstrated  their  support, 
White   House   received   a   flurrj    of  endorsement 
Detroit's  black  communit  era]  weeks  aftei 

Capcities'  memorandum,  Jack  Anders*  re  with  a  column 

reporting  that  Capcitie  '  executi  -  had  poured  al  least  >!•_"'. 
the  Nixon  reelect  ion  ca  el  himsel  f  don 

$2,200    a  sizable  contribution   for  a    I)  •       rat 
FCC.  But,  further  investigation  lessened  thi   im] 
report :  Quello  had  contribute  d  $l,lt 

paign  (it  had  been  listed  twice  in  the  campaign  report  by  n 
and  some  of  the  other  donors  had  little  or  onl}  marginal  ass 
with  Capcities.48  The  implication  that  Quello  and  hu   <  had 

bought  a  sent  on  t  he  F( '( )  was  not  substant  iated. 

Broadcasting,  which  had  become  one  of  Que 
was  not  impressed  by  the  opposition  and  did  all  it  could  t<>  mini  n 
its  e fleet  :  "The  Nick  Johnson  i  laque  of  foundation  su]  port  ists 

is  being  rallied  ***  recruiting  those  little  ba  I  on." 

The  magazine's  editors  could  not 

Johnson  gaggle"  that   FCC  seats  should  be  "parceled  out  according 
to  constituencies."  '    (  >f  com  - 
t  crests  of  its  own  const  itueney  1 1  l  ts  support  of  Quello. 

There  had  been  so  much  public  controvi  r  Quello 

anticlimatic  when,  on  September  21,  1973,  the  White  H 
his  nomination  to  the  FCC.  Even  so,  the  initial  reaction  on  thi    Ii 
was  chilling.  Since  the  President  had  dawdled  for  3  months,  S 
Communications  Subcommittee  Chairman   Past  -   in  no 

to  act  on  the  nomination.  According  to  one  comn 
Urination  hearing  would  "probably  be  in  soon<  S   reral 

days  later,  Senator  Moss  formallj   requested  that  no 
until  the  nominee  responded  in  writing  to  a  set  of  questioi    .     [t 
at  once  apparent  that  Quello  had  crossed  only  the  first  hurdle  and 
others  la\  ahead. 

( October  and  November  were  months  of  uncertainty  for  the  i 
In  those  mo]  House 

the  nomination  and,  at  one  p<         Senator  Pastore  attem] 
success  to  convince  t   i   W  !:       e  to  nominate  Quello  to  the  t    \|; 

rather  than  the  FCC.     An  impasse  had  been  reached;  a  conn 
staff  member  was  quoted  as  ha(  the  would  " 

twisting  in  the  wind  for  a  long  <•."      Meanwhile,  Quello 

was  pressing  for  a  hearing  date  ¥  many  support  i 

and  Broadcasting  applied  all  1 1  ould  to 

Senate  Leadership  overcome  its  "i  gard  for 

lece."" 
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December  proved  to  be  an  eventful  month,  not  only  for  nominee 
Quello,  l)in  for  the  FCC  itself.  First,  perhaps  through  the  effort 
Senator  Hart,  a  confirmation  hearing  was  finally  scheduled  for  late 
January.  About  i  he  same  i  ime,  however,  i  he  possibility  of  appointing 
Quello  to  the  FCC  once  Congress  recessed  was  ruled  out  due  to  com- 
mitments to  Senator  Pastore;  there  would  be  no  backdoor  appoint- 
ment for  the  Detroit  broadcaster.56  Meanwhile,  Commissioner  John- 
son had  decided  that  he  did  not  want  to  continue  serving  indefinitely 
await  ing  the  confirmat  ion  of  his  successor.  Johnson  recognized  t  hat  his 
sudden  departure  might  create  some  inconvenience,  But  he  added: 
"There  comes  a  point  *  :::  at  which  the  President's  inability  to  govern 
must  be  acknowledged  in  planning  one's  personal  life."57  The  maver- 
ick Commissioner  promised  that  his  commitment  to  public  service  and 
least  reform  would  remain  as  firm  as  ever.578 

!  on  Quello  and  the  departure  of  Johnson  had  a  di 

effect  on  F(  !<  3  ( 'hairman  Dean  Burch  who,  after  more  than  4  years  of 
;•.  was  also  wondering  about  his  future  plans.  For  many  months, 
there  had  been  widespread  and  persistent  speculation  that  Chairman 
Burch  was  anxious  to  resign,  and  his  snappy  denials  to  the  contrary 
v  ere  not  convincing.58  With  Johnson  gone,  Burch's  resignation  would 
have  left  the  agency  with  only  five  Commissioners  and  the  Chairman 
confirmed  that  his  plans  were  very  much  a  ffected  by  that  fact:  ''I  have 
an  obligation  to  the  Commission  to  leave  it  in  as  irood  shape  as  I  can. 
And  leaving  it  with  two  vacancies  is  not  a  good  idea.  So  we're  back  to 
where  I  was,  the  key  is  the  Quello  seat."59  Burch  said  that  he  would 
wait  until  the  Senate  acted  and.  whether  Quello  was  confirmed  or  not, 
he  would  depart  thereafter.  Burch's  plans  were  further  complicated  a 
few  days  after  he  made  that  statement  when  Commissioner  H.  Rex  Lee 
suddenly  announced  his  resignation.  Lee,  who  had  been  serving  since 
President  Johnson  had  appointed  him  in  1968,  was  the  second  Demo- 
crat to  quit  in  10  days.  After  38  years  of  Government  service,  the  63- 
year-old  Lee  was  anxious  to  try  something  different ;  he  may  also  have 
been  influenced  by  a  Government  plan  to  induce  officials  with  long 
years  of  service  to  retire  early  and  gain  additional  benefits  prior  to 
January  1,  197-L60  Lee's  resignation  seemed  to  foreclose  any  possibility 
of  Burch  leaving  the  FCC  until  replacements  were  named. 

President  Nixon's  FCC  appointment  decisions  had  never  been 
narked  with  alacrity:  during  his  first  term  of  office,  only  one  of  his 
appointees  to  that  Agency  was  qualified  to  assume  the  seat  when  the 
\  acancy  occured.  Often  the  result  of  complex  political  maneuverings, 

oadcasting,  Apr.  15,  1074.  p.  16. 
oadcasting,  Dec.  10. 1073.  pp.  10-20. 
"r  Nicholas   Johnson-  to   "Dear   Friends",   undated,   copy  received   by   the   authors. 
"Nick  Johnson  wont  on  to  waire  a  vigorous  campaign  in  the  Democratic  primary  for 
in  Congress  from  Iowa.  Johnson  lost  by  a  very  narrow  margin.  Thereafter,  he  be- 
came publisher  of  Access,  a  biweekly  magazine  aimed  at  media  reform,  and  chairman  and 
Chief   executive   officer   Of   the    National    Citizens    Committee   for   Broad  casting.    Like   other 
Commissioners  before  him.  Johnson  was  unable  to  win  elective  office  after  regulatory  serv- 
ice, '"it  he  is  the  only  Commissioner  in  memorv  to  commit  himself  full  time  to  public  in- 
terest efforts  after  leaving  office.  See.  Broadcasting.  Mav  13,  1974,  p.  21;  June  10.  1974, 
p.   17  :  July  8.  1074.  p.  'jo  :  Dec.  2.  1974,  p.  20 

■  Broadcasting,  May  14.  1973,  p.  9;  July  9,  1973,  p.  58;  Sept.  3,  1973,  p.  17;  Oct.  8, 
1973  p.  5  :  Oct.  15  1973.  p.  5. 

>adcasting.  Dec.  10.  1073.  p.  10. 
•  \'\\  York  Times,  Dec.  14,  1973.  p.  87;  Broadcasts,  nee.  17.  1073.  vp.  20-21.  Com- 
missioner  Lee  later  accepted  a  position  as  visiting  lecturer  at  San  Die<zo  State  University's 
Department  of  Telecommunications  and  Film.  Broadcasting,  Apr.  22.  1074.  p.  00.  Tie  also 
scrv.-d  as  hoard  chairman  of  the  Public  Service  Satellite  Consortium,  a  not-for-profit 
corporation  concerned  with  public  use  of  communication  satellites. 


delays  were  a   ma  jor  chai  artei  i 

FCC  from   L969  to  \'^:.  Ft '( '  nom 

have  received  i  he  closi ,  pei  onal  al  tent  ioi      :      e  Pre     l< 

w as  selected  in  1  re  harrilj  high  prioritj  n 

gate  crisis  deepened  in  1974.  For  thi  If  of  thai  y< 

unfair  to  state  thai    the  Commission   barel}    fi  I.    Impoi 

is>ii(>s  had  i<»  be  e  urn  il  fi  lied,  and  I 

times  when  il  ^;i>r\rn  uncertain  whether  there  would  l>< 

conduct  any  business  al   i 

Quello  did  r\  enl  ually  get  h     S  January 

ary  1974.  Stretching  ovei  and  filing  •'$.*>()  paj 

i;   was  undoubtedly  the  most   intensive  hearing  ever  conduct 
regulatory  nominee;  the  grueling  nature  of  tl 

Senator  t<>  ex<  la im.  '  • 
on  t  lie  hearing  in  confirm  I        '  I 

gressmen  or  Si  nators,  an  ex  ma}  or  < 
former  F( '( !  memhei 
i  bam  a  dozen  public 
cit her  their  support    <>r  op] 
against  Quello  were  repeated 

e  made  to 
was  placed  on  i  he  noi  i  mable  ; 

and  his  declared  I03  a  S     0  1 

.  ever,  we  Q  I) 

particularly  Senator  1 ! 
Detroit    broadcaster.  The  exchange  betv 
indicated  that   for  some  I  sion  on  Quello  was  a  troubling, 

chingex]  ent  by  £ 

uncertain  how  lie  would  vote  illustrated  that  tit: 

Here   we  are;    we  are  confronted    with   a    man    now.   This    Is 
academic  situi  n   individual,   a    tinman 

mittee.  He  says,  "I   can  do  this;    l   am   noi   be 
mi     we  have  1  •  make  ;i  judgmei  whether  thi8  n 

it   is  different   when  ii  an  individual   Yon 

max    deal   with   a    human   soul.    It 
telling  you  it  i  3  uol  1 

Was  the  fact  that  Quello  was  a  lifelong  broad< 
I  democrat   sufficient    I  3    confirmat  inn  \    I  hat 

si dl  opei  ■  i iourned  on   I  ■  .  197 1. 

Mean^  hile,  Ft  !     1 
matter  of  his  depart  1  ten  White  H 

chief  of  staff  Alexander  Ha  :  t  hat    I  • 

leave  the  agen<  v.  When  that  letter  went  unan 
second,  more  adamant   tfaten    nl  '■•  tin  11   he  w .1  ~  defii 

leaving  and  1  hat  1  he  White  FIousi       oul 

cessor.  Burch  had  already  hie  empl  eral 

law  firms,  and  he  fullj  1  .  \\ 

finally  secured  h  meet  niLr  with  H 
proposed   1  hat    B  irch    remain    ii  iinient     not 

but    at    the   White  H  •     ■;■  nt  ial   :id\    or.  Wit     •    d 

Burch  ll'wv  to  K<  \   Biscayne  where  he  met  personally   wit      I 

Washtnjzrton  PobI 
Bi 
•"  Quello  Senate  bearing,  p   191 


364 

Nixon.68"  Then  and  there,  the  matter  was  settled:  Dean  Burch  was 
appointed  Counselor  to  the  President  with  Cabinet  rank,  and  the 
Cnairman  left  the  agency  in  March  to  assume  bis  general  advisory 

duties  in  the  crumbling  Xixon  administration.64  High  White  House 
priorities  had  resulted  in  a  further  dismemberment  of  the  FCC. 

The  White  House  was  anxious  for  Burch  to  begin  his  new  duties  as 
soon  as  possible,  but  that  required  a  prompt  decision  on  a  new  chair- 
man. Burch  did  not  favor  selecting  a  chairman  from  outside  the  com- 
mission's membership :  of  the  four  remaining  FC( !  members,  Richard 
Wiley  seemed  to  Burch  to  be  the  logical  choice.  Wiley,  who  had  served 
about  a  year  as  the  agency's  general  counsel,  had  been  a  commissioner 
since  January  1972.  Burch  recommended  Wiley  as  his  sue 
Several  days  after  the  chairman's  departure  was  announced.  President 
Xixon  elevated  Commissioner  Richard  Wiley  to  the  chairmanship 
effective  on  the  date  of  Burch's  departure. 

Wiley  had  not  been  the  only  person  considered  as  a  replacement  for 
Burch,  but  circumstances  worked  to  his  advantage.  By  selectim: 
Wiley,  the  White  House  bypassed  the  Senate  and  a  possible  con- 
firmation struggle  which  might  have  forced  Burch  to  remain  at  the 
FCC.  The  Wiley  selection  was  also  well  received  in  industry  circles. 
For  example,  Broadcasting  felt  certain  that  its  constituency  would  be 
comfortable  with  the  hard-working  Wiley  and  that  his  appointment 
represented  the  "beginning  of  a  less  turbulent  period  of  regulation."*5 
When  Burch  finally  left  the  FCC  on  March  8,  there  were  three  empty 
seats  on  the  seven-member  FCC.  and  rumors  of  a  possible  replace- 
ment for  Republican  Commissioner  Robert  E.  Lee  at  the  conclusion 
of  his  term  in  June.  A  Commissioner  since  1953,  Lee  wanted  a  fourth 
term  and  his  friends  in  Congress  were  doing  all  they  could  to  assure 
that  he  would  get  it.66  With  so  much  uncertainty  over  the  makeup 
of  the  FCC,  Senator  Pastore  and  others  were  reluctant  to  take  any 
final  action  on  the  Quello  confirmation  until  there  was  an  indica- 
tion of  administration  plans  for  the  remaining  vacancies. 

It  was  anticipated  that  Dean  Burch  wottld  share  the  responsibil- 
ities for  those  determinations  with  White  House  Chief  of  Staff  Alex- 
ander Haig.  If  published  reports  are  accurate.  Burch  was  not  en- 
thusiastic about  the  iirst  FCC  appointment  decision  which  was  made 
after  he  joined  the  President's  staff.67  The  nomination  of  Luther 
Holcomb  to  the  FCC  was  probably  made  over  Burch's  objections — a 
politically  vulnerable  Richard  Xixon  was  personally  involved  in  that 
decision.  It  was  a  matter  of  preservation  politics. 

The  selection  of  TTolcomb.  according  to  one  White  House  source, 
was  a  result  of  "representations  *  *  *  made  at  a  very  high  level,  and  a 
deal  was  agreed  to."  Reportedly,  the  argument  for  TTolcomb  was  made 
directly  to  President  Xixon  by  former  Treasury  Secretary  John  Con- 

terview  with  P.urch. 

rch.    "iK'  of  the   very   few  regulators  to  go   on   to   higher  Federal   office,   served   in 
li  'tii    the   Nixon   and   the   Ford   administrations.   Initially,   he  played   a   leading   role   as   a 
White    IIous.-   spokesman    for    President    Xixon  :    in   the   last   weeks   of   that   administration. 
however,    he    had    a    very    low    profile.    He    served    President    Ford    as    an    adviser    on    the 
congressional    elections   before   leaving   the   White   House   in    December   1074    to   join    the 
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Holcomb's  disclosure  of  confidential  information,  if  true,  was  i  vio- 
lation of  the  Equal  Employment  Opportunity  Act.  It  is  noteworthy 
that,  according  to  the  memo,  Holcomb  spoke  with  Senator  Tower  i  bus 
chief  FCC  sponsor)j  who  in  turn  communicated  the  information  to 
Fred  Malek  (a  A\'  1 1 i 1 1*  House  adviser  involved  in  regulatory  agency 
appointments).  The  charges  of  improper  conduct  were  aired  at  Hol- 
comb's Senate  hearing  by  a  representai  ive  of  t  be  A^ssoc  al  od  of  Span- 
ish Surnamed  Americans  who,  along  with  members  of  the  Houston 
chapter  of  the  National  Organization  of  Women,  testified  against  the 
nomination.  The  next  day.  Tower  denied  ever  having  spoken  with 
1  [olcomb  or  anyone  else  at  the  EEC  )C  on  this  matter,  and  nominee  I  [ol- 
comb  stated  that  he  had  no  communication  with  Tower  on  the  pro- 
lawsuil  against  the  University  of  Texas.74  There  was  no  fur- 
ther public  discussion  on  that  topic  at  Holcomb's  hearing.  Senator 
!>  >re,  however,  was  clearly  losing  his  patience  over  Nixon's  FCC 
appointees  and,  at  one  point,  declared:  "Maybe  they  will  send  up 
»ody  we  can  confirm  easily."  When  Senator  Baker  took  exception 
to  the  implication  that  the  committee  should  strike  a  bargain  with 
the  White  House,  Pastore  angrily  responded.  "I  am  in  no  negotiating 
mood  with  the  White  House."  ::' 

The  Senator  from  Rhode  Island  had  already  announced  that  there 
would  be  no  action  on  either  Quello  or  Holcomb  until  the  adminis- 
tration nominated  a  replacement  for  the  2  remaining  years  of  the 
Burch  term. 

A-  it  turned  out.  the  Senate  would  be  relieved  of  any  responsibility 
to  act  on  the  Holcomb  nomination.  Public  interest  groups  had  become 
very  adept  at  uncovering  embarrassing  documents  against  Nixon  nom- 
.  and  their  efforts  sealed  Holcomb's  fate.  In  mid-April,  corre- 
spondence disclosed  by  the  Consumer  Federation  of  America  indicated 
that  Holcomb  was  an  active  partisan  of  the  Republican  Party,  having 
made  financial  contributions  to  the  Tower  reelection  campaign.76 
More  important,  in  May  L972,  Holcomb  had  declared  his  support  for 
President  Nixon  in  a  letter  on  EEOC  stationery  to  Donald  Kendall, 
a  Republican  businessman  and  Nixon  fundraiser:  "...  I  want  to 
tell  you  of  my  total  commitment  to  President  Nixon  for  reelection. 
It  is  more  than  a  political  matter  with  me.  It  will  take  at  least  another 
four  years  to  bring,  any  sense  of  balance  to  our  country.  Because  of 
my  contact  |  with  the  business  community].  I  think  there  are  ways  I 
can  be  helpful. n  :: 

In  fairness  there  was  nothing  particularly  unusual  in  such  a  declara- 
tion of  loyalty:  typically,  "minority  party"  appointees  to  the  regula- 
tory support  the  Presidents  who  select  them.  Democrat  dames 
Quello  had  demonstrated  his  partisanship  with  a  check  for  $1,100. 
But  tiie  spring  of  1974  was  not  an  ordinary  time.  The  President  was  in 
deep  I rouble  in  the  Senate,  and  the  selection  of  a  "closet  Republican'1 
for  a  Democratic  vacancy  was  a  particularly  sensitive  matter.  On 
April  1 1.  1974,  the  ( Jommeree  Committee  deferred  action  on  Holcomb 
and  the  nomination  was  later  withdrawn  by  the  White  House.  The 
same  day  it  deferred  action  on  Holcomb,  the  committee  reported  out 
the  Quello  nomination  by  a  vote  of  13  to  2.  Senator  Magnuson,  who  had 
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tor  Whitehead  had  found  him  an  acceptable  candidate  in  the  just,  and 
ii  appears  as  though  Burch  was  able  to  secure  him  Favorable  considera- 
tion in  the  spring  of  1974.  The  only  thing  that  made  Robinson  a  I  demo- 
crat was  his  declaration  that  he  was  one;  he  had  never  been  active  in 
party  politics  or  campaigns.80  It  was  more  significant,  however,  that  he 
had  no  identification  or  connection  with  either  the  Republican  Party 
or  Richard  Nixon.  By  May.  it  was  certain  that  Robinson  would  he 
pari  of  a  package  of  three  nominations  for  the  FCC.  The  second  part 
of  that  parcel  was  the  renomi nation  of  Commissioner  Robert  E.  Lee  to 

irtfi  term.  A-  patronage  assistant  David  Wimer  admitted,  there 

•not  unanimity"  on  Lee  within  the  White  House:  Both  Clay 
Whitehead  and  I  >ean  Burch  would  probably  have  preferred  a  new  face 
in  Lee's  -cat.  but  the  intervention  of  Lee's  congressional  allies  fore- 

I  that  possibility.81  Later,  it  was  reported  that  Vice  President 
Ford  also  interjected  Ins  forceful  endorsement  of  Lee's  reappoint- 
-  It  was  no  time  to  offend  congressional  Leadership,  and  a  deci- 
sion was  made  to  announce  Lee's  renomination  with  the  Iiobimon 
appointment. 

The  circumstances  of  Watergate  had  been  of  assistance  to  Lee.  and 
it.  would  also  dramatically  effect  the  President  V  decision  on  the  third 
part  of  tlie  package  for  the  FCC  \ 

A  week  before  the  announcement  was  made,  it  seemed  certain  that 
C.  Lynn  Wickwire,  the  youthful  executive  director  of  the  New  York 
Cable  Television  Commission,  would  be  named  to  one  of  the  vacancies. 
The  Democrat  Holcomb  had  been  withdrawn  due  to  his  support  of 
Nixon.  An  active  Republican.  Wickwire  would  be  eliminated  from 

ieration  because  of  his  lack  of  support  for  the  President.  In 
answering  a  routine  questionnaire  sent  to  all  nominees.  TTickwire  vol- 
untarily disclosed  the  fact  that  in  January  he  had  written  Rep- 
resentative Peter  Podino  urging  the  impeachment  of  Richard  Xixon.83 
The  New  Yorker  had  committed  the  ultimate  antagonistic  act  against 

Iministration  and.  qualifications  aside,  he  was  unacceptable. 
elimination  of  Wickwire  led  to  a  firm  decision  to  select  Abbott 
Washburn.  In  difficult  times,  when  controversy  must  be  minimized, 
administrations  have^often  turned  to  the  international  sector  for  career 
bureaucrats  with  little  experience  in  domestic  issues  concerning  the 
F(  ( '.  In  the  past,  James  Wadsworth  and  IT.  Pex  Lee  typified  that  type 

lection,  and  Washburn  appeared  to  fit  that  same  class.  At  the 
age  <)(  59,  the  Harvard  graduate  had  held  various  positions  dealing 
with  international  communications  in  both  the  Xixon  and  Eisenhower 
administrations.  In  the  1950's,  Washburn  had  been  executive  vice 
chairman  of  the  Crusade  for  Freedom  (Padio  Free  Europe)  and 
deputy  director  of  the  U.S.  Information  Agency.  In  the  latter  posi- 
tion. Washburn  had  played  a  leading  role  in  the  American  National 
Exposition  in  Moscow  in  1050  (where  then  Vice  President  Xixon  had 
his  famous  "kitchen  debate"  with  Soviet  Premier  Krushchev)  ;  he  had 
suggested  the  People-to-People  project  and  been  active  in  the  Voice  of 
America.  From  1900  to  1071.  Washburn  was  chairman  of  the  U.S. 
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delegation  to  the  [ntelstal  Conference,  and  w 
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in  filling  vacancies,  or  that  partisan  motivations  did  not  result  in 
certain  selections.  But,  the  role  of  the  Senate  Commerce  Committee 
appears  to  have  been  far  more  vigorous  in  the  early  stages  of  FTC 
selections  than  it  was  for  those  of  the  V(C  Chairman  Engman,  had 
to  the  surprise  of  some,  proven  to  be  an  influential  and  independent 
chairman  of  the  FTC  in  the  Weinberger-Kirkpatrick  tradition. 
Engman  also  had  taken  a  serious  interest  in  the  person-  selected  to 
serve  as  his  colleagues.  Yet,  in  his  fir>t  year  as  chairman,  Engman 
had  influenced  only  one  selection  to  the  FTC — that  of  Elizabeth 
Hanford.  'Two  of  the  remaining  three  commissioners  had  been 
appointed  before  be  became  chairman,  and  the  third  (Mayo  Thomp- 
son) was  selected  without  consultation  with  Engman.  Engman's 
ond  opportunity  for  impact  on  an  appointment  decision  occurn  I 
with  the  resignation  of  David  Dennison  in  December  1!>7:>.  A  Nixon 
appointee,  Dennison  had  been  selected  3  years  earlier  and  4  years 
remained  of  his  term.  The  commissioner  resigned  for  "personal  rea- 
sons," and  an  article  in  Advertising  Age  reported  that  Dennison  was 
"known  to  have  felt  restless,  because  of  the  light  workload."85 

Dennison's  seal  remained  vacant  for  (>  months,  as  the  administra- 
tion conducted  a  search  for  a  replacement.  On  this  vacancy,  however, 
the  White  House  had  very  specific  criteria  in  mind:  An  attorney  with 
a  background  in  antitrust  law.  By  late  April,  the  decision  was  made 
to  nominate  Stephen  A.  Nye.  a  ^7-year-old  partner  in  the  San  Fran- 
cisco law  firm  of  Sullivan.  Jones  &  Archer.  Nye  had  been  principally 
involved  in  the  prosecution  and  defense  of  private  antitrust  and  trade 
regulation  matters  for  4  years.  Undoubtedly.  Chairman  Engman  was 
involved  in  the  selection  of  Nye:  Like  Hanford,  Nye  had  attended 
Harvard  Law  School  while  Engman  was  also  a  student  there.  With 
his  appointment,  a  majority  of  the  FTC  were  Harvard  law  graduates. 
Nye's  Senate  hearing  was  a  good  illustration  of  how  things  had 
changed  in  the  Commerce  Committee  since  the  beginning  of  the  Nixon 
administration.  Nye  was  required  to  provide  the  following  informa- 
tion to  the  committee  prior  to  his  hearing:  A  biography,  a  financial 
statement,  a  letter  from  the  FTC's  general  counsel  approving  his  plan 
for  disposition  of  all  assets  with  potential  conflict  of  interest,  a  list 
of  clients  from  Ins  private  practice,  and  the  answers  to  some  '20  sub- 
stantive quesl  ions  posed  by  the  committee.86 

At  his  hearing  in  May  1973,  the  nominee  was  closely  questioned  re- 
garding his  regulatory  philosophy.  The  committee  then  recommended 
his  confirmation,  which  followed  shortly  thereafter.86* 

Nye,  Robinson,  Washburn,  and  Lee  were  confirmed  about  the  same 
time.  They  were  t lie*  last  FCC  and  FTC  appointments  made  by  Rich- 
ard Nixon:  within  weeks  of  their  assumption  of  duties  at  the  agencies, 
President    Nixon   had   left   office   in   disgrace.   Gerald   Ford  became 

"  Advertising  Age,  Dec.  :>>.  1U~'A.  p.  s.  For  prior  speculation  concerning  the  Dennison 
resignation,  see  :  Advertising  Age,  Feb.  12,  197::.  p.  :',  :  Broadcasting.  May  4,  1«>7H.  p.  24. 
Within  weeks  of  Ins  resignation,  Dennison  became  a  partner  in  the  Washington,  D.C. 
law  firm  <>f  Peabody,  Rivlln.  Lambert  &  Dennison  ;  about  one  year  later,  he  became  as- 
sociated with  the  Wheeling  Pittsburgh  Steel  Corp. 

e  Semite  hearing,  p.  1  07. 

rC  Commissioner  Paul  Rand  Dixon  (who  had  served  as  agency  chairman  throughout 
the  1960*8)  was  interested  in  reappointment  to  a  third  term  when  his  term  expired  In 
Sept.  1974.  Since  there  were  only  two  declared  Republicans  on  the  PTC  at  that  time,  the 
administration  could  have  selected  a  third  Republican  and  there  was  speculation  that 
Dixon  would  ho  retired  as  a  result.  However,  the  Nixon  presidency  ended  without  an  an- 
nounced decision  on  Dixon.  Within  6  weeks  after  assuming  the  Presidenev.  Gerald  Ford 
renominated  Dixon  and  he  was  continued  without  incident.  See.  Advertising  Age,  Dec.  10. 
1  *.)<:;.  ]>.  ..>:  Broadcasting,  May  20,  1974   p.  5. 
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President.  In  the  preceding  lv  months,  the  relationship 
White  House  and  the  Senate  had  changed  significantly  01 
of  regulatory  appointments.  The  Senate  lea 
patterns  to  continue,  and  Senator  Magnuson  surel}  had  I 
when  he  wrote  President   Ford  on  September  24,  L974: 

As  you  begin  to  address  yourself  to  the  filling  i 
regulatory  commissions  I  wanted  to  call  to  your  attention  tb< 
i  ive  effort   which  has  evolved  o\  er  th< 

ee  and  the  White  House  personnel  office  in  th< 
women  to  serve  Ln  such  kej  FT< 

( 'ommission. 

The  While  House  [)ersonne]  office  has  worked  with  u^-.  mindful 
sibility  to  consider  the  qualil  of  such  appoli 

who  bring  to  these  roles  a  record  of  publii 
pendence  of  mind  from  IndustrieH  to  !><•  reg 
to  pursuit    of   the   public   Interest    rather   thai 
integrity  and  the  highest  level  of  demonstrated  competen 

*****  • 

I  pledge  my  support  in  continuing  t;  relationship  ■ 

in  the  common  effort  to  select  men  and  womeu  whom  both  your  Admii 
and  tln>  Count  ry  can  take  pr 

Three  days  later.  President  Ford  acknowledg  S      itor'slet 

I  want  to  thank  you  for  your  September  24  letter  ple<  on  of 

the  cooperative  relationship  between  the  White  House  and  your  Conunitti 
considering  nominations  for  the  regulat 

We  share.   I   know.  t!,.  Ion  that  the  regulatory  bodies  should  •■;  • 

under  a  stringent  implementation  of  their  statutorj  niand         [t  ••■  i  thai  the 

members  should  be  committed  to  that  obje  tive    I  sincerely  welcome  tin-  knowl- 
edge that  the  Committee  on  Commerce  will  examine  nominations  in  this  li{ 

Whether  the  new  n  red  in  the  difficult  days  of  W 

gate  would  l>i'  maintained  and  cultivated  m  more  normal  times 
question  only  tin1  future  can  i  In  the  past,  one  recalls,  there  hail 

been  other  -<-a n« lals  which  resulted  in  greater  participation  by  the 
Senate  in  tin'  selection  process.  The  infamous  1- (  I  -  indals  in  the 
Eisenhower  administration  are  such  ar  example.  There  are,  how< 
significant  differences  between  then  and  l'.'Tl:  in  the  last  year  of  the 
Nixon  administration,  congressional  leadership  did  not  press  for  more 
congressional  patronage,  but  ;  gher  quality  of  nomini  tally 

important,  in  the  L9i  o  well-organized  consumer  move- 

ment to  prod  the  conscience  of  both  the  Senate  and  the  White  II 
In  1973  71.  new  pattern-  of  public  participation  in  the  selection  pi 

nerged.  [n  short,  a  tivitj  toward  the  quality  of 

the  men  and  women  we  select  to  be  regulators  was  one  of  the  bless 
e  Watergafc 

-•  Magnuson  to 
merce. 
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involvement  of  the  Chief  Executive  at  this  stage,  and  considerable 
reliance  is  placed  on  staff  recommendations  for  appointments  to  the 
regulatory  commissions.  At  present,  the  effectiveness  of  the  proce 
producing  quality  appointments  depends  on  the  integrity  and  insight 
o!'  the  people  who  arc  managing  patronage  within  the  White  House. 
Their  commitment  to  a  higher  caliber  of  appointment  and  their  dili- 
gence in  that  search  can  and  docs  make  the  critical  difference. 

Every  administration  since  Truman  had  made  some  effort  to  devise 
h  system  for  identifying  future  vacancies  and  for  recruitment  and 
screening  of  potential  nominees;  perhaps  the  most  systematic  effort 
along  these  lines  was  the  Kennedy  Talent  Bank,  a  model  which  was 
later  adopted  and  refined — with  the  additional  innovation  of  com- 
puters -by  the  Johnson  administration.  Although  agency  appoint- 
ments are  usually  not  high-priority  matters  in  most  administrations, 
they  are  nevertheless  important:  the  so-called  independent  agencies 
are  an  integral  part  of  the  Federal  Government,  and  therefore,  an 
..  al  part  <>\'  the  administration's  broad  objectives,  hi  addition, 
such  appointments  are  part  and  parcel  of  the  patronage  system,  al- 
ieir  significance  in  that  regard  can  be  overemphasized.  For 
both  reasons,  the  White  House  has  a  strong  interest  in  keeping  a 
step  or  rwo  ahead  of  other  powerful  forces,  such  as  the  regulated 
industries,  which  have  a  definite  stake  in  the  outcome  of  appointment. 
decisi 

For  an  incoming  administration,  the  first  formidable  task  (which 
can  consume  months)  is  to  ascertain  what  positions  are  available,  when 
and  where — and  then  to  keep  abreast  of  the  vacancies  as  they  occur. 
Whenever  possible,  vacancies  are  projected  months  in  advance  and  the 
search  for  a  replacement  may  begin  that  early.  Talent  lists  are  com- 
piled, and  sometimes  names  have  been  categorized  according  to  per- 
sona] or  professional  characteristics.  Over  time,  there  might  even  be 
entire  dossiers  on  certain  individual  names,  which  have  been  built 
from  extensive  use  of  telephone  contacts  and  current  periodicals. 
Finally,  regular  contacts  outside  the  White  House  are  maintained  for 
occasional  recommendations  and  advice. 

The  purpose  of  these  efforts  is  not  only  to  project  vacancies  and  pool 
talent,  but  also  to  attempt  to  locate  candidates  who  satisfy  the  needs 
of  the  agencies  as  well  as  administration  objectives.  Moreover,  an 
underlying  assumption  of  the  talent  bank  approach  is  to  minimize 
or  at  least  manage  partisan,  political  considerations  so  they  do  not 
wholly  dominate  an  important  appointment  decision.  In  essence,  it 
is  an  effort  to  dispense  patronage  in  accordance  with  sound  hiring 
principles. 

Yet  all  of  these  efforts,  including  the  widely  acclaimed  Kennedy 
••Talent  I  Kink."  have  had  their  lapses,  and  some  have  barely  worked 
at  all.  In  order  to  be  successful,  the  notion  of  a  talent  search  must 
have  the  support  and  interest  of  t  he  President  and  his  closest  advisers; 
only  then  is  it  possible  to  resist  the  powerful,  persistent  campaigns 
which  are  so  often  the  source  of  the  poor  appointment.  Unfortunately, 
that  has  not  occurred  with  sufficient  regularity;  the  commitment  at 
the  highest  levels  to  obtaining  the  best  talent  available  has  too  often 
been  lacking.  Most  regulators  are  not  picked  as  a  result  of  a  systematic 
search  for  talent. 


To  the  contrary,  a  majority  of  nominees  are  initially 
t\w  attention  of  the  White  1 1  through 

the  efforts  of  their  political  sponsors;  in  other 
are  waged  for  these  positions.  Conducted  outside  public 
ever  possible,  it    is  a  campaign  of  influence  and  pei 
involves  intensive  effort   and  a  major  commitment   i 
sources.  Most  campaigns  must  be  sustain 
and  a  sizable  numb 
four  campaigns  o\  er  a  p 
pointment.  <  others,  nurt  uring  loi  • 
sional  careers  with  a  commission  appointment  in  n 
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course,  the  not  ion  i  In 
mounted  and  pi 
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Campaigns  do  not  materialize  out  of  thin  air.  They  are  carefully 
organized  and  diligently  pursued.  The  candidate  maybe  the  moving 
force,  or  the  opening  efforts  may  be  made  by  influential  friends — in 
which  case,  the  candidate  aoon  becomes  actively  involved.  The  cam- 
paigns that  result  from  these  efforts  take  no  consistent  form,  even 
though  they  usually  involve  letters  of  recommendation,  telephone 
calls,  structuring  oi  arguments  on  the  candidate's  behalf  as  well  as 
observation  and  identification  of  the  competition. 

ae  may  center  on  a  single  political  figure;  others  may  fan  out 
and  includes  whole  battery  of  political  allies.  All  campaigns  have  a 
single,  absolutely  necessary  objective:  access  to  the  inner  circles  of 
the  White  House.  Candidates  who  have  a  man  on  the  "inside"  are 
usually  in  the  best  position.  Karl  Kintner  is  convinced  that  White 
House  aide  Henry  McPhee  was  critical  to  his  successful  effort  in  L959, 
and  White  House  appointments  secretary,  Kenneth  O'Donnell, 
sona  red   John    Reilly's   nomination   to  the    FTC    from 

Presidents  Kennedy  and  Johnson.  Edward  Tait  was  in  an  even  better 
position  in  L956:  only  a  few  months  before  his  FTC  selection,  he 
worked  in  the  patronage  office  directly  under  Sherman  Adams.  Tait 
got  the  job  for  the  asking,  and  no  one  else  was  even  considered. 

Most  candidates  are  not  so  fortunate,  and  must  rely  on  an  intricate 
web  of  contacts  in  order  to  pierce  the  decisionmaking  pr<  Active 

participation  in  political  party  work  certainly  is  a  clear  advantage; 
almost  one-half  of  the  VCC  and  FTC  Commissioners  were  prom- 
inently identified  with  the  President's  party  prior  to  the  appointment, 
and  a  good  share  of  those  had  been  active  in  the  Presidential  cam- 
paign which  elected  the  President  who  appointed  them.  Friends  who 
have  even  more  influential  friends  can  inject  the  aspirant's  name  into 
consideration. 

However,  there  is  the  very  rare  case  when  the  candidate's  supporters 
wage  the  campaign  not  for  friendship  or  out  of  a  sense  of  good  citizen- 
shin  or  even  for  personal  fulfillment,  but  for  a  tangible  reward.  For 
example,  there  are  lingering  and  unrefuted  suspicions  that  many  oi' 
Richard  Mack's  supporters  for  the  FCC  in  1955  had  in  mind  a  par- 
ticular vote  on  a  pending  licensing  matter  which  was  worth  millions 
of  dollars  to  those  involved. 

In  older  to  be  successful  in  securing  White  House  attention,  some 
degree  of  support  is  required  from  those  who  have  an  immediate 
stake  in  the  appointment:  the  regulated  industries  and  theii  ^pokes- 
men,  the  Congress,  the  party  structure,  the  chairman  of  the  particular 
agency  and,  of  course,  the  President's  advisers. 

The  case  of  Richard  Mack  demonstrates  how  difficult  it  is  to  docu- 
•  with  precision  the  role  the  regulated  industries  play  in  the  White 
House  selection  process.  Charged  with  corruption,  Alack  was  sub- 
jected to  the  m<>st  thorough  congressional  investigation  of  any  ap- 
pointment in  the  history  of  the  regulatory  agencies;  that  investiga- 
tion was  only  able  to  uncover  the  tip  of  the  iceberg,  only  able  to  vaguely 
suggest  what  actually  occurred  discretely  and  informally  behind  the 
scenes.  One  thing  is  certain:  over  the  years,  the  private  sector  has 
taken  a  more  systematic  interest  in  regulatory  agency  appointments 
than  any  other  group — whether  it  be  the  public,  the  party,  the  agency, 
the  Congress,  or  the  White  House.  Their  interest,  however  diffused,  is 
consistent  and  unceasing.  Broadcasting  magazine,  for  example,  mon- 
itors the  vacancies  on  the  FCC  probably  with  greater  care  than  the 
White  House. 
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The  first  and   foremost  concern  of  the  regulated  industries  is  the 
regulatory  philosophy  of  a  particular  candidate;  the  private  sector 
will  tolerate  a  great  aea]  from  a  ( Jommissioner  as  long  as  he  \  otes  i  he 
right  way.  For  example,  FCC  Commissioner  Charlotte  Reid  has  been 
roundly  criticized,  inside  and  outside  the  regulated  industries,  for  her 
lack  of  interest  and  ability.4  All  the  same,  an  ABC  network  official 
found  complimentary  words:  "She's  not  spectacular,  and  she's  not 
fluential-  other  than  that   she  has  one  vote;  but    1   think  there 
place  on  the  Commission  for  simple,  sound,  commonsense  judgment." 
The  votes  are  what  count  with  the  regulated  industries,  and  t he\ 
established,  cultivated,  and   maintained  their  own  contacts 
trees  to  the  appointment  process.  Their  efforts  have  been  undeniably 
successful. 

Three  of  President  Eisenhower's  first  lour  appointments  t<> 
FCC  were  State  public  utility  commissioners,  and  those  appointments 
were  made  pursuant  to  a  general  st  rategy  which  can  he  t  raced  din 
to  officers  of  A.T.  .v  T.,  the  giant  monolith  which  the  FCC  trie-  i«» 
regulate.  Moreover,  the  input  of  A.T.  &  T.  was  no;  limited  to  general 
suggest  ions :  officers  of  that  corporat  ion  made  specific  recommendat  ions 
on  various  candidates. 

From  April  1953  until  March  I960,  the  chairmen  of  the  FCC  were 
men  who  were  fully  acceptable  to  A.T.  &  T.  The  maritime  industry. 
which  viewed  these  appointments  with  concern  since  none  of  tin     •  i 
inees  were  familiar  with  radio,  launched  a  major  campaign  ;,i 
to  have  Commissioner  Edward  Webster  reappointed  to  th       '        since 
he  had  a  thorough  understanding  of  the  problems  of  that  industry. 
Webster  was  not  reappointed,  but  the  administration  recognized  the 
strength  of  that  effort  by  selecting  T.  A.  M.  Craven,  whose  entire  pro- 
fessional career  had  been  devoted  to  the  technical  side  of  radio.  I 
again,  a  vigorous  regulated  industry  campaign  had  an  effect.  President 
Nixon  did  what   hi-  predecessors  had  refused  to  do:  in  L969,  he 
pointed  the  first  FCC  Commissioner,  Robert  Wells,  who.  without  prior 
Government  experience,  came  directly  to  the  agency  from  the  broad- 
cast ing  industry. 

After  that  appointee  left  the  Commission,  Nixon  named  a  second 
broadcaster  '1  years  later.  There  can  he  little  doubt  that  segmen  - 
the  industry  were  consulted  beforehand.  The  broadcasting  industry 
was  put  at  ease  with  the  appointment  of  one  of  their  own:  here  was 
someone  with  intuitive  sympathy  and  understanding  of  t  heir  part  icu- 
lar  problems  and  needs. 

Appointing  an  industry  man  and  appointing  a.  man  who  will  be 
friendly  to  indust ry  are  two  different  things,  and  private  int. 
sometimes  be  better  served  when  the  latter  occurs.  As  one  Commis- 
sioner put  it.  "'Idie  larger  outfits  fare  better  when  they  have  a  compe- 
tent, albeit  effective  administrator  rather  than  a  sympathetic  poli- 
tician, and  they  know  it."  Eisenhower  refused  to  name  a  broadcast*  r, 
and  the  indust  ry  was  uncomfortable  with  his  select  ions  from  the  Si  ate 
public  utility  commissions.  However,  all  of  those  appointee-  made 
it  very  clear  that  they  believed  that  less  regulation  was  better 
regulation. 

It  is  adso  t  rue  that  private  meetings  between  a  prospective  nominee 
and  representatives  of  the  regulated  industries  do  occur  regularly 
prior  to  a   final  decision  on  tin-  nomination:  that,  of  course,  gives 

*  See  Wail  str.'.'t  Journal,  Oct.  2.",.  iot4.  p.  i. 
■  [bid.,  i'.  23. 
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those  interests  an  opportunity  to  examine  the  individual  and  de- 
termine whether  to  oppose  the  appointment  before  it  is  made.  The 
predecision  phase  of  tin4  appointive  process  is  the  best  time  to  scuttle 
a  nomination;  the  firmer  it  becomes,  the  more  difficult  it  is  to  defeat, 
which  is  the  reason  that  citizen  groups  have  pressed  for  involvement 
at  that  juncture.  But  consumer  groups  have  not  been  afforded  the 
opportunities  which  the  regulated  industries  have  received,  and  in- 
stead have  been  consistently  excluded  from  the  predecision  pha 

!  ere  have  also  been  lean  times  for  the  industries  regulated  by  the 
FCC.  The  Kennedy  administration  was  such  a  time:  in  stark 
trast  to  Eisenhower's  appointees,  all  but  one  of  Kennedy's  four  FCC 
oners  favored  a  comparatively  tough  approach  to  regula- 
tion. Although  it  never  readied  the  point  of  vendetta,  there  does 
nor  appear  to  have  been  the  degree  of  influence  from  the  regulated 
industries  in  the  Kennedy  administration  that  occurred  under 
bower. 
FCC  has  several  clearly  identifiable  constituencies  and,  there- 
fore, several  vigorous  lobbies  which  take  a  regular  interest  in  the 
mis  named  to  that  agency.  The  FTC1,  on  the  other  hand,  ha-  no 
such  set  of  industries;  its  jurisdiction  covers  almost  the  entire  econ- 
omy— although  it  is,  in  large  part,  shared  with  the  Antitrust  Division 
of  the  Department  of  Justice.  The  result  has  been  that  Presidents 
have  been  more  free  to  satisfy  partisan  political  considerations  in 
FTC  than  in  FCC  appointments,  particularly  in  the  period  preceding 
the  growth  of  consumerism.  Up  until  1962,  the  FCC1  always  had  an 
engineer  or  a  person  skilled  in  the  technical  aspects  of  radio:  there 
i  tradition  of  a  reserved  seat  at  the  FTC,  where  one  might  expect 
to  see  at  least  the  occasional  selection  of  an  economist.  For  the  most 
part,  FTC  Commissioners  have  been  politicians  or  lawyer-<reneralists, 
which  means  they've  had  no  experience  with  trade  regulation  law 
prior  to  appointment.  All  the  same,  there  are  times  when  industry  does 
take  an  interest  in  the  membership  of  that  Commission.  Probably, 
t  he  best  example  is  the  massive  campaign  which  was  waged  on  Edward 
Howrey's  behalf  in  1953  for  the  FTC  chairmanship:  his  clients  and 
their  extensive  contacts  pulled  out  every  stop  to  see  that  he  was  ap- 
pointed. Ilowrey  had  been  practicing  before  that  agency  for  most  of 
his  career  and  lie  was  to  the  FTC  what  a  communications  lawyer 
would  be  to  the  FCC. 

Businessmen  do  get  involved  in  these  decisions:  in  an  attempt 
to  gain  access  to  Senator  Magnuson,  one  AYashino-ton  lawyer  was 
careful  to  point  out  to  a  Seattle  canning  company  executive 
Commissioner  Elman's  voting  record  on  matters  pertaining  to  that 
industry.  The  practicing  bar — which,  for  years,  was  the  FTC's  only 
real  constituency — has  also  taken  an  active  interest  at  times.  It  ap- 
pears that  the  appointment  of  Mary  Gardiner  Jones  originated  from 
that  sector,  and  various  antitrust  lawyers  were  contacted  by  the 
White  House  concerning  the  possible  appointment  of  Earl  Kintner 
TC  Chairman  in  1959.  Hut  these  were  all  sporadic,  short-lived 
events  which  fall  far  below  the  systematic  attention  paid  to  the 
FCC  by  such  groups  as  the  National  Association  of  Broadcasters. 

It  appears  that  the  successful  candidate's  name  rarely  originates 
with  the  industries,  although  that  does  occur.  Usually,  partisan 
support  initiates  the  consideration,  and  support  or  opposition  from 
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and  the  White  House  wins  patronage  points  by  selecting  a  person  who 
otherwise  would  not  have  been  seriously  considered  -much  less  ap- 
pointed. But  there  are  also  times  when  the  White  House  tenaciously 
resists  a  vigorous  campaign  waged  by  influential  Congressmen  and 
incurs  the  necessary  political  costs  as  a  result.  In  those  instances,  the 
I  osition  is  viewed  as  more  important  than  the  sponsors. 

Of  the  51  ( Commissioners,  no  less  t  nan  1 1  were  appointed — and  some 
subsequently  reappointed  almost  entirely  due  to  congressional  spon- 
sorship. For  a  much  larger  number  congressional  support  was  hut  one 
element  in  the  decision.  Even  on  the  matter  of  the  chairmanship,  the 
White  House  has  paid  deference  to  Congressmen:  only  7  of  the  1! 
Chairmen  of  these  two  agencies  could  he  said  to  he  pure  White  House 
sele  :  there  was  strong  congressional   influence  on  the  decision 

in  the  remaining  half.  In  sum,  second  only  to  the  inner  circles  of  an 
administration,  Members  of  both  Houses  of  Congress  play  an  impor- 
tant role  in  t  he  select  ion  process. 

In  recent  years,  the  formal  structure  of  the  party,  the  National 
and  State  committees,  have  played  a  relatively  minor  role  in  initiating 
candidates  for  appointment  to  the  regulatory  Commissions.  Of  the  51 
Commissioners,  there  are  only  '1  clear  examples  of  party  committee 
initiation  of  an  appointment,  There  is  no  instance1  of  the  party  struc- 
ture, single  handedly,  placing  a  person  on  one  of  these  Commissions. 
The  national  committees  can  expect  to  receive  an  opportunity  to  ex- 
press the  opinion  of  the  party  regulars. 

A  trusted  agency  chairman,  however,  can  be  an  instrumental  figure 
in  the  predecision  phase  of  the  appointive  process  This  role  was  an- 
ticipated by  the  Hoover  Commission,  which  recommended  in  1040 
that  the  Chairmen  of  the  FTC  and  the  FCC  he  Presidentially  desig- 
nated. Indeed,  the  task  force  on  the  independent  agencies  cited  the 

mcy  chairman's  informal  role  in  appointing  Commissioners  as  one 
of  the  most  important  reasons  for  the  change  : 

The  incumbent  members  are  likely  to  desire  men  of  ability  and  character  and 
to  be  able  to  judge  the  fitness;  of  potential  nominees.  *  *  *  Even  if  this  does  not 
ensure  the  naming  of  those  best  qualified,  it  may  often  give  the  chairman  the 
chance  to  prevent  the  appointment  of  ill-fitted  members.  Ordinarily,  the  Presi- 
dent would  be  unlikely  to  nominate  a  new  member  over  the  active  protest  of  a 
chairman  designated  by  himself."8 

Not  all  chairmen  exercise  such  informal  influence  over  the  appoint- 
ment of  Commissioners;  as  in  the  case  of  other  politic;)!  figures,  it  de- 
nds  upon  the  relationship  the  chairman  has  with  the  White  Houj 
All  regulatory  agency  chairmen  want  to  exert  as  much  influence  as 
possible  on  these  decisions  because  the  efficiency  of  the  Commission  is 
improved  if  it  is  composed  of  persons  who  can  work  together  and  who 
have  a  mutual  respect  for  each  other.  It  is  also  of  obvious  importance 
to  the  influence  of  the  chairman  in  regulatory  matters  if  it  is  well 
>wn  thai  his  judgment  on  appointments  is  respected  in  the  inner 
circles  of  the  White  House.  If  the  chairman  is  working  effectively  in 
furtherance  of  administration  goals,  the  White  House  is  likely  to  in- 
clude him  in  the  identification  and  selection  process.  Such  a  chairman 
was  Edward  Howrey,  of  the  Trade  Commission,  who  played  a  critical 

D  s  Commission  <-f  the  Executive  Branch  of  tlio  Government,  Committer  on  TnoVpomlent 
Reeulatory  Commissions:  A  Report  With  Recommendations,  Jan.  !•">.  1040.  as  printed  in 
Senate  Committee  on  the  Judiciary,  "Separation  of  Powers  and  tho  Indenendent  V.£eneles : 
Cases  and  Selected  Readings,  01st  Cong.,  1st  soss.,  p.  S40.  1969.  [Hereafter:  Hoover  Com- 
mission  Task  Force,  ] 
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role  in   FTC  appointments  between    1953  and    L955.  As  with  other 
trusted  chairmen,  Howrey's  influence  was  manifest  in  several  ways. 

First .  I  [owrey  was  able  to  mil  iate  a  candidacy  and  thereby,  for  all 
practical  purposes,  appoint  Commissioners.  Howrey  was  also  able  to 
block  an  appointment.  an«l  he  did  so  on  several  occasions.  A-  a  matter 
of  courtesy.  Chairman  Howrey  was  also  consulted  regarding  the  ap- 
pointment of  Commissioners  whose  names  he  did  not  initially  sug- 
gest. A  strong  Chairman,  like  Howrey,  can  have  a  life-or-death  role 
over  the  reappointment  of  one  of  his  colleagues.  Finally,  Howrey  had 
a  voice  in  the  -election  of  hi-  successor  a-  Chairman.  Through  his 
influence  on  appointments,  Howrey  was  able  to  secure  a  pliant  ma- 
jority which  turned  the  FTC  almost  into  a  single-administrator 
agency  for  more  than  2  years.  When  he  left  in  1955  to  practice  once 
again  before  it.  he  was  basically  confronting  an  FTC  which  lie  had 
created. 

Not  all  Chairmen  play  smh  a  significant  role  in  the  selection  process. 
All  the  same,  the  influence  of  the  trusted  agency  head  is  very  visible: 
fully  L2  of  the  51  Commissioners  were  selected  in  large  part  due  to 
support  of  the  Commission  Chairmen,  and  very  few  of  those  would 
have  been  nominated  without  such  an  endorsement. 

The  final  and  largest  source  of  identification  of  Commission  nom- 
inees is  the  White  !  [ouse  itsel  f.  There  are  occasions  when  the  President 
appoints  after  only  the  most  cursory  consultation  outside  the  inner 
circles  of  the  administration;  on  occasion,  these  appointments  are  a 
surprise  even  to  leading  Congressmen  of  the  1 'resident".-  party.  Per- 
haps as  many  a-  20  of  the  51  appointment-  were  made  without  exten- 
sive consultation  outside  administration  inner  circles.  Campaigns  oc- 
cur here  as  they  do  elsewhere,  ye;  they  are  of  a  different  variety;  it 
i-  also  in  this  category  alone  where  the  exceptional  situation  of  no 
campaign  at  all  occurs.  For  the  most  part,  these  are  individuals  with 
strong  ties  sometimes  directly  to  the  President,  or  more  often,  to  his 
closest  advisers. 

More  often  than  not.  the  selection  of  a  Chairman  for  an  agency 
originates  in  the  inner  circles  of  the  White  House.  More  attention  is 
paid  to  this  select  ion  than  to  the  appointment  of  most  Commissioners, 
and — as  a  direct  result — the  caliber  of  appointments  to  the  agency 
chairmanship  are  generally  higher  than  those  to  Commission  -eat-. 
is  true  for  several  reasons.  First,  in  selecting  a  Chairman,  a  very 
high  degree  of  considerat  ion  is  given  to  such  factor-  as  administ  ration 
objectives,  the  need-  of  the  agency,  and  the  particular  qualification 
and  philosophy  of  the  prospective  nominee.  The  Chairman  is  the 
focal  point  of  the  Commission,  and  a  strong  Chairman  can  set  the 
pattern  for  the  agency  for  years  after  his  departure.  As  such,  every 
administration  ha-  attempted  to  -elect  chairmen  who  have  a  close 
identification  with  the  broad  goals  of  the  President,  and  input  from 
Congress  and  other  sources  external  to  White  House  inner  circles  is 
comparatively  minimal.  Second,  the  chairmanship,  with  its  far  greater 
visibility  and  obvious  importance,  attracts  a  higher  degree  of  talent 
and  ability  than  a  mere  Commission  -eat:  for  example,  it  i- doubtful 
that  most  Commission  Chairmen  would  have  accepted  an  appointment 
i  ist  to  the  Commission,  The  position  of  Chairman  is  doubly  attractive 
at   tin'  beginning  of  any  administration — there  is  an  excitement   and 
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challenge  connected  with  the  opening  of  an  administration  which 
draws  a  higher  quality  of  appointmenl  to  thai  position  than  at  any 
<>:  her  time. 

Rarely  do  Presidents  personally  know  the  persons  they  name  to 
the  regulatory  agencies,  but  it  docs  happen  and  these  are  probably  the 
"purest"  Presidential  selections.  In  1945,  Harry  Truman  named  a 
.  persona]  friend,  Lowell  Mason,  to  the  FTC  at  Mason's  request  ; 
the  two  men  had  enjoyed  each  other's  company  at  baseball  games. 
President  Eisenhower  appointed  or  reappointed  L9  men  to  the  FCC 
and  the  FTC,  and  he  only  know  one  01  them  on  a  personal  1 
That  person,  Edward  'Fair,  had  been  a  member  of  his  patronage  staff. 
For  the  most  part,  Presidents  Kennedy.  Johnson,  and  Nixon  did  not 
name  persons  to  the  FCC  and  FTC  whom  they  knew  well;  although 
certainly  Paul  Rand  Dixon,  Newton  Minow,  Robert  Bartley,  Caspar 
Weinberger  and  others  were  familiar  to  the  Presidents  who  appointed 
or  reappointed  them.  However,  the  names  of  most  of  the  inner-circle 
appointments  come  from  advisers  whose  judgments  are  trusted  by  the 
President. 

A  classical  example  of  such  an  adviser  was  Attorney  General  Rob- 
ert Kennedy;  in  varying  degrees,  he  influenced  six  of  the  nine  FTC 
and  FCC  appointment  decisions  made  between  1961  and  1963.  Robert 
Kennedy  or  his  Justice  Department  staff  was  instrumental  in  plac- 
ing Minow,  Henry,  and  Loevinger  on  the  FCC,  and  Elman.  Higgin- 
botham,  and  Peilly  on  the  FTC;  indeed,  three  of  the  six  came  directly 
from  the  Department  of  Justice,  and  congressional  support  was  not  a 
significant  element  in  the  decision  to  appoint.  James  J.  Wadsworth  was 
nominated  to  the  FCC  by  Lyndon  Johnson  within  a  matter  of  hours 
after  a  conversation  between  the  President,  and  his  Ambassador  to 
Vietnam,  Henry  Cabot  Lodge.  Wadsworth  had  been  Lodge's  deputy 
at  the  United  Nations  during  the  Eisenhower  Administration.  Wads- 
worth, who  had  never  considered  an  FCC  appointment,  was  selected 
without  a  campaign  of  any  sort.  In  the  Xixon  administration,  it  was 
probably  the  recommendation  of  OEO  Director  Rumsfeld  and  At- 
torney Genera]  Mitchell  which  led  to  the  selection  of  Thomas  Houser 
for  the  FCC:  again,  congressional  input  was  conspicuously  absent. 
One  of  the  marks  of  this  category  of  selection  is  the  fact  that  there 
is  almost  always  no  advance  press  publicity,  a  sure  sign  that  these 
appointments  have  been  initiated  in  circles  closest  to  the  President. 

Once  a  person  is  identified — whether  from  White  House,  congres- 
sional or  industry  sources — the  next  step  in  the  predecision  phase  is 
investigation  of  the  individual's  background.  In  some  instances,  much 
of  this  has  already  occurred  informally  through  White  House  con- 
tacts with  the  candidate's  supporters  and  acquaintances,  but  more 
formalized  action  is  required  before  reaching-  the  final  decision  to 
nominate. 

What  the  White  House  does  in  the  way  of  investigation  is  guided 
by  requirements  of  law  and  tradition.  Broadly  put,  the  objective  is 
to  determine  whether  the  prospective  nominee  is  suitable,  which  in- 
volves consideration  of  background,  loyalty  and  politics.  The  staff 
must  be  satisfied  that  the  nominee  will  reflect  well  upon  the  Presi- 
dent before  they  make  their  final  recommendation.  In  many  instances, 
what  that  means  is  that  the  controversial  candidate  will  be  eliminated 
at  this  stage. 


The  legal  requirements  to  be  a  commissioner  are  neither  extens 
nor  particularly  onerous  except  in  the  unusual  case.  First,  the  nominee 

must  be  a  citizen,  which  includes  naturalized  as  well  as  native-born 
citizens.  Second,  the  nominee  must  have  no  other  employment  while 
serving  as  a  commissioner;  t  bat  has  ne\  er  caused  any  problem.  Third, 
the  Communications  Act  of  L934  and  other  congressional  enactments 
have  requirements  designed  to  prevent  conflicts  of  interest.  For  exam- 
ple, a  prospect  ive  F(  J( !  commissioner  must  be  prepared  to  divest  him- 
sel  f  of  all  communications-related  securit  tes. 

The  final  legal  requirement  is  that  no  more  than  a  bare  majority 
of  the  commisioners  shall  be  members  of  the  same  political  party. 
It  is  important  to  note  that  neither  the  FTC  nor  the  FCC  act 
pressly  requires  that  the  remaining  members  come  from  the  other 
major  party.  In  1955,  Senator  Lehman  argued  that  the  purpose  of 
the  provision  was  to  insure  "not  minority  representation  in  theory, 
but  minority  representation  in  fact*'  and  that  this  purpose  was  not 
satisfied  when  the  nominee  was  a  "registered  member  of  the  minority 
party,  or  even  if  he  simply  asserts,  beyond  power  of  contradiction, 
that  he  is  a  member  of  the  minority  party."  Senator  Lehman  and 
others  believed  that  the  requirement  is  satisfied  only  when  the  nomi- 
nee is  "dedicated  to  the  social  and  economic  viewpoint  of  the  minority 
party."  :  Neither  the1  Senator  from  New  York  nor  anyone  else  ha-  been 
able  to  suggest  just  how  that  could  be  determined.  Unless  political 
realities  force  them  to  do  otherwise,  each  major  party  lills  those  seats 
with  persons  who  are  in  sympathy  with  administration  objectives; 
these  then  are  the  "friendly  Indian"  appointments. 

The  Democrats  selected  independents — John  Carson  and  Philip 
Elman — for  the  FT( ' ;  in  t  lie  Eisenhower  years,  t  lie  Republicans  na 
a  very  conservat  ive  I  )emocratic  ( Jongressman,  Robert  Secrest .  who  had 
an  uncanny  ability  to  win  in  a  heavily  Republican  district  and  pro- 
moted one  stall'  member,  William  Kern,  whose  principal  Democi 
credentials  were  that  hi-  father  had  been  William  Jennings  Bryan's 
running  mate  in  10ns.  Lyndon  Johnson  tilled  a  "Republican"  FTC 
sent  with  a  woman,  Mary  Gardiner  Jones  of  New  York,  who  had 
contributed  to  the  Stevenson  campaigns  and  had  registered  as  a 
Republican  largely  because  of  John  Lindsay.  President  Nixon  con- 
tinued the  pattern  at  the  FTC  with  the  nomination  of  Mayo  Thomp- 
son, a  "Connally  Democrat"  from  Texas  and  an  "independent"  whose 
support  came  directly  from  the  White  House  sta  ff. 

The  situation  ha-  been  about  the  same  :it  the  V(*C  except  that  there 
are  three  instead  of  two  minority  seats.  President  Truman  found  his 
Republicans  largely  in  the  staff  of  the  Commission,  where  they  had 
been  barred  by  the  Hatch  Act  from  all  partisan  activities. 

Rosel  TTyde  was  one  such  Republican  :  a  fter  having  almost  been  fired 
in  10.°,  1.  he  had  worked  his  way  up  in  what  had  been  a  I  democrat ; 
agency,  finally  reaching  the  position  of  chief  counsel.  Truman,  in 
another  deft  move,  made  the  agency's  chief  engineer  a  Commissioner; 
who  could  complain,  when  faced  with  such  technical  exper 
this  rnan  had  never  been  active  in  Republican  politics?  Finally,  Tru- 
man filled  another  seat  with  an  independent,  Edward  Webster,  who, 
as  a  resident  of  then  vote-less  Washington,  could  honestly  declare  at 

7  Testimony  of  Senator  Lehman,  Kern  Senate  hearing  (1966). 
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his  hearing:  "I  have  no  politics.  1  have  never  voted.  I  have  never 
even  registered."  In  much  the  same  way  that  Truman  Looked  to  the 
'•-•iivcr  service  for  Republicans,  Eisenhower  looked  to  the  South  for 
Democrats.  First,  he  appointed  Richard  Mack  of  Florida,  then  John 
(  ross  of  Alabama;  both  were  Democrats,  although  Mack  probably 
voted  for  Eisenhower  in  1952.  In  one  ironical  move,  Eisenhower 
replaced  a  Truman-appointed  independent  with  T.  A.  M.  Craven 
who  was  a  Democrat  only  because  Roosevelt  had  appointed  him  to 
the  same  Commission  nearly  20  years  earlier;  he  had  engaged  in  no 
act  ivity  before  or  since. 

President  Kennedy  was  assassinated  before  he  had  an  opportunity 
to  fill  a  minority  seat  at  the  FCC.  Lyndon  Johnson  eventually  tilled 
one  of  those  seats  with  James  Wadsworth,  a  distinguished  Republican, 
i  of  a  Senator  and  the  grandson  of  Lincoln's  personal  secretary — 
hut  no  rabid  partisan.  Finally.  President  Nixon  filled  three4  Demo- 
cratic <eats:  one  with  a  black  man.  Hooks  of  Tennessee4,  who  was  sug- 
guested  by  a  Republican  Senator;  another  with  a  broadcaster,  James 
Quello,  who  contributed  to  the  Nixon  campaign  in  r.>7_>:  and  the 
third  seat  with  (lion  Robinson,  a  law  professor  who  was  a  nominal 
Democrat.  It  is  true  that  both  Presidents  Eisenhower  and  Johnson 
reappointed  FCC  Commissioners  from  the  opposite  party — but  in 
each  instance,  they  were  either  career  Commissioners  who  had  lost 
much  of  their  partisan  identification,  or  they  had  built  up  powerful 
congressional  or  industry  support  which  secured  the  renomination  for 
them. 

In  stark  contrast  to  the  selections  from  the  President's  own  party, 
neither  Republicans  nor  Democrats  have  initially  appointed  "bona 
fide.  honest-to-God"  members  of  the  other  party.  The  regulatory 
philosophy  is  what  matters,  and  every  administration  has  tried  its 
best  to  select  persons  who  agree  with  that  philosophy  regardless  of 
party  identification.  Minority  representation  is  obtained  when  the 
party  not  in  the  White  House  has  the  political  clout  to  secure,  such 
Commissioners. 

Usually,  there  is  nothing  to  be  gained  and.  more  important,  much 
to  be  lost  if  active  members  of  the  opposite  party  are  selected  for 
these  positions.  To  appoint  a  partisan  from  the  other  party  almost 
always  has  the  effect  of  damaging  or  at  least  offending  the  local  party 
organization,  and  that  is  one  of  the  principal  reasons  such  appoint- 
ments are  not  made.  Because  of  that  political  reality,  there  is  little 
reason  for  the  retention  of  the  provision  which  requires  representa- 
tion on  these  Commissions  of  persons  who  are  not  members  of  the 
President's  political  party. 

Fun  her.  there  is  good  reason  for  abolishing  it  altogether.  Tn  the 
period  of  this  study,  two  Republican  presidents  appointed  or  reap- 
pointed eight  Democrats  to  the  FTC  and  FCC  »nd  three  Democratic 
Presidents  aonointed  or  reappointed  eight  Republicans  and  two  inde- 
pendents. While  it  is  unquestionably  true  that  some  of  the  abler 
Commissioners  are  among  those  appointments,  the  selection  of  mem- 
bers of  the  President's  own  party  appears  to  have  produced  a  larger 
proportion  of  abler  Commissioners  than  those  appointed  in  order 
to  -fulfi1!  the  minority  representation  requirement. 

Considerations  of  the  lo^al  requirements  to  be  a  regulator  occur 
in  the  early  stages  of  White  House  screening.  Once  the  candidate 
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reaches  an  advanced  stage  of  consideration,  he  is  generally  inter- 
viewed by  one  of  the  Presidents  staff  assistants,  typically  in  a 
acquainted  session.  Sometimes,  these  interviews  can  be  quite  I 
perhaps  even  just  a  few  minutes;  bul  they  can  also  be  length}  and 
involve  very  specific  discussions  of  regulatory  philosophy  as  well  as 
potential  or  real   problems  over  the  nomination.   However. 
Presidential  advisor  put   it,  there  were  "not  thai   many  cases  where 
there  were  problems  thai  we  gol  thai   far".  In  a  significant   number 
of  instances,  there  is  no  interview  at  all.  This  ;-  usually  nol  the  re- 
sult of  a  lack  of  interest,  bu1  instead  indicates  thai  the  White  H 
staff  either  knows  the  person  well  or  is  relying  on  the  judgment  of 
ol  hers. 

The  extent   to  which  the  White  House  clears  candidates  with  in- 
fluential Congressmen  before  a  decision  is  reached  depends  largely 
upon  the  style  of  the  particular adminisl ration,  and  the  degi 
administration's    confidence    thai    the    nominee    will    be    confin 
Lyndon  Johnson,  who  was  extraordi  ireful  and  skill:! 

dealings  with  Congress,  usually  attempted  to  involve  infl  con- 

gressmen although  he  was  clearly  making  the  appointment  decisions; 
but,  in  one  case  near  the  cw^l  of  his  Pre  .  he  required  a 

absolute  guarantees  of  confirmation  support  from  a  number  of  S 
tors  before  he  would  submit   H.  Rex  Lee's  name  for  the  FCC.    ' 
the  departure  of  Sherman  Adams,  the  Eisenhower  White  !T 
formed  the  Democratic  chairman  of  the  Senate  Com: 
of  the  decision  before  public  announcement  as  a  matter  of 
Generally  speaking,  however,  Congressmen  from  neither  th 
ity  nor  the  minority  parties  are  consulted  before  the  decision  is  n 
unless  they  have  a  concrete  interest   in  the  matter. 

Although   no  law   requires  it,   full-field    FBI    investigations 
been  conducted  by  every  administration  since  Truman  on  most  pro- 
spective nominees  as  well  as  on  reappointments  unless  less  I 
year  has  passed  since  the  nominee's  initial  appointment.   F. 
Order  10450,  promulgated  by  President    Eisenhower  in  April 
does  require  that  some  investigation  be  conducted  on  every  agen 
pointment;  but  the  scope  of  that  investigation  is  a  matter  of  d 
to  be  determined,  in  the  ease  of  regulatory  appointments,  by  t  he  White 
House.  A  full -field  invest  igation  is  required  when  the  initial  invest 
tion  suggests  that  the  appoint ment  "may  not  be  clearly  consistent 
the  interests  of  national  security." 

A   full-field  investigation  customarily  takes  about   II  days  I 
plete.  although  it  can  be  don-"  in  a  much  shorter  time  i  f  necessary, 
less-extensive  inquiries,  an  FBI  mime  check  and  a  national  - 
name  check,  can  be  completed  within  a  few  days.  Once  the  W 
House  orders  the  invest  igat  ion,  agent  -  across  the  count  ry  interview  per- 
sons who  have  known  the  prospective  nominee  even  as  far 
grammar  school ;  the  agents  simply  record  what  they  are  told,  and  no 
judgment  or  interpretation  is  made  by  the  FBI  either  on  the  informant 
or  the  in  format  ion.  The  White  House  receives  summaries     rangii 
to  50  pages    of  the  raw  reports.  ( Ordinarily,  there  is  one  person  i  i 
White  House  whose  time  is  primarily  devoted  to  the  initial  review 
of  these  reports  to  determine  whether  or  not   they  are  ad 
whether  further  checks  are  necessary.  In  most  administrate 

person    is   a    lawyer,   hut    in    the    Kennedy    White    House,   the    report- 
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were  reviewed  by  OT)onneU  and  patronage  advisor  Dungan  did  Dot 

routinely  see  them.  Presidents  do  not  personally  review  them  except 
in  mosl  exceptional  circumstances.  Due  to  the  high  coal  of  these  in- 
vestigations, they  usually  are  n<>i  ordered  until  the  \ny  advanced 
Stage  of  any  candidacy.  .Many  times,  a  tentative  decision  to  nominate 
has  already  been  made,  conditioned  on  FB]  clearance. 

Henry  BdcPhee,  who  ordered  and  initially  reviewed  these  reports 
in  the  Eisenhower  White  House  felt  very  strongly  that  it  was  im- 
portant to  inform  t  he  candidate4  t  hat  he  was  but  one  of  several  persons 
who  would  he  the  subject  of  an  FBI  investigation,  even  though  he 
was,  in  fact,  the  only  one.  Then,  if  the  results  proved  to  he  adverse, 
the  candidate  would  not  be  able  to  trace1  the  decision  against  him  to 
t  he  results  of  the  invest  igat  ion  :  he  would  simply  conclude  that  one  of 
the  others  under  consideration  received  the  appointment.  McPhee 
vividly  recalled  one  instance  where  this  was  not  done,  and  an  individ- 
ual was  told  that  he  would  receive  the  appointment  provided  the  FBI 
invesl  igal  ion  was  posit  ive.  When  tin1  opposite  occurred,  the  individual 
was  determined  to  find  out  what  it  was  the  FBI  has  discovered  in  his 
background  which  was  objectionable.  With  his  Senator-sponsor  in  tow, 
the  unsuccessful  candidate  went  to  the  White  House  to  secure  that 
information.  McPhee  remembered  that  it  was  very  embarrassing;  the 
Senator  had  to  be  taken  aside  and  quietly  informed  what  the  problem 
was.  It  was  a  difficult  situation  all  around,  and  McPhee  is  convinced 
it  could  have  been  avoided  if  the  candidate  had  been  given  a  more 
diffused  idea  as  to  the  reasons  why  he  Avas  not  selected.8 

There  are  other  problems  and  serious  questions  about  these  reports, 
and  the  way  in  which  the  investigations  are  conducted.  In  the  first 
place,  most  of  them  are  ordered  without  the  consent  or  even  the  knowl- 
edge of  the  candidate.  One  person  under  consideration  for  an  FTC 
appointment — which  she  did  not  receive — was  fully  aware  of  the  in- 
vestigation back  in  1964,  but  had  no  idea  what  it  concerned  until  she 
was  contacted  in  conjunction  with  this  study  many  years  later.  One 
investigation  of  a  very  prominent  citizen  without  his  consent  resulted 
in  a  stinging  letter  to  the  Eisenhower  White  House  demanding  that 
it  be  stopped  immediately.  Further,  the  agents  do  not  always  indicate 
to  the  interviewee  that  the  investigation  is  in  connection  with  a  possible 
Presidential  appointment,  and  the  potential  embarrassment  that  can 
cause  is  obvious.  Since  it  is  an  intrusion  on  individual  privacy,  no 
investigation  of  this  sort  should  be  launched  without  the  consent  of 
the  subject  of  the  investigation. 

Rarely,  do  one  of  these  reports  turn  out  to  be  adverse.  Even  so.  some 
administrations  have  not  only  reached  a  final  decision  on  the  appoint- 
ment but  announced  it  before  the  FBI  investigation  was  completed. 
The  Sigurd  Anderson,  Charles  King  and  Everette  Maclntyre  nomina- 
tions,  for  example,  all  were  announced  prior  to  FBT  clearance.  Con- 
sidering that  the  FBI  investigation,  even  with  all  its  faults,  is  the 
most  systematic  investigation  conducted  in  connection  with  these  ap- 
pointments, if  would  seem  reasonable  to  defer  nomination  until  the 
results  are  in  hand. 

LBJ's  patronage  adviser.  John  Macy,  thought  the  FBI  summaries 
were  the  "most  disjointed,  irrelevant  collection  of  gossip  that  could 

6  Interview  with  McPhee. 
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be  provided"  and  were  Important  only  for  "symbolic  reasons."  Lndeed, 
it  must  be  a  difficult  task  even  for  a  trained  eye  to  draw  good,  strong 
probative  information  from  these  reports  while  ignoring  the  wild  and 
unsupported  allegat  ions. 

.V  more  serious  defect  is  thai  the  investigations  sometimes  fail  to 
uncover  what  would  appear  to  be  very  obvious  information.  For  in- 
stance, Richard  Mack  was  cleared  by  a  full-field  FBI  investigation, 
which  presumably  did  not  uncover  the  fact  that  he  was  intimately 
involved  with  several  applicants  competing  l'<»r  au  FOC  license  or 
that  he  had  regularly  been  available  for  political  favors  while  a  mem- 
ber of  the  Florida  public  utilities  commission. 

At  the  completion  of  the  identification  and  investigation  stage. 
President's  staff  typically  submits  to  the  President  a  List  of  several, 
qualified  persons,  all  of  whom  have  successfully  cleared  the  various 
legal  and  political  hurdles. 

B.    THE    DECISION   TO    NOMINATE 

-  ond  only  to  cont  rol  over  the  agency's  budget,  the  appoint  ing  au- 
thority is  recognized  to  be  the  most  important  input  a  President  can 
have  on  the  direction  of  the  regulatory  commissions.  Of  course,  any 
administration,  if  given  the  time,  will  eventually  secure  control  of 
these  commissions.  A  closer  examination,  however,  reveals  thai  there 
are  few  systematic  appointment  strategies  within  administral 
This  lack  of  overall  directional  planning  is  st  riking  i  f  understandable. 
Political  priorities,  unforeseen  occurrences  (such  as  scandal),  the 
failure  to  consider  or  accurately  predict  future  performance  and  the 
comparatively  low  degree  of  White  House  interest  in  these  matte- 
can  disrupt  long  range  st  rategies. 

Presidents  do  not  have  the  time  to  become  extensively  involved  in 
selections  to  regulatory  commissions.  For  not  easily  explained  rea- 
.  Lyndon  Johnson  was  the  exception:  again  and  again,  la1  is 
found  at  the  very  center  of  the  appointment  decisions,  sometimes  at 
very  early  stages  of  consideration.  In  stark  contrast  »•  Lyndon  John- 
son's love  of  politics  and  patronage,  every  sign  indicates  that  it  was 
not  one  of  the  more  pleasant  aspects  of  the  presidency  for  Dwight 
Eisenhower.  Years  after  he  left  the  White  House,  President  Eisen- 
hower would  select  from  his  diary  a  statement  which  he  wrote  in  1953 
after  a  particularly  unpleasant  struggle  over  an  appointment:  "My 
experience  in  this  case  has  generated  in  me  the  profound  hope  that  r 
will  l>e  compelled  to  have  little  to  do.  during  the  next  I  year-,  with 
the  distribution  of  Federal  patronage."10  This  personal  distaste 
marked  his  approach  to  patronage  throughout  his  s  years  in  office. 
One  adviser,  who  served  on  the  patronage  stall'  in  the  closing  years 
of  the  Eisenhower  administration,  recalled:  '"I  don't  believe  that 
[President  Eisenhower]  had  a  personal  interest  in  terms  that  lie 
would  suggest  a  candidate  of  his  own.  1  think  he  pretty  much 
relied  upon  us  giving  him  a  slate  of  candidates,  outlining  the  pros 
and  cons,  pluses  and  minuses,  and  selecting  from  that  list."  In- 
terestingly-, that  advisor  also  noted  Eisenhower  had  a  much  greater 
personal  interest  in  those  appointments  which  involved  some  phase 

terylew  with  Macy. 
1   Dwight  David  Eisenhower,  "Mandate  for  Change,  L958  56,"  pp,  136  137. 
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of  national  security.  Eisenhower,  like  other  Presidents  before  and  a  fter, 
had  Ins  own  set  of  priorities  and  the  regulatory  agencies  weiv  not 
high  among  them. 

It  cannot  be  said,  however,  that  any  President  has  taken  this  re- 
sponsibility lightly.  And  there  are  times  when  Presidential  attention 
not  only  counts  hut  is  necessary  in  order  to  overcome  powerful  polii  ical 
pressures  which  might  otherwise  result  in  a  poor  selection.  Of  course, 
every  President  makes  the  final  decision  to  nominate:  it  is  his  sig- 
nature which  sends  the  name  of  the  appointee  to  the  Senate. 

How  tic  decision  to  appoint  occurs  varies  widely.  It  can  occur 
very  casually:  according  to  an  eyewitness.  President  Eisenhower 
spotted  a  Vermonter  among  a  list  of  recommended  names  which  re- 
minded him  of  a  personal  promise  he  had  made  to  Senator  Aiken  to 
nominate  the  next  qualified  person  from  that  State."  President  Ken- 
nedy, after  musing  upon  the  way  in  which  O'Donnell  managed  to  turn 
Robert  Kennedy's  reluctance  into  enthusiasm,  decided  to  nominate 
Join  Reilly  to  the  FTC.  Following  months  of  searching  and  delay. 
President  Johnson  literally  sprang  upon  Henry  Cabot  Lodge's  SUgges- 
tion  of  James  J.  Wadsworth  for  the  FCC;  the  nomination  went  to  the 
Hill  within  hours.  All  Presidents  are  capable  of  such  impulsive,  in- 
tuitive judgments.  Usually,  however,  it  does  not  occur  that  rapidly  or 
easily.  Eisenhower,  for  instance,  would  be  given  preliminary  lists  for 
his  reaction.  Kennedy  met  with  his  patronage  advisors  early  in  the 
evening  after  the  press  of  business  had  died  down:  at  that  time  not 
onlv  were  pending  appointments  discussed  but  future  selections  ;i< 
well.  For  nighttime  reading,  Johnson  was  furnished  with  list s  of 
possible  candidates,  which  included  a  ballot  allowing  the  President 
to  indicate  his  preference. 

All  Presidents,  to  one  degree  or  another,  spend  some  time  discussing 
the  advantages  and  disadvantages  of  a  particular  selection  before 
reaching  a  decision,  and  in  most  cases,  the  staff  presents  the  Chief 
Executive  with  a  list  which  includes  more  than  one  possible  nominee. 
But  there  are  instances — LBJ  was  particularly  inclined  to  this— 
of  list  after  list  beine;  rejected  before  one  was  submitted  with  the 
"richt"  name  on  it. 

Whether  the  President  actually  visits  with  the  nominee  before 
the  final  decision  is  a  matter  of  style  as  well  as  an  indicator  of  Presi- 
dential interest.  Presidents  Eisenhower.  Kennedy,  and  Nixon  rarely 
saw  a  nominee  before  public  announcement,  which  meant  that  they 
not  likelv  to  meet  them  Personally.  On  the  other  hand,  it  was 
a  very  unusual  occasion  when  Presidents  Truman  and  Johnson  failed 
to  do  so.  Johnson,  in  particular,  was  very  careful  about  this:  indeed, 
on  one  FCC  and  one  FTC  appointment,  he  saw  the  prospective 
Commissioner  twice.  John  Macy  recalled  an  instance  where  he  had  to 
escort  two  TOO  Commissioners  into  LB.T's  bedroom  before  the  renom- 
ination  papers  were  signed-12  Lyndon  Johnson,  on  more  than  one  oc- 
casion, also  demonstrated  a  very  keen  knowledge  of  the  wo?-kin<is  of 
an  a.<?ency  to  startled  Commissioners,  who  wondered  whether  that 
should  be  a  oriority  for  anv  President. 

In  one  of  the  rarest  instances  of  direct  Presidential  intervention,  it 
was  Lvndon  Johnson  who  singled  out  each  of  the  FTC  Commissioners 

h  Robert  Grav.  "Eighteen  Acres  Under  Glass,"  pp.  65-66. 
12  Interview  with  Macy. 
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to  indicate  his  displeasure  concerning  the  way  in  which  they  were 
relating  to  one  another.  There  are  other  circumstances  which  also  re- 
sult in  more-than-average  Presidential  attention  to  these  matters. 
Scandal  is  one  of  them,  and  at  the  FCC  no  President  experiej 
more  of  this  than  Dwight  Eisenhower.  In  1958,  Democrat  John  Cross 
received  a  personal  audience  with  Eisenhower  before  being  appointed 
to  the  seat   of   FCC  Commissioner  Mack,  !   resign 

charges  of  corruption.  President  Eisenhower  had  not  seen  Richard 
Mack  before  his  name  went  to  the  Senate.  Nor  had  Eisenhower  seen 
John  Doerfer  when  he  appointed  or  reappointed  him  to  the  Ft  i 
i  he  occasion  of  his  designat  ion  as  F( '( '  ( Ihairman.  Yet .  in 
hower  listened  in  silence  as  ECC  Chairman  Doerfer  attempted  to  ex- 
plain his  indiscretions  with  the  industries  he  was  supposed  to  be 
lating. 

Presidents  generally  do  not  discuss  their  motivations  for  app< 
decisions.  At  a  press  conference  in  L960,  Eisenhower  was  asked 
if  he  was  going  to  reappoint  a  Federal  Power  Commissioner,  and  it' 
so,  why.  Eisenhower,  who  didn't  care  for  the  question,  responded: 
"First — why — this:  because  it  is  my  responsibility  to  appoint  people 
and  to  get  the  best  people  i  can  *  :::  I  think  I  can  gei  a  better  man, 
t .hat's  all."  1;  President  Truman  was  asked  a  similar  question,  but  in 
private,  by  a  member  of  his  staff  who  was  being  promoted  out  <>, 
White  House  to  the  FTC.  Truman's  only  response  was  to  tap  his 
fingers  on  his  desk.  Therefore,  it  is  difficult — if  not  impossil  l< — to 
-tare  the  precise  Presidential  motivation  for  any  nomination.  Yet,  it 
is  possible  to  ident  i  l'y  general  factors  which  every  administ  rat  ion  con- 
siders in  making  regulatory  agency  appointments. 

Powerful  connections  and  political  acceptability  are  the  principal 
factors  in  the  selection  and  reappointment   process.  Almost    wit 
exception,  both  must  be  present  before  a  nomination  is  made— which 
unfortunately   is  not   the  ease   with    factors  of  special   ability   and 
qualification. 

Partisan  political  considerations  dominate  the  selection  of  regula- 
tors to  an  alarming  extent.  Alarming,  in  that  other  factors  su  h  as 
competence,  experience,  and  even,  on  occasion,  regulatory  philosophy — 
are  only  secondary  considerat  ions.  don  appointments  are 

the  result  of  well-stoked  campaigns  conducted  at  the  right  time  with 
the  right  sponsors,  and  many  selections  can  be  explained  in  terms  of 
powerful  political  connections  and  little  else:  Commission  seats 
good  consolation  prizes  for  defeated  Congressmen;  useful  runner-up 
awards   for  persons  who  ricochet    into  the  appointment   as  a    i 
of  a  strong  yet  unsuccessful  campaign  for  another  position;  appro- 
priate resting  berths  for  those  who  have  labored  long  and  hard  in 
I  he  party  vineyards;  and  a  convenient  dumping  ground  for  people  who 
have  performed  unsatisfactorily  in  other,  more  important    Grovern- 
ment   posts.   Even   when  the  law  requires  nonpartisanship,  we  find 
partisanship.  Most  commissions  may  not  have  more  than  a  maj< 
of  their  membership  from  a  single  political  party,  but  every  adminis- 
tration has  abused  and  ignored  that  requirement  in  favor  of  i 
t;<»n  of  a  "Friendly  [ndian"     an  individual  who  has  a  demonstrated 
pat  hv  wit  h  administrat  ion  goals. 

Dwlghl  David  Elsenhower,  "Public  Papers,  l©60  61,"  pp.  368  870. 
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The  selection  process  usually  rejects  the  so-called  controversial 
person  for  commissionerships.  The  controversial  person  is  one  who  has. 
by  bis  or  her  prior  conduct  or  writing,  demonstrated  that  he  or  she 

has  a  point  of  view  or  philosophy  toward  t  he  agency's  work,  or  toward 
the  industry  to  be  regulated.  In  other  words,  the  controversial  candi- 
date is  not  ignorant  of  the  agency  Tor  which  he  is  being  considered. 
Yet  because  of  the  controversial  person's  special  qualifications  for  the 
post,  he  or  .-he  is  often  rejected,  [nstead,  all  too  frequently r a  person  is 
selected  who.  by  virtue  of  his  or  her  ignorance  of  the  regulated  indus- 
try, the  agency,  and  their  problems,  is  acceptable.  Thus  the  acceptable 
candidate  can  be  expected  to  administer  on  a  slate  that  is.  to  he  sure, 
clean — but.  more  important,  on  a  record  that  is  blank.  As  one  Presi- 
dential adviser  pointed  out.  "You  turn  to  people  without  a  record  a-  a 
compromise  or  neutral  type  of  selection,  and  then  they  develop  their 
reputation  through  service."  As  a  matter  of  fact,  most  neutral 
types  remain  neutral  throughout  their  service,  with  the  result  that 
most  commissioners  must  be  classed  as  "moderates"  on  regulatory 
matters. 

However,  when  political  pressures  allow  it  or  when  TThite  House 
priorities  demand  it,  there  is  a  very  serious  attempt  made  by  the 
White  House  to  predict  future  performance  and  thereby  affect  the 
regulatory  direction  of  the  agency.  In  this  regard,  party  label  doesn't 
mean  much,  nor  is  it  helpful  to  use  the  terms  "liberal"  or  "con- 
servative" to  describe  the  political  philosophy  of  the  nominees. 

What  does  count  is  the  ability  to  determine  how  the  candidate 
will  view  his  role  as  a  regulator;  some  of  the  clues  to  this  lie  in  the 
person's  background,  others  can  be  secured  from  contacts  with  indi- 
viduals who  know  the  candidate.  For  instance,  it  is  hardly  surprising 
that  George  McConnaugfhey  turned  out  to  be  sympathetic  to  the  inter- 
ests he  was  regulating :  He  had  been  a  State  commissioner,  with  a  dem- 
onstrated record  along  those  lines,  and  afterward  he  became  an 
advocate  for  those  same  interests.  In  addition,  as  FCC  Commissioner 
Lee  Loevinger  has  pointed  out.  some  people  are  particularly  vulner- 
able to  the  approaches  of  special  interest  groups: 

Every  company  that's  concerned  about  government  control  and  is  biff  enough 
to  manage  it  hires  a  man — or  maybe  four  or  five  men — to  find  out  what  were 
up  to.  And,  by  God,  they  find  out!  They  wine  and  dine  the  agency  people  and 
get  to  be  erreat  friends  with  them.  Like  a  lot  of  people  without  much  money,  some 
bureaucrats  are  impressed  by  being  around  biff  shots  and  by  the  biff  life.  Sooner 
or  later,  all  of  these  agencies  end  up  with  constituents.  And  they  represent  them 
damned  well,  too.14 

Anyone  who  had  truly  investigated  the  background  of  the  affable 
Richie  Mack  would  have  been  able  to  determine  that  he  was  particu- 
larly vulnerable  along  those  lines. 

Yet,  there  is  a  limit  to  accurately  predicting  future  performance, 
and  more  than  one  Presidential  adviser  has  been  sorely  disappointed 
by  his  mistaken  estimates.  After  all,  there  is  a  strong  notion  that 
these  are  independent  commissioners,  and  there  are  instances  where 
they  behave  exactly  in  that  manner.  Reportedly,  President  Nixon 
bemoaned  this  tendency  in  an  off-the-record  session,  when  he  said 
he   can   "appoint   people   like   FTC   Chairman   Miles   Kirkpatrick,, 

14  As  quoted  in  G.  William  Domhoff,  "Who  Rules  America?",  p.  108. 


but  cant  <1<>  anything  about  them  after  they  are  in  their  jobs."  \ 
veteran  of  more  than  7  years  on  the  F(  C  has  said  "If  a  President 
thinks  he  is  appointing  someone  who  will  always  do  his  bidding,  ho 
is  doomed  to  disappointment  :::  *  P  lents  don't  realize  how  mhch 
a  man's  thinking  can  change  once  he  confronts  the  agency  from  the 
inside"  ''  All  the  same,  administrations  have  been  surprisingly  accu- 
rate in  their  forecasts  along  tliis  line;  next  to  powerful  sponsors  and 
political  acceptability,  nothing  is  more  important  than  prediction  of 
future  performance  as  a  factor  in  selection. 

There  is  a  longstanding  notion,  which  has  done  the  agencies 
harm  and   little  good,  that    really  no  particular  qualifications  are 
required  for  appointment  to  these  commissions.  As  earl}  •.  the 

regulatory  agency  task  force  of  the  Hoover  (  ommission  advis 
there 

*  *  *  i<  probably  no  need  for  the  men  to  be  true  experts  in  the  area  of  regu- 
lation. They  should  have  sufficient  familiarity  with  ir  to  understand  the  problems 
and  the  policy  issues  and  to  make  full  ose  of  the  technical  experts  on  the  staff. 
Their  main  contribution  should  be  wise  and  intelligent  judgment  *  *  *  16 

( )r.  as  one  Pn  sident  ial  adviser  put  it : 

If  a  good  person — with  broad  gauge  background  and  g 1  commonsi 

dedication— is  selected,   he  would   generally   measure  up  to   the  qualiti  = 
manded  in  the  job  ::  *  •  Basically,  you  don't  have  to  worry  aboul  precise  quali- 
fications, unless  the  job  demands  it  *  *   * 

Judging  from  more  than  20  year-  of  appointments,  there  have  ' 
many  nominations  to  the  FTC  and  VCC  where  this  type  of  thinking 
has  been  at  the  heart  of  the  selection  decision.  ( )f  course,  it  would  not  !  e 
a  problem  if  regulators  were  men  and  women  of  outstanding  ability — 
such  as  James  Landis,  who  served  ably  on  three  different  independent 
commission-.  I  n fortunately,  that  generally  is  not  the  case. 

It  has  all  too  often  resulted  in  the  nomination  of  so-called  *\ 
eralists" — persons  who.  if  they  are  to  learn  at  all.  must  learn  on  the 
job.  There  have  been  commissioners  with  experience  in  government  or 
with  the  regulated  industries  before  their  selection.  But  only  Is  of  the 
51  commissioners  had  any  direct  exposure  to  Federal  regulation  prior 
to  their  appointment  as  regulators.  Commissioners  with  such  prior 
backgrounds  do  nor  necessarily  make  the  best  appointees,  nor  ; 
without  it  the  worst.  What  causes  the  problems  is  the  threshold  n< 
that  no  particular  qualifications  are  required  in  order  to  becon 
member  of  either  the  F( '( )  or  the  FTC  5. 

A  direct  result  of  this  type  of  thinking  is  the  -elect  ion  of  what  must 
be  termed  the  "supreme  generalist":  the  elective  officeholder  out  of 
a  job.  For  a  few  week's  in  1955,  four  of  the  five  FTC  Commissioners  lit 
this  category.  There  are  three  general  characterist  ics  of  t  his  variety  of 
appointment.  First,  the  decision  to  appoint  a  person  to  something 
comes  before  the  selection  of  the  particular  position.  Several  positions 
usually  are  considered  before  finding  the  "suitable"  spot  for  these  per- 
sons. Second,  the  careers  of  these  commissioners  are  usually  confined 
to  long  public  service  often  in  Congress.  Finally,  the  most  critical 
aspect  of  their  public  service  is  that  it  resulted  in  very  excellent  polit- 
ical connections. 


:"  Konncth  Cox.  as  quott^  in  NpwswppIc,  Aupr.  ?,,  1970,  p.  44. 
16  "Hoover  Commission  Task  Force,"  op.  cit.,  p.  S40. 
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Perhaps,  as  some  have  argued,  the  congressional  experience  is  a 

unique  qualification  for  a  regulatory  position  particularly  on  matters 

involving  the  budget.  But,  in  and  of  itself,  service  in  Congress  and 

mi  a  regulatory  commission  arc  not  necessarily  complementary. 

A-  John  Macy,  LBJ's  adviser  on  appointments,  has  observed: 

The  whole  congressional  experience  is  negatire  preparation  for  the  kind  <-f 

usabilities  thai  arc  placed  upon  a  commissioner.  They  arc  experts,  l'ii!   in 
p  widespread  ami  rather  superficial  associations  with  various  groups.  They 
do  qoI  call  for  the  kind  of  concentration  on  Issues  and  tine  points  thai  b 

!-•  stock  in  trade  of  the  commissioner.  Also,  the  task  of  resolving 
Ing  views   in   the  congressional  context   is  quite  different   from  the  con- 
siderations which  musl  he  broughl  to  hear  in  the  public  interest  in  a  regulatory 
agen< 

Macy.  like  others,  had  difficulty  in  citing  a  single  instance  where  an 

ngressman  had  hern  a  successful  appointee,  liut  the  real  problem 

is  the  motivat  ion  for  the  selection.  Almost  always,  elective  officeholders 

elected   for  one  of  two  reasons.  As  a  consolation  to  someone  who, 
for  one  reason  of  another,  has  lost  his  former  position :  or  to  bait  some- 
oul  <if  elective  office  for  partisan,  political  reasons.  In  both  cases, 
qualification  often  is  not  at  the  heart  of  the  decision.  In  those  cases 
and   in  others,  special  qualifications  are  not   controlling  nor  even  a 
ficant  factor  in  the  decision  to  appoint. 
To  he  sure,  there  are  requirements  which  every  appointee  must  meet. 
First  and  foremost,  no  administration  will  knowingly  select  a  regu- 
lator who  is  antagonistic  to  its  policies.  The  nominee  cannot  be  ob- 
viously incompetent,  hut  neither  need  he  he  speeially  qualified.  The 
very  old.  the  very  young,  and  the  totally  uneducated  usually  will  not 
dected.   Lawyers  are  very  much  favored,  academies  are  suspect, 
economists  are  scorned  and  an  engineer  hasn't  been  appointed  to  the 
F(  V  since  Eisenhower.  Anyone  who  is  not  a  white  male  will  have  to 
wait  until  the  administration  decides  to  make  a  "minority"  or  female 
appointment;  white  males  compete  only  with  white  males  in  the  se- 
lection process.  Personality  of  the  nominee  and  whether  he  will  he 
able  to  work  effectively  in  a  collegial  body  is  sometimes  considered. 
A    window  dressing  effort  is  made  to  insure  that  the  commission  at 
appears  to  he  balanced  geographically. 

>graphy  as  a  factor  can  he  deceptive:  23  of  the  51  FTC  and 
FCC  Commissioners,  in  fact,  spent  most  of  their  careers  and  adult 
lives  in  the  area  of  Washington,  D.C.,  and  were  suhject  to  the  mixed 
blessings  of  that  environment.  Yet.  IS  of  those  Commissioners  officially 
represented  13  States  other  than  Virginia  and  Maryland.  Another  L3 
'  nissioners  had   several   years  of  experience   in  the   District   of 

Columbia  prior  to  their  appointment,  which  leaves  only  a  do/en  or 
so  who  came  to  Washington  for  the  first  time  at  the  call  of  the 
President. 

Timing  is  another  significant  factor  in  selections.  As  a  general  rule, 
an  early  announcement  is  host:  it  cuts  off  competing  efforts  for  the 
-anie  seat,  and  may  also  silence  opposition.  In  a  Presidential  election 
yeav.  it  is  always  best  to  nominate  early  because  the  partisan  tempera- 
are  likely  to  rise  as  the  election  approaches.  Conversely,  delay 
ordinarily  means  trouble,  except  when  it  is  used  (not  always  success- 
fully) to  cool  off  campaigns. 


17  Interview  with  Macy. 
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More  often,  a  long  delay  usually  means  thai  the  forces  for  a  candi- 
date become  more  entrenched  and  more  committed  ;  as  Buch,  the  likeli- 
hood of  resentment  and  bitterness  is  greater  when  the  candidal 

urn  appointed  despite  strenuous  efforts.  For  timely  decisions,  Presi- 
dents Eisenhower,  Kennedy  and  Nixon  had  good  records,  although 
i  here  were  instances  of  delay  on  decisions  in  each  of  t  hose  adminisl  ra- 
tions. I i 1 1 1  by  far  the  worsi  administration  in  this  regard  was  that  of 

Lyndon  Johnson.  Of  his  1_  appoint  nient  decisions  to  the  FCC  and 
FTC.  5  involved  delay-  of  as  much  as  7  months,  and  '.\  of  those  resulted 
in  empty  commission  seat-  for  significant  periods  of  time.  One  Com- 
missioner, Robert  Hartley,  who  appeared  assured  of  renomination, 
dangled  for  8  weeks  before  he  knew  for  certain;  another  sitting  Com- 
missioner, Robert  K.  Lee.  forced  the  issue  by  presenting  his  resigna- 
tion to  the  White  Mouse,  after  which  LBJ  personally  convinced  him 
to  remain  on  for  anot  \w\-  7  years.  A  tact  ic  which  i<  akin  to  t  iming,  and 
which  is  also  a  consideration  in  selection  i-  the  tandem  appointment 
situation  where  the  President  lills  two  seats  on  a  Commission  at  one 
time.  Tandem  selections  allow  the  White  House  to  satisfy  or  at  Least 
mollify  competing  political  forces. 

The  general  factors  which  govern  most  selection  decisions  can  be 
summarized  as  follows:  (1)  Political  sponsorship  or  access  to  the 
nomination  process  is  essential,  and  hick  of  any  special  qualifications- 
usually  is  not  a  barrier  if  the  former  is  present ;  ( -J.  |  the  controversial 
candidate  is,  in  most  instances,  avoided;  (3)  regulatory  philosophy 
and  prediction  of  future  performance  are  important  although  they 
are  sometimes  eclipsed  by  overriding  partisan  priorities;  I  I)  age,  sex, 
race,  health,  personality,  professional  background,  and  geography  are 
considered  hut  rarely  controlling;  and  (5)  tactical  considerations,  such 
a-  liming  and  coupling,  can  play  a  role  in  firming  up  a  selection  deci- 
sion. It  is  important  to  recognize  two  further  aspects  of  the  decision- 
making process:  none  of  the  above  factors  work  exclusively,  save 
when  administration  priorities  or  political  pressures  force  a  selection: 
ordinarily,  it  is  a  combination  of  factors  which  secure  appointment. 
Finally,  chance  and  coincidence  play  an  important  if  not  easily  iden- 
tifiable role.  Being  in  the  right  place  at  the  right  time  ami  under 
the  right  circumstances  has  meant  appointment  or  nonappointment 
depending  on  the  situation. 

The  general  factors  operate  in  all  selections  to  the  regulatory  agen- 
cies. But,  for  various  reason-,  they  operate  somewhat  differently  in 
the  categoric-  that  follow:  moreover,  there  are  certain  special  consid- 
erations which  are  also  at  play.  A-  such,  they  deserve  separate 
analysis. 

The  Labi  ml  Promotion 
The  principal  motivation  for  these  appointments  is  a  White  House 

desire  to  diplomatically  move  a  person  out  of  one  position  and  into 
another.  The  fact  that  the  person  is  not  fired  outright  from  the  prior 
position   is  a   recognition  that  either  he  is  talented  but    misplaced,  or 

that  lie  has  powerful  friends  in  influential  places  who  intervene  to 
save  him  the  embarrassment,  or  a  combination  of  both.  It  is  also, 
unfortunately,  a  recognition  that  a  single  seat  on  a  regulatory  com- 
mission  reallv  doesn't  matter  that  much. 


62    ll'.J  —  70 27 
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The  ''lateral  promotion"  sometimes  involves  persona  who  did  not 
want  the  j<>l>  because  they  preferred  their  old  position.  This  is  true 
with  PTC  Commissioner  Spingarn,  who  would  have  preferred  to 
remain  on  the  White  House  staff,  and  with  FOC  Commissioner  Lee 
Loevinger.  who  would  have  been  happy  t<>  remain  as  head  of  the 
Antitrust  Division  of  the  Department  of  Justice. 

For  both  Spingarn  and  Loevinger,  it  was  the  regulatory  agency 
appointment  or  nothing;  they  could  take  their  choice.  When  it  '-ana' 
to  that,  and  only  after  great  resistance,  each  accepted  the  commission 
Beat  Neither  wanted  it  in  the  first  place,  which  makes  them  somewhat 
unique  in  these  51  appointments.  The  Spingarn  appointment  did  not 
disrupt  any  pattern  at  the  FTC  because  Truman  did  not  have  any 
particular  direction  for  that  agency  anyway:  hut.  the  Loevinger  selec- 
tion signaled  the  end  of  Kennedy's  activist  FCC  at  least  as  much  as 
the  departure  of  Minow,  whom  Loevinger  replaced.  There  was  little 
consideration  of  Loevinger's  possible  future  performance,  because  his 
removal  from  the  Justice  Department  was  a  priority  of  the  Attorney 
General. 

A  fter  '2  tumultuous  years  at  the  Maritime  Administration.  Nicholas 
Johnson  would  have  been  content  to  return  to  the  practice  of  law 
or  teaching;  powerful  maritime  interests  clearly  wanted  him  out  of 
that  agency  and  had  little  concern  where  he  went  afterward.  But, 
Nick  Johnson  knew  people  who  were  close  to  LBJ  who  thought  highly 
of  his  talents — and  the  President  shared  that  feeling. 

Rather  than  simply  accept  Johnson's  resignation,  the  White  House 
decided  instead  on  a  transfer  to  the  FCC.  At  the  FCC,  Nick  Johnson 
would  be  just  one  of  seven;  at  Maritime,  he  was  the  single  adminis- 
trator. Edward  Tait  definitely  did  not  want  to  return  to  his  old 
job  as  Sherman  Adams'  assistant  on  patronage  after  a  leave  of  ab- 
sence due  to  illness.  Adams  felt  the  same  way  about  it.  But,  it  took 
no  convincing  by  Adams  or  anyone  else  to  persuade  Tait  to  accept 
an  appointment  to  the  Trade  Commission,  which  would  assist  Tait  in 
his  future  career  as  a  lawyer  and  eliminate  the  possibility  that  Tait 
would  have  to  resume  his  duties  at  the  White  House. 

With  the  possible  exception  of  Xick  Johnson — whom  LBJ  may  have 
wanted  on  the  FCC  as  a  vocal  minority — future  performance  was  but 
a  secondary  consideration  in  lateral  promotion  appointments.  If 
anything,  they  demonstrate  a  lack  of  interest  and  certainly  a  lack  of 
high  priority  by  the  White  House  for  the  needs  of  these  commissions. 

Promotion  From  Within  the  Agency  Staff 

One  out  of  every  five  commissioners  in  this  survey  had  previously 
served  on  the  staff  of  the  same  agency — a  large  number  considering 
the  difficulties  inherent  in  securing  that  type  of  promotion.  Powerful 
connections  and  political  acceptability  can  be  formidable  obstacles  for 
the  stall'  man  seeking  a  commission  appointment.  Avoidance  of  con- 
troversy takes  its  toll  here  as  elsewhere.  The  major  advantages  of  a 
staff  selection — qualification  and  experience — works  against  the  staff 
member  in  certain  circumstances.  Someone  who  has  served  in  an  agency 
has  a  demonstrated  record;  in  many  instances  that  record  has  gen- 
erated both  conl  roversy  and  enemies.  Consequently,  some  staff  members 
may  be  politically  unacceptable  due  to  their  past  performance  par- 
ticularly if  they  have  been  aggressive  and  outspoken.  Tn  addition, 
most   stall'  members  do  not  have  the  political  sponsorship  which  is 


397 

required  since  they  have  been  prohibited  by  the  Hatch  Act  from  < 
ing  in  partisan  activities. 

Vet.  luck  of  partisan  identification  can  be  a  decided  advantage  r  hen 
an  adinmistration  is  seeking  a  person  with  nominal  party  ainliation 

to  till  a  minority  seat  on  the  commission.  Four  commissioners  were 
appointed  in  that  manner.  At  the  time  oi  appointment,  all  of  them 
had  reached  top  stall  positions  after  a  Long  tenure  with  the  a| 
ami.  in  cadi  of  those  selections,  the  agency  chairman  played  a  pivotal 
role.  Finally,  none  was  a  member  of  the  party  of  the  appointing 
President.  In  tins  instance,  absence  of  pari}  ties  can  be  a  significant 
asset  to  a  staff  member. 

Under  all  other  circumstances,  powerful  sponsors  must  be  obtained 
and  cultivated.  There  are  several  way-  to  achieve  that  objective.  Some 
Staff  members  have  been  nominated  who  had  previously  been  ap- 
pointed by  the  same  administration  to  a  top-level  position,  such  as 
General  Counsel,  which  is  in  effect  a  political  appointment.  Follow- 
ing what  is  usually  a  relatively  brief  Staff  exposure,  the  individual  is 
then  elevated  to  the  Commission.  For  example,  Richard  Wiley  served 
about  a  year  as  FCC  General  Counsel  prior  to  his  selection 
Commissioner,  hi  this  situation,  the  partisan  contacts  are  still  I 
A  second  possible  route  is  for  the  staff  member  to  leave  the  agency  and 
enter  the  political  arena  where  partisan  contacts  can  be  more  fully 
and  freely  developed.  Everette  Maclntyre,  for  instance,  left  the  FTC 
after  many  years  service  to  join  a  committee  staff  under  Represent- 
ative Wright  Patman;  0  years  later,  in  1961,  Patman  was  in  an 
excellent  position  to  place  Maclntyre  on  the  FTC.  All  of  the  six  staff 
members  in  the  latter  two  classes  were  avid  partisans  of  the  admin- 
isl  rations  which  appointed  them. 

ction  of  Non  wh  itt  s  and  Female,  s 

White  males  compete  only  with  other  white  males  for  an  FCC  or 
FTC  appointment.  In  the  extraordinary  situation  when  an  administra- 
tion decides  to  select  someone  other  than  a  white  male,  the  competi- 
tion is  restricted  to  members  of  that  special  group.  Therefore,  if  it  is 
a  black  appointment  only  blacks  are  considered,  and  the  same  is  true 
of  women. 

Five  of  the  fifty-one  Commissioners  were  either  black  or  female. 
All  five,  it  is  interesting  to  note,  were  appointed  in  elect  ion  years  or 
in  anticipation  of  an  election  :  Frieda  Hennock  was  selected  by  Fruman 
in  1948;  A.  Leon  Higginbotham  was  placed  on  the  FTC  in  L962  ; 
Jones  was  selected  for  the  same  agency  in  L964;  Charlotte  Reid  was 
appointed  in  1CJ71  to  the  only  FCC  -eat  which  would  be  availabli 
her  before  the  next   election;  and  Benjamin  Hook-  became  I 
black  FCC  member  in  1972. 

What  might  be  referred  to  as  a  minority  group  appointment  Is 
marked  by  two  characteristics  which  generally  only  apply  t<>  this  type 
of  selection:  a  decision  is  made  that  a  woman  or  a  black  should  be 
appointed  before  the  search  for  a  suitable  nominee  begins,  and  prospec- 
tive nominees  to  that  -eat  are  subjected  to  unusually  intense  scrutiny. 
The  appointment-  of  Mary  Jones  and  Benjamin  Hooks  illustrate 
the  extraordinary  effort  which  was  necessary  before  they  were  ap- 
pointed. In  both  instances,  there  was  a  lirni  White  House  decision 
to  select  from  those  two  groups.  Then  came  the  investigation  of  their 
backgrounds. 
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Jones  was  carefully  investigated  by  the  White  House:  extensive 

contacts  were  made  with  members  of  the  New  Fork  and  Washington 

l»ars.  In  addition  to  the  usual  checks  with  interested  Congressmen, 
Jones  had  one  lengthy  meeting  with  a  Presidential  adviser  and  two 
meetings  with  President  Johnson.  The  second  meeting  occurred  after 
there  was  criticism  of  her  rumored  selection,  and  LBJ  was  rery  sensi- 
tive with  an  election  only  months  away.  In  order  to  secure  a  black 
appointee  to  the  FCC.  Black  Efforts  for  Soul  in  Television  had  to 
wage  a  campaign  which  lasted  nearly  ">  year.-,  in  which  they  repeatedly 
appeared  at  F< ( '  confirmation  hearings  a.-  well  a-  doing  all  they  could 
to  muster  congressional  and  industry  support  1'or  such  a  nomination. 
The  National  Association  of  Broadcasters,  which  glibly  overlooked  its 
long-standing  interest  in  the  nomination  of  a  broadcaster,  declined  to 
advoeate  the  appointment  of  any  particular  category  of  person.  It  was 
only  after  a  powerful  Senator  forced  the  issue  that  the  Nixon  White 
House  agreed  to  lill  a  Democratic  opening  with  a  black,  Benjamin 
Hooks.  The  black  organizations  which  had  struggled  so  long  were  not 
involved  in  the  selection  process,  and  the  candidate  they  tended  to 
favor  was  not  nominated.  Hooks,  who  by  most  standards  was  a 
moderate,  still  had  to  go  through  extensive  meetings  with  Congress- 
men. White  House  aides  and  industry  representatives  before  his  name 
\  as  sent  to  the  Senate. 

Therefore,  particularly  difficult  obstacles  must  be  overcome  in  order 
to  appoint  either  a  black  or  a  woman  to  the  Commissions,  and  poten- 
tial nominees  to  those  seats  can  expect  a  more  than  average  investiga- 
tion of  their  backgrounds.18 

Selection  of  Persons  Identified  With  the  Regulated  Interests 

Appointment  of  persons  who  come  directly  from  the  industries  they 
will  regulate  as  Commissioners  has  always  been  a  politically  sensitive 
matter,  which  has  grown  more  controversial  in  recent  times.  Indicative 
of  that  sensitivity  is  the  fact  that  only  a  handful  of  FCC  and  FTC 
members  have  been  employed  by  the  regulated  industries  prior  to  their 
selection  as  regulators.  Partially,  it  is  a  problem  of  appearances :  it 
appears  to  the  general  public  that  the  President  is  placing  a  rustler 
on  the  jury  or  a  fox  in  the  hen-house  or  allowing  a  cat  to  guard 
the  cream.  Venality,  however,  is  not  the  basic  concern.  These  nomina- 
tions are  suspect  because  there  is  a  justified  fear  that  experience  gained 
in  the  private  sector  results  in  a  pro-industry  orientation  which  will 
inevitably  affect  regulatory  performance.  As  FCC  Commissioner 
Nicholas  Johnson  has  argued : 

If  a  person  goes  into  industry,  acquires  friends  in  industry,  goes  to  industry 
parries  and  conventions,  sees  his  whole  life-style  determined  by  the  vicissitudes 
of  that  industry,  [and]  acquires  knowledge  about  the  industry  along  the  way,  the 
paramount  learning  experience  is  not  the  subject  matter  but  rather,  the  social 
framework  in  which  it  is  acquired.19 


-  The  three  other  black  or  fpinale  commissioners  between  1048  and  1072  do  not  fully  share 
the  characteristics  of  a  minority  group  appointment  due  to  the  circumstances  of  their  selec- 
tion.  Commissioner  Hlgginbotham's  year  or  so  on  the  FTC  was  actually  a  period  of 
maturation  in  anticipation  of  his  promotion  by  the  Kennedy  administration  to  the  Federal 
judiciary.  Charlotte  Reid  was  selected,  in  part,  because  President  Nixon  wanted  to  demon- 
strate" his  interest  in  women  serving  in  high  Federal  office;  but  Reid  apparently  was  the 
only  woman  considered.  Reid.  a  Member  of  Congress  at  the  time  of  her  FCC  selection,  more 
appropriately  should  be  considered  In  the  office  holder  category  of  appointment.  Truman's 
selection  of  the  first  female  FCC  member.  Frieda  Hennock,  must  be  considered  a  politically 
adroit  move  in  an  election  year.  By  selecting  a  Democratic  Jewish  female  corporate  lawyer, 
Truman  was  able  to  secure  her  confirmation  from  a  Republican-dominated  Senate. 

19  Quello  Senate  hearing,  1974,  p.  124. 
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To  some,  expertise  gained  in  that  context  is  not  an  asset  but  a  pos 
disqualincal  ion  for  membership  on  a  regulatory  commission. 

Nevertheless,  men  and  women  of  integrity  can  be  found  in  all  walks 
of  life,  and  there  have  been  Commissioners  with  strong  industry  ties 
who  have  made  major  contributions  to  the  regulatory  i  .  One 

example  is  FTC  Chairman  Miles  Kirkpatrick  who  was  appointed  in 
1970  by  President  Nixon.  Kirkpatrick  came  to  the  FTC  directly  from 
the  Philadelphia  law  firm  of  Morgan,  Lewis <$  Bockius.  He  had  spent 
bis  entire  professional  career,  not  in  public  service,  but  in  the  pracl  ice 
of  law  in  which  he  defended  corpora!  ion-  prosecuted  by  the  FT( '  and 
the  Justice  Department:  in  the  5  years  prior  to  his  appointment,  his 
practice  had  been  devoted  to  antitrust  law.  Kirkpatrick  was  ••on- 
tinned  without  the  support  of  consumer  organizations.  Two  and  one* 
half  years  later,  when  Kirkpatrick  resigned,  consumer  spoke-men 
whistled  a  different  tune  and  were  high  in  their  praise  of  hi-  ac- 
complishments. A  corporate  lawyer  had  proved  to  he  a  very  satis- 
factory Chairman  of  the  FTC  J. 

All  the  same,  there  are  several  serious  problems  with  the  selection 
of  re<rulatoi-s  from  the  regulated  industries.  First,  there  is  the  prob- 
lem of  balance  within  the  Commission.  President  Nixon,  for  instance, 
stocked  the  regulatory  agencies  with  men  and  women  who  were  essen- 
tially pro-industry  in  their  background,  and  was  very  willing  to  name 
Commissionei-s  who  came  directly  from  the  regulated  industries.  Yet, 
lie  steadfastly  refused  to  counterbalance  those  selections  with  individ- 
uals who  were  identified  with  activities  on  behalf  of  the  consumer.  In 
the  present  context,  appointing  the  regulated  as  regulators  often 
amounts  to  overkill. 

A  more  serious  problem  with  appointees  drawn  from  the  regulated 
industries  is  the  lack  of  truly  outstanding  aspirants  who  are  interested 
in  appointment.  In  the  first  place,  most  top  ranking  industry  execu- 
tives are  not  attracted  to  the  position  because  it  would  mean  too  much 
sacrifice  with  too  little  reward.  The  $40,000  per  year  salary,  the  require- 
ment that  they  dispose  of  all  investment-  related  to  the  interests  the 
agency  regulates  and  the  interruption  Commission  service  would 
mean  to  their  careers  makes  these  jobs  unattractive  to  most  corporate 
executives.  Indeed,  in  the  25-year  period  of  this  study,  there  doe-  not 
appear  to  have  been  a  single  instance  where  a  lawyer  specializing  in 
communications  was  ever  seriously  considered  for.  or  seriously  aspired 
to.  an  FCC  appointment. 

It  is  probably  true  thai  appointees  with  an  industry  background 
do  have  an  understanding  of  the  day-to-day  problems  and  nee  Is  of 
the  segment  of  the  industry  in  which  they  worked.  I>ui  i\<h><  that 
experience  qualify  them  to  be  regulators?  Senator  Howard  Baker 
thouirht  so  when  he  commented  on  a  broadcaster  selection  \'^v  the 
FCC  in  1974: 

*  *  *  I  can't  escape  the  feeling  that  if  t  have  pneumonia.  T  want  a  doctor,  and 
that  the  person  most  likely  to  know  something  about  broadcasting  is  a  broad- 
er." 

Yet,  what  understanding  does  a  man  who  has  been  a  station  i 
ager  have  of  the  Larger  is-uos  which  the  Commission  faces  and  v 
involve  industries  other  than  broadcasting?  What  experience  has  he 
had  in  dealing  with  the  representatives  and  spokesmen  of  large  coi 

20  Ibid.,  p.  2. 
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porations  and  national  trade  associations?  Does  a  lifetime  as  a  broad- 
caster suggest  any  ability  to  represent  fche  public  interest  as  a  regu- 
lator? Admittedly,  those  questions  apply  to  most  Commission  selec- 
tions, but   they   apply   with  particular  force  to  appointees  from  the 

regulated  interests  who  claim  expert  ise  and  ability. 

St  lection  of  Persons  Identified  With  Consumer  Interests 

Outspoken  advocates  of  the  public  interest  or  individuals  identified 

with  the  consumer  movement  do  not  get  Commission  seats — and  it* 
they  did,  it  is  likely  that  there  would  be  less  objection  to  the  selection 
of  individuals  with  a  background  in  the  regulated  industries. 

Prom  1946  to  1975,  there  was  only  one  appointee  to  either  the  FCC 
or  FTC  who  had  non-Government  experience  in  consumer  alia  its 
prior  to  his  selection.  That  unusual  event  occurred  in  1949,  when 
President  Truman  named  John  Carson — a  lobbyist  for  the  Coopera- 
tive League — to  the  Trade  Commission.  Since  then,  there  have  been 
Commissioners  sympathetic  to,  and  knowledgeable  of,  consumer  group 
objectives,  but  no  regulator  has  been  selected  directly  from  the  con- 
sumer movement.  Of  course,  the  rise  of  consumerism  is  a  relatively 
recent  phenomena;  moreover,  its  development  in  the  early  1970's 
coincided  with  an  administration  which  was  not  at  all  sympathetic 
to  its  viewpoints  and  not  likely  to  draw  upon  its  ranks  for  regulatory 
commissioners.  The  fact  remains  that  a  number  of  diverse  public 
interest  groups  have  taken  an  aggressive  interest  in  the  appointive 
process  in  the  past  5  years,  and  that  concern  is  not  likely  to  ebb  in 
the  near  future.  In  a  different  political  climate,  it  is  conceivable  that 
an  administration  will  look  upon  consumer  activists  as  a  prime  poten- 
tial source  for  public  spirited  regulators.  But  that  day  has  not  yet 
arrived. 

Avoidance  of  the  controversial  nominee,  coupled  with  stout  opposi- 
tion in  influential  quarters  from  the  regulated  interests,  almost  assures 
that  no  individual  with  a  background  in  the  consumer  movement  will 
be  seriously  considered  for  appointment. 

C.  THE  ROLE  OF  THE   SENATE 

The  decision  to  nominate  having  been  made,  the  President's  signa- 
ture sends  the  nomination  to  the  Senate  which  then  exercises  its  pre- 
rogative to  advise  and  consent.  Up  until  about  3  years  ago,  this  check 
on  the  appointment  authority  of  the  President  was  not  exercised 
vigorously;  indeed,  it  could  be  accurately  said  that  if  a  person  was 
nominated  he  could  expect  to  be  confirmed.  From  Truman  through 
Nixon's  first  term,  the  Senate  usually  contented  itself  with  a  passive, 
if  not  always  enthusiastic,  reaction  to  the  appointees  of  the  President. 
Of  the  51  FTC  and  FCC  Commissioners  who  were  appointed  or 
reappointed  during  that  period,  there  were  not  more  than  a  dozen 
instances  of  any  real  controversy  in  the  Senate,  and  only  on  four 
occasions  did  it  reach  the  point  of  a  rollcall  vote.  From  1953  to  1972, 
no  FTC  or  FCC  nominee  was  rejected  on  the  floor  of  the  Senate  and 
only  two  others  were  withdrawn  by  the  President  before  the  Senate 
acted.  Two  groups  of  nominees  were  confirmed  with  almost  complete 
ease:  career  Commissioners,  who  had  not  been  controversial,  and  ex- 
elective  officeholders.  Particularly  in  the  case  of  a  former  Congress- 
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man,  there  was  no  confirmation  problem  from  what  were  his  or  her 
former  colleagues. 

It  is  not  an  impressive  record.  But  there  are  reasons,  endemic  to  the 
appointive  process,  which  partly  explain  why  there  LS  .-(j  Little  con- 
troversy on  regulator)  agency  nominations  in  the  Senate..  In  the 
first  place,  the  process  of  selection  has  done  everything  n  could  to  avoid 
the  controversial  appointment.  In  oiosi  cases,  the  successful  nominee 
has  already  been  cleared  by  I  lie  White  i  Louse,  party  officials,  sometimes 
tin-  regulated  indusl  ries  or  their  represents  ives,  and  tin-  FBI ;  a  skill- 
ful President  has  also  maintained  good  contact  with  at  Least  the  Sen- 
ators of  his  own  party  so  a.-  to  minimize  confirmal  ion  problems  which 
might  detract  from  ot her.  more  important  Legislative  priorities.  Often 
what  the  Senate  receives  a.-  a  result  is  a  consensus  candidate  for  ap- 
pointment. Equally  significant  is  tin-  fact  that  influential  Congress- 
men from  both  douses  play  an  important  role  in  the  selection  process 
itself;  they,  in  turn,  become  powerful  allies  in  the  advice  and  consent 
process.  In  that  situation,  a  struggle  over  confirmation  is  as  much  a 
conflict  between  Senators  as  it  is  between  the  White  House  and  the 
Senate.  In  short,  the  process  itself  guarantees  that  there  will  he  little 
likelihood  of  extended  com  foversy  in  t  he  Senate  over  a  nomination. 

It  is  also  important  to  recognize  t  hat  the  Senate  play-  no  formal  role 
at  all  in  many  important  agency  appointments  :  There  is  no  advice  and 
consent  review  of  the  President's  decision  to  designate  a  chairman  of 
the  agency  unless  it  coincides  with  a  nomination  or  renomination  to 
the  commission.  When  many  of  the  commissions  were  reorganized  in 
1949-50.  the  Senate  allowed  that  responsibility  to  he  vested  solely  in 
the  White  House.  Between  1950  and  1074,  Presidents  designated  FCC 
or  FTC  chairmen  on  17  occasions:  nine — about  half— of  those  desig- 
nated were  sitting  commissioners  and.  therefore,  subject  to  no  Senate 
review  whatsoever.  ( tally  :\  of  the  In  F( '( 3  chairmen  during  that  period 
were  required  to  be  confirmed,  as  chairmen,  by  the  Senate. 

The  quest  for  the  consensus  nominee,  the  support  of  powerful  con- 
gressional sponsors  and  the  absence  of  any  role  in  the  designation  of 
agency  chairmen  significantly  restricts  the  Senate's  role.  Yet.  within 
those  restrictions,  the  Senate  failed  to  exercise  a  systematic,  vigorous 
role  in  advising  on  and  approving  presidential  nominations  in  the 
period  preceding  the  second  term  of  Richard  Xixon. 

The  Senate  lumped  appointments  to  the  regulatory  agencies  in  the 
same  class  as  other  Executive  nominations — deemphasizing.  if  not  ig- 
noring, the  fact  that  the  independent  commissions  were  created  by 
Congress  and  delegated  powers  rested  in  ( JongreSS  by  the  Constitution. 
A  -  Senator  Philip  Hart  pointed  out  during  tin1  Hoot-  debate  on  a  com- 
mission nominee  in  1!>7.°> : 

*  *  *  the  Senate  is  subject  to  criticism  for  a  loss  of  Bight,  over  the  years, 
as  to  rhe  purpose  for  which  we  established  these  commissions. 

The  commissions,  if  I  may  risk  oversimplification,  are  ours.  We  have  con- 
cluded that  certain  regulatory  activities  have  gotten  to  a  point  where,  en  a 
day-to-day  basis,  Congress  itself  is  Inept  and  ill  equipped  to  make  decision  *  *  * 

Somehow  or  other,  with  the  pa<<aure  of  time,  we  have  come  to  think  of  these 
tilings  :is.  yes.  quasi-legislative,  hut  also  quasi-executive  and  quasi-judicial.  Some- 
where in  the  course  of  time  there  has  been  a  Blippage,  and  we  tend  now  to  look 
upon  nominations  to  those  commissions  as  we  would  loo*  upon  most  Executive 
nominations." 


»  Comrrosslonal  Record.  May  21.  1973.  p.  S16273  (nomination  of  Springer  to  the  Federal 
Power  Commission). 
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Consequently,  the  President  was  given  the  widest  possible  latitude  in 
these  select  ions  as  a  fund  ion  of  bis  appoint  Lng  power. 

By  its  action-,  t  be  Senate  unwittingly  adhered  to  a  SOll  of  "clear  dis- 
qualification'" test  for  regulatory  agency  nominees:  Unless  there  was 
evidence  of  aberrant  behavior  in  the  nominee's  background  or  a  poten- 
tial conflict  of  interest,  confirmation  was  more  oi-  Less  assured. 

Mediocrity  was  no  bar  to  confirmation,  except  when  it  reached  the 
point  of  utter  incompetence.  For  example,  in  L948,  the  Senate  refused 
to  act  on  one  of  Truman's  FTC  reappointments  on  the  grounds  that 
the  individual  was  given  to  drink  and  too  old  to  serve.  The  complete 
absence  of  a  background  compatible  to  a  regulatory  position  or  prior 
connection  with  the  regulated  industries  were — while  sometimes  mat- 
ters of  concern — no  basis  for  rejection.  In  1954,  President  Eisenhower 
nominated  George  McConnaughey  as  FCC  Chairman,  and  everything 
in  McConnaughey's  background  suggested  that  be  would  be  sympa- 
thetic to  the  regulated  industries:  Closely  identified  with  the  right- 
wing  of  the  Republican  Party,  McConnaughey  was  a  former  State  reg- 
ulatory commissioner  who  then  had  turned  legal  advocate  for  Ohio 
public  utilities.  Although  lengthy  hearings  were  held  on  the  nomina- 
tion which  were  coupled  with  a  delay  of  over  5  months,  he  was  eventu- 
ally confirmed.  Those  who  doubted  the  wisdom  of  his  selection  lacked 
any  specific  detrimental  information  against  him  oilier  than  the  ap- 
pearance of  being  too  close  to  the  interests  he  was  about  to  regulate. 
That,  in  1955,  was  not  enough. 

In  short  the  Senate  did  not  impose  much  in  the  way  of  standards  on 
the  President  except  in  the  most  extreme  instances.  Indeed,  there  was 
an  unspoken  presumption  that  the  appointee  was  tit  by  the  fact  that  he 
had  been  nominated — until  proven  otherwise. 

It  was  a  rebuttable  presumption,  but  the  adverse  evidence  against  a 
nominee  had  to  be  very  apparent :  the  Senate  relied  almost  exclusively 
on  the  investigative  checks  conducted  by  the  AVhite  House.  Even  the 
FBI  investigation  usually  was  not  made  available  to  the  Senate  com- 
mittee. The  independent  inquiry  by  the  Senate  was  minimal  at  best,  and 
not  at  all  systematic.  Most  appointees,  as  a  matter  of  courtesy,  did 
attempt  to  call  on  at  least  the  leading  members  of  the  Senate  committee 
to  introduce  themselves;  those  hurried  meetings  rarely  lasted  more  than 
a  few  minutes.  There  were  also  discussions  with  the  committee  stall', 
which  often  were  equally  summary.  The  nominee  submitted  a  biogra- 
phy and  a  financial  statement  which  he  had  prepared — both  of  which 
were  usually  accepted  without  further  inquiry. 

The  most  important  investigative  tool  in  the  advise  and  consent  proc- 
ess was  the  public  hearing  on  confirmation.  Part  of  the  problem  with 
the  public  hearing  wTas  that  little  or  nothing  was  done  to  arouse  public 
interest  in  it ;  as  a  result,  the  examining  Senators  and  staff,  the  nominee 
and  his  sponsors  were  the  only  persons  in  regular  attendance.  It  became 
a  formality  albeit  a  required  one.  Often  brief  to  the  point  of  being  per- 
functory, bearings  were  usually  over  within  10  or  15  minutes.  The  nom- 
inee had  to  share  even  that  brief  time  span  with  his  political  sponsors. 
For  example,  when  A.  Leon  Higginbotham  was  named  in  an  election 
year  as  the  first  black  FTC  member,  there  were  so  many  Congressmen 
present  that  there  hardly  was  time  to  hear  the  nominee's  short  prepared 
statement.  In  many  instances,  few  if  any  substantive  questions  were 
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posed  by  Senate  committee  members;  when  such  inquiri  made, 

most  nominee-  could  dodge  tlie  questions  for  lack  01  know  led-.-. 

Indeed.  Senate  ( 'oiniiiiin i«-.*i i  ions  Subcommittee  counsel  Nicholas 
Zapple.  advised  FCC  nominee  William  Henry  thai  the  besl  ■ 
his  hearing  was  to  respond  to  substantive  questions  by  indicat 
he  had  an  open  mind.  Later  at  the  healings  Henry  followed  the  advice 
carefully.  The  fact  that  Zapple  asked  many  of  the  questions  height- 
ened the  charade  quality  of  that  particular  session.  This,  howe>  er,  also 
occurred  with  sitting  commissioners  who  had  been  renominated.  In 
l'.M').'),  Commissioner  Elman,  who  had  served  two  rather  controve 
years  on  1  he  FT<  '.  was  asked  only  two  quest  ions  :  J  lad  he  submitted  a 
financial  statement,  and  did  he  intend  to  serve  t  he  cut  ire  term.  No  one 
has  answered  the  latter  question  —which  is  asked  frequently — in  the 
negative.  Sometimes,  the  committee  inquired  about  the  party  status  - 
t  he  only  quest  ion  asked  Commissioner  Maclntyre  in  L968  after  he  had 
been  on  the  FTC  for  7  years — and  another  favorite  was  whether  the 
nominee  believed  that  the  agency  was  an  "arm  of  ( Jongress."  Again,  no 
negative  responses  to  that  question  have  been  recorded. 

This  type  of  casual  treatment  had  it.-  adverse  results.  In  1955, 
Richie  Mack's  hearing  was  consumed  largely  by  glowing  state- 
ments from  his  two  Florida  senators;  the  nominee,  himself,  only 
had  time  to  indicate  that  hi"  had  no  securities  in  anything  regulated 
by  the  Federal  Government,  and  that  he  believed  that  "regulation 
should  l>e  at  the  lowest  level."  Not  a  single  reference  was  made  to  the 
fact  that  a  Miami  television  license  was,  at  that  very  time,  being 
hotly  contested  and  Mack  was  on  close  terms  with  various  persons 
involved  in  that  contest.  Before  the  10-minute  hearing  was  over. 
Senator Magnuson  dryly  commented,  "I  hope  you  will  become  a  Lr,"»l 
pike  in  a  carp  pond."  As  it  turned  out.  Mack  sunk  in  corruption 
within  30  month-. 

Nevertheless,  Senate  hearings  on  FCC  and  FTC  nominees  were  not 
always  so  summary  or  so  cordial.  Although  the  President  alone  desig- 
nates agency  chairmen,  the  Senate  Commerce  Committee  ordina 
has  paid  closer  attention  to  nominees  who  will  also  serve  as  chairmen 
when  they  are  appointed  or  reappointed  to  the  commission-.  For 
example,  FTC  Chairman  Dixon  was  closely  questioned  about  the 
Agency's  directions  when  he  was  renominated  in  1967,  which  was  in 
stark  contrast  to  the  way  in  which  most  FTC  nominees  were  handled 
by  the  committee  in  the  1950's  ami  1960's.  Confirmation  hearings  have 
also  been  used  by  the  Senate  as  an  inquiry  into  the  general  direction 
of  the  Agency,  even  when  there  is  no  question  about  the  individual 
nominee.  In  the  late  1940*8,  when  the  FCC  was  embroiled  in  the  im- 
mensely complex  process  of  devising  an  allocat  ions  plan  for  tele\  - 
two  YCC  Commissioners  who  had  been  renominated  were  closely 
questioned  concerning  what  the  Agency  was  doing  to  expedite  this 
matter. 

When  it  did  occur,  the  controversial  hearing  was  an  ordeal,  lasting 
from  several  hours  to  several  days:  there  have  been  instances  of  more 
than  one  hearing  date,  stretched  out  over  many  weeks,  a-  was  the  case 
with  V(^(^  Chairman  McConnau<rhey.  When  partisan  tempers  are  un- 
leashed, the  questioning  could  also  be  stinging  and  the  nominee  had  to 
do  the  best  he  could  without  legal  advice  or  assistance.  For  instance, 


404 

after  Senator  Lehman  delivered  his  impassioned  comments  in  opposi- 
tion to  William  Kern,  the  FTC  nominee  was  shaken  and  opened  his 
defense  with  this  remark :  "This  is  not,  it  is  true,  gentlemen,  an  earth- 
shaking  record,  hut  it  is  an  honorable  one;  it  is  one  of  which  I  am  not 
ashamed.'1 

Like  the  rest  of  the  appointive  process,  partisanship  was  found  in 
abundance  In  the  advice  and  consent  stage.  Delay  in  acting  on  nomina- 
tion- was  frequently  motivated,  not  by  questions  of  qualifications  or 
competence,  hut  by  partisan  politics.  In  a  Presidential  election  year, 
the  Senate  is  usually  hesitant  to  act  on  long-term  appointments  by  a 
retiring  President,  and  that  hesitancy  grows  deeper  as  the  election 
approaches.  Two  nominations  and  two  renominations  to  the  FCC  and 
Mi  were  buried  in  this  fashion  in  195-2  and  19(>();  Lyndon  Johnson, 
cognizant  as  he  was  of  this  problem,  was  very  reluctant  to  submit  the 
name  of  II.  Rex  Lee  to  the  Senate  in  1968  until  he  had  obtained 
abso  lite  assurances  of  confirmation. 

In  I960,  VCC  Commissioner  Robert  E.  Lee  was  one  of  the  few 
long-term  appointees  confirmed  by  the  Senate  even  though,  as  several 
Senators  charged,  Lee  had  not  done  anvthing  to  distinguish  himself 
at  Eisenhower's  scandal-ridden  FCC.  Lee's  success  can  be  attributed 
directly  to  Senator  Styles  Bridges,  a  leading  Republican,  who  had 
excellent  contacts  with  the  Democratic  leadership  which  resulted  in 
committee  approval.  Earl  Kintner,  who  was  renominated  to  the  FTC 
at  the  same  time  as  Lee.  lacked  these  contacts  and  his  nomination  was 
never  reported  to  the  floor.  Merit  was  not  a  consideration,  since  Kintner 
was  widely  recognized  as  one  of  the  more  able  chairmen  in  the  Agency's 
history.  It  was  simply  a  matter  of  political  clout.  The  minority  repre- 
sentation requirement  is  also  a  major  cause  of  partisan  controversy: 
in  1941).  Senate  Republicans  fought  the  appointment  of  John  Carson, 
an  independent  who  worshipped  Truman,  to  a  "Republican''  FTC 
seat.  Six  years  later,  it  was  Democratic  Senators  who  managed  to 
delay  the  confirmation  of  William  Kern  on  the  grounds  that  he  was 
not  an  active  Democrat. 

Of  course.  Republicans  and  Democrats  widely  bemoan  the  "near- 
independent"  appointment  unless  their  party  benefits.  Senator  Magnu- 
son.  who  had  watched  uneasily  as  Eisenhower  selected  Democrats, 
demonstrated  an  unusual  consistency  in  this  regard  when  Kennedy 
named  an  independent,  Philip  Elma'n,  to  the  FTC  in  1961 :  the  delay 
on  Elman's  confirmation  was  taken  as  an  indication  of  Magnuson's 
discontent.  Prior  to  1974,  however,  no  "minority  party*'  nominee  was 
rejected  for  lack  of  partisan  qualifications. 

Lp  until  Xixon's  second  term,  if  the  committee  approved,  the  Senate 
almost  invariably  confirmed.  Nearly  every  nomination  was  confirmed 
on  the  Senate  floor,  without  comment  or  debate,  and  by  unanimous 
consent  after  having  cleared  the  committee.  The  final  step  in  the  ap- 
pointment process  was  over  within  seconds.  From  the  late  1940's  up 
until  1973,  only  one  nominee  was  rejected  by  a  vote  of  the  Senate  and 
there  were  only  three  other  instances  of  any  floor  debate  on  an  FCC 
or  FTC  appointee — two  concerned  a  single  FCC  member.  Partisanship 
again  was  at  the  basis  of  the  controversy  most  of  the  time. 

Martin  Hutchinson — the  only  person  denied  confirmation  during 
this  period — was  rejected  for  a  seat  on  the  FTC  in  1950  due  to  the 
objection  of  a  single  important  Senator.  Harry  Byrd,  who  invoked 
the  doctrine  of  senatorial  courtesy  and  had  the  votes  to  back  it  up. 
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There  was  do  issue  of  Hutchinson's  competence  to  serve  on  the  FT< '. 
A  year  earlier,  in  l!Mt>.  there  was  extensive  debate  over  t  he  nomination 
of  FTC  member  John  Carson;  a  principal  motivation  for  that  con- 
troversy surrounded  the  fad  thai  Carson  ivas  a  liberal  independent 
selected  to  till  a  "Bepublican  seat."  Bu(  it  was  also  true  thai  a  well- 
organized  industry  campaign  was  waged  against  him  charging  that 

lie   was  too  consumer-orient  ed   and.  therefore,  too  "biased"   to   be   on 

the  FT(  J.  A  fter  a  bruising  fight  in  t he  committee,  a  Democrat  ic  major- 
ity confirmed  him  without  too  much  problem. 

FCC  Commissioner  Robert  E.  Lee  experienced  two  floor  struggles 
over  confirmation,  the  first  in  L954  and  the  second  at  the  time  of  his 
denomination  in  L960.  The  opposition  to  Lee  on  both  occasions  was 
motivated  largely  but  not  entirely  by  partisan  considerations.  In  the 
extraordinary  context  of  the  McCarthy  era,  Fee  was  opposed  by 
liberal  Democrats  due  to  his  association  with  the  Wisconsin  Senator 

and  the  right-wing  in  general.  A  secondary  element  was  the  charge 

that,  as  an  accountant,  Fee  was  not  qualified  to  become  a  member  of 
the  FCC1:  but  that  alone  would  never  have  created  the  controversy 
over  this  nomination.  In  fact,  the  opposition  to  Lee's  confirmation  in 
L954  was  as  much  a  challenge  to  doe  McCarthy  as  anything  else.  Lee 
had  more  trouble  in  1960,  which  also  partially  involved  problems  of 
association:  As  a  member  of  a  discredited  agency,  Lee  had  almost 
always  voted  with  the  majority.  But  the  fact  that  Lee's  record  was 
less  than  dazzling  was  not  the  critical  element.  More  important,  a 
Democratic-controlled  Senate  was  weary  of  the  repeated  scandals 
which  surrounded  this  particular  Commission:  indeed,  while  Fee's 
nomination  was  pending  before  the  Senate, an  Eisenhower  IW  Chair- 
man had  to  be  eased  out  of  office  due  to  indiscretions  with  the  regulated 
industries.  Lee,  in  effect,  became  a  symbol  of  the  problems  afflicting 
the  agency.  Finally.  I960  was  a  Presidential  election  year  and  some 
Senators  felt  that  no  long-range  appointments  should  be  made  until 
the  outcome  in  November.  But,  as  in  L954,  Lee  had  the  necessary  politi- 
cal support  to  overcome  the  challenge  with  little  or  no  assistance  from 
the  White  House. 

The  Carson  and  Lee  confirmation  struggles  were  rare  instances  of 
Senate  activism.  In  each  case.  Members  of  the  Senate  were  so  exasper- 
ated that  the  differences  were  not  resolved  by  committee  clearance  and 
the  fight  was  carried  to  the  floor.  The  mechanisms  within  the  appointive 
process  for  resolution  of  conflict  had  failed.  The  rejection  of  Martin 
Hutchinson  was  even  more  unusual.  So  much  so  that  nothing  like  it 
occurred  until  nearlv  l>.")  vears  later,  when  Richard  Nixon  nominated 
William  Morris  to  the  FTC.22 

The  rejection  of  Morris  in  June  1  i>7:i  was  a  severe,  dramatic  break 
with  the  passivism  of  the  past.  Dramatic,  because  by  all  prior  stand- 
ards. Morris  should  have  been  confirmed  with  little  or  no  difficulty. 

'1  here  was  no  problem  with  the  "clear  disqualification'3  test  :  Every- 
one acknowledged  that  the  nominee  was  intelligent,  well-educatecl, 
and  sincere  in  his  declarations  that  be  would  exercise  independent 
judgment  as  a  regulator.  TTis  other  drawbacks  several  years  earlier 
woidd  have  been  considered  to  be  that  and  nothing  more.  It   was  true 

that  Morris,  as  a  lawyer,  had  been  in  the  employ  of  the  interests  he 
would  regulate  as  a  commissioner — but  that  had  been  tolerated  before. 
ffl  See.  New  York  Times,  June  14,  1973.  p.  21  ;  Washington  Post,  June  14.  1973,  p.  1. 
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Equally  true  was  the  fact  that  the  FPC  was  already  top-heavy  with 
representation  sympathetic  to  the  regulated  industries;  but  that  also 
was  not  unusual  What  was  different  was  a  new  mood  in  the  Senate. 

and  those  two  reasons  formed  the  principal  basis  for  the  defeat  of 
the  Morns  nomination. 

As  evidenced  by  subsequent  events,  the  Morris  rejection  had  an  in- 
vigorating impact  on  the  advice  and  consent  process.  The  old  for- 
mulas were  now  open  to  challenge.  The  Senate  had  not  pressed  hard 
for  nominees  with  particular  qualifications  or  background;  in  1973, 
however,  Senate  leadership  sought  and  obtained  administration  com- 
mitments to  name  consumer-oriented  regulators  to  the  FTC  and  Con- 
sumer Products  Safety  Commission.  When,  only  ;}  months  after  Mor- 
ris had  been  rejected.  President  Nixon  boldly  named  a  former  broad- 
caster  to  the  FCC,  the  Senate  delayed  confirmation  for  fully  7  months 
and  lie  Id  8  days  of  exhaustive  hearings  on  the  nominee.  For  years,  the 
Senate's  Democratic  majority  had  bemoaned  Nixoirs  selections  of 
"friendly  Indians,"'  even  closet-Kepublicans,  for  ''minority"  commis- 
sion seats;  but,  in  1(J74,  the  nomination  of  a  so-called  Democrat  to 
the  FCC  was  withdrawn  when  he  was  revealed  as  an  avid  Nixon 
loyalist.  Senators  had  always  been  gracious  about  confirming  former 
colleagues  for  commission  seats — yet,  in  11)73,  there  was  floor  debate 
and  a  dozen  negative  votes  cast  on  the  nomination  of  a  most  senior 
House  Member  to  the  FPC  and,  '2  years  later,  an  ex-Congressman 
was  rejected  by  committee  for  a  seat  on  the  Federal  Home  Loan  Bank 
Board.  No  one  was  able  to  recall  the  last  time  that  had  happened. 

Most  of  these  events  did  occur  in  an  extraordinary  setting  marked 
by  highly  charged  partisanship:  The  Nixon  administration  was 
crumbling  from  the  eifects  of  Watergate.  The  Senate's  new  vigilance 
coincided  with,  and  was  strengthened  by,  Watergate — but  murmur- 
ings  of  an  evolutionary  change  in  Senate  attitude  were  in  evidence 
years  earlier.  For  example,  Senator  Pastore's  persistent  demands  dur- 
ing Nixon's  first  term  for  a  black  FCC  Commissioner  suggested  a  new 
militancy;  indeed,  in  1971-7:2.  Pastore  refused  to  take  any  action  on 
one  Nixon  nominee  to  the  FCC  until  a  black  appointee  was  announced 
for  the  next  vacancy.  Pastore  turned  what  is  essentially  a  process  of 
approval  into  a  wedge  on  the  selection  decision  itself.  There  were  also 
changes  in  the  Senate  Commerce  Committee  processes — independent 
investigations  of  nominees,  closer  scrutiny  of  financial  statements  and 
corporate  connections,  better  preparation  resulting  in  more  thorough 
examination  of  nominees  at  the  hearings — which  institutionalized 
much  of  the  change  brought  on  during  the  Watergate  period.  In  addi- 
tion, the  consumer  movement — which  applied  significant  pressure  to 
the  Senate  throughout  the  Nixon  years — is  more  powerful,  more  so- 
phisticated today  than  it  has  ever  'been,  and  its  impact  in  the  future 
should  not  be  underemphasized.  All  indications  point  to  a  new,  force- 
ful role  by  the  Senate  in  regulatory  agency  appointments. 

D.     DEPARTURE    AND    SUBSEQUENT    CAREER 

Long-term  commitment  to  Commission  service  rarely  occurs.  Many 
of  the  most  able  Commissioners  leave  the  agency  before  their  terms 
expire;  just  over  one-third  of  the  regulators  served  7  years,  which 
means  that  the  majority  did  not  even  complete  one  full  term.  With 
few  exceptions,  agency  chairmen  do  not  complete  the  terms  to  which 
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they  were  appointed.  Edward  Howrey,  Newton  fcfinow,  William 
Henry,  Caspar  Weinberger,  Miles  Kirkpatrick,  Dean  Burch,  and 
Lewis  Engman-  the  leading  Chairmen  of  the  FTC  and  FCC  Com- 
missions over  the  past  25  years  all  resigned  after  serving  only  a  por- 
tion of  their  terms.  In  this  regard,  it  is  also  important  to  note  that 
when  a  commissioner  resigns  in  midterm — as  many  do — his  successor 
receives  only  the  unexpired  part  of  that  term.  As  such,  many  com- 
missioners—19  to  be  exact  were  appointed  for  terms  of  less  than 
5  vears.  Consequently,  commission  membership  is  in  a  state  of  constant 
flux. 

Many  regulators  begin  their  term-  with  a  disinclinat  ion  toward  long 
service.  Per  hap-  even  a  majority  of  regulators  accept  appointment  with 

little,  intention  of  actually  serving  the  entire  term  to  which  they  were 
appointed:  in  some  instances,  the  White  House  is  informed  of  that  in- 
tention prior  to  acceptance  of  the  nomination.  That  was  the  case  with 
Newton  Minow  who  indicated  that  he  would  hold  the  FCC  chairman- 
ship for  about  '2  years. 

Why  do  many  able  regulators  resign  after  brief  service?  Advance- 
ment is  one  major  reason.  After  a  period  of  time,  the  challenge  inherent 
in  the  position  diminishes,  attraction  fades  and  the  officeholder  be- 
gins to  consider  more  alluring  possibilities.  And  there  are  more  attrac- 
tive career  opportunities  available  for  the  upwardly  mobile,  competent 
commissioner.  Income  is  another  major  factor  in  early  departure.  Yet, 
commissioners'  salaries  will  never  equal  those  offered  by  the  private 
sector,  and  salary  alone  cannot  compensate  for  the  absence1  of  interest 
or  the  frnst  rations  which  often  accompany  these  positions.  Pension  con- 
siderations also  have  been  a  factor  in  several  commissioners'  decisions 
to  resign.  It  is  also  true  that  some  regulators  viewed  their  appointment 
partly  as  a  steppingstone  in  their  careers;  those  commissioners  were 
ready  to  move  on  once  they  felt  that  had  had  sufficient  exposure  to 
achieve  that  objective. 

Finally,  there  is  the  matter  of  reappointment.  This  factor  hovers  over 
every  commissioner  who  is  interested  in  continued  service :  it  frequently 
affects  performance  and  it  consumes  an  inordinate  amount  of  time  and 
energy  as  evidenced  by  the  full-scale  campaigns  which  many  sitting 
commissioners  have  been  forced  to  wane— sometimes  without  success.  If 
reappointment  is  unlikely,  as  in  the  case  of  a  holdover  from  a  prior 
administration,  early  resignation  is  often  encouraged  if  it  -nits  the 
regulator's  plans.  For  example,  FTC  Commissioner  Sigurd  Anderson 
assumed  thai  President  Johnson  would  replace  him  when  his  term  ex- 
pired in  1966,  and  that  assumption  was  a  factor  in  his  decision  to  re- 
sign 2  years  earlier.  Some  regulators,  who  otherwise  would  be  willing 
to  serve,  are  not  interested  in  mounting  the  necessary  full-scale  cam- 
paign :  these  commissioners  are  more  likely  to  consider  other  attractive 
career  oilers  in  midterm. 

There  i-  no  doubt  that  length  of  service  adds  stability  and  expert  ise 
to  an  agency  in  tin1  same  way  that  brief  terms  tend  to  detract  from  it. 
But  under  the  present  system  of  reappointment,  it  is  not  clear  that 
long  service  is  consistently  in  the  public  interest.  The  most  salient 
fact  about  the  career  commissioner,  who  has  managed  reappointment 
from  several  administrations,  is  that  In1  has  somehow  survived.  From 
time  to  time,  it  is  a  result  of  outstanding  <|iialities:  more  often,  how- 
ever, the  explanation  lies  elsewhere.  As  Professor  Jaffe  lias  pointed  out : 
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If  tln>  life  tenure  man  is  more  expert  be  ni;:y  at  the  same  time  he  more  tradi- 

tion-bound,  less  energetic  His  very  tenacity  may  Indicate  that  he  is  it-vS  able  to 

command  his  pick  of  jobs  and  that  he  stands  somewhat  in  awe  of  the  business 
tycoons.  If  he  La  greatly  eoneerned  with  reappointment  he  is  careful  not  to  offend 
political  figures.  Finally,  the  homo  American**  likes  to  he  liked  by  everyone  bom 
the  President  down  to  his  own  office  hoy.  Hostility  arouses  his  anxiety  ;  lie 
wants  to  give  everyone  as  much  as  possible.  If  being  a  "good  fellow"  i>  an 
avocation  with  the  ordinary  man,  it  is  almost  the  business  of  the  administrator." 

A  talent  for  survival  does  not  necessarily  surest  a  talent  for  insight- 
ful regulation.  Therefore,  it  is  doubtful  that  lon£  service  benefits  the 
agencies  in  the  present  context — which  leaves  us  somewhere  between 
Scylla  ami  Charybdis  :  -J.  or  3  years  service  is  too  brief  to  have  much  of 
an  impact,  and  commissioners  who  serve  two  or  more  terms  are  often 
given  to  ossification. 

Henry  Geller,  a  former  General  Counsel  of  the  Communications 
Commission,  has  a  proposal  which  might  prove  to  be  a  route  out  of  t  hat 
dilemma.24  Geller  suggests  that  commissioners  be  appointed  to  a  15- 
year,  nonrenewable  term,  and  that  they  be  prohibited  from  employ- 
ment by  the  industries  they  regulated  for  a  period  of  10  years.  Geller's 
idea  eliminates  two  matters  which  are  the  source  of  considerable  dis- 
1 1  action  for  many  commissioners:  Reappointment  and  subsequent  em- 
ployment by  the  regulated  industries.  Both  have  a  decided  affect  on 
the  performance  of  many  regulators.  As  a  further  inducement,  Geller 
would  also  give  a  generous  pension — amounting  to  perhaps  80  percent 
of  the  salary — upon  retirement  to  those  commissioners  who  had  com- 
pleted the  full  term.  Commissioners  would  take  the  job  with  the  clear 
understanding  that  a  long-range  commitment  had  been  made,  and  the 
regulator's  energies  would  be  centered  on  the  job  at  hand  rather  than 
on  their  future  employment.  It  i-s  a  worthy  idea  which  merits  close 
consideration.  Yet  there  are,  as  Geller  realizes,  problems  with  the 
proposal.  The  most  obvious  is  that  the  agencies  would  be  even  fur- 
ther insulated  from  change.  There  would  be  less  latitude  for  error  in 
appointment  decisions;  mediocre  appointees  could  dominate  a  com- 
mission for  many  years,  and  a  subsequent  administration  would  be 
powerless  to  correct  the  situation. 

At  p resent,  the  prerogative  of  a  President  not  to  reappoint  or  to 
remove  someone  from  office  is  a  critical  part  of  the  overall  appoint- 
ment power.  Like  other  facets  of  the  appointive  process,  partisan  con- 
siderations, more  than  merit  or  qualification,  are  the  dominant  factors 
in  those  decisions.  The  Presidential  power  of  removal  takes  three 
forms:  the  decision  on  reappointment;  informal  pressures  to  resign 
and  outright  firing;  and.  finally,  forced  retirement  due  to  age. 

The  Decision  on  Reappointment 

Presidents,  almost  without  exception,  reappoint  a  willing  Commis- 
sioner whom  they  initially  selected.  In  the  1940's,  Wright  Patman  had 
the  temerity  to  suggest  that  Truman  remove  three  FTC  members  be- 
cause of  their  political  philosophy  or  their  advanced  age.  After  re- 
minding the  Congressman  that  he  had  either  appointed  or  reappointed 
each  of  those  men.  Truman  succinctly  told  Patman:  "As  you  know,  it  is 

-  Louis  L.  Jaffe,  "The  Effective  Limits  of  the  Administrative  Process:  A  Reevaluation." 
f,7  Harvard  L.   Rev.   1105,  1183    (1054). 

-•»  s<w  Benry  Geller.  "A  Modest  Proposal  for  Modest  Reform  of  the  Federal  Communica- 
tions Commission,"  63  Geo.  L.J.  705,  722-724  (1075). 
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not  a  policy  of  mine  to  pull  the  rug  out    Fran?  under  my  app 

nients."        Truman's    statement    characterizes    the    attitude    01    every 

President  under  mosl  circumstances;  only  two  Commissioners 

not   been  reappointed  by  the  President   who  initially  put   them  in 

office. 

The  firsl  was  ( reorge  Me(  )onnaughey  and  thai  situal  ion  was  handled 
very  gingerly:  repeatedly,  the  FCC  Chairman  claimed  that  lie  had 
been  offered  reappointment  by  Eisenhower  and  thai  he  was  thinking 
about  it.  Yet.  records  at  the  Eisenhower  Library  indicate  that  at  the 
time  he  was  making  those  claims,  his  Commission  seat  bad  been  offered 
to  someone  else.  It  is  doubtful  that  the  Eisenhower  administration 
would  have  offered  him  another  term  because  the  YCC  and  MeCon- 
naughey  were  under  a  cloud  of  suspicion  and  confirmat  ion  would  have 
been  no  easy  matter.  The  ot  her  except  ion  occurred  in  1972  when  Thomas 

Houser  was  allowed  only  to  complete  the  remaining  few  months  of  t  he 
Wells  term.  When  he  had  first  been  appointed,  it  was  assumed 
Houser  would  have  followed  a  cautious,  conservative  line  on  the  Com- 
mission. Instead,  Houser  tended  to  be  more  progressive,  much  to  the 
irritation  of  segments  of  the  broadcasting  industry.   Hut.  more  im- 
portant, it  had  been  understood  that  he  was  merely  holding 
for  Charlotte  Reid.  The  problems  increase   in   accordance   wit!,   the 
degree  of  controversy.  Philip  Elman,  for  instance,  had  not   p] 
certain  influential   Congressmen   by  his  votes  on   Robinson-Patman 
Act  matters,  and  they  almost  were  successful  in  having  him  dumped 
in  1963.  Others  have  had  similar  difficulties,  hut  generally  a  Presi 
will  reappoint  those  regulators  whom  he  initially  selected. 

With  even  greater  consistency.  Presidents  do  not  feel  that  they  need 
to  reappoint  Commissioners  appointed  by  their  predecessors     ■  '■ 
in  the  case  of  the  "accidental"  President,  such  as  Truman  or  LBJ,  who 
•  •on*  inued  their  predecessors'  appointees  at  least  until  they  were  ele 
in  their  own  right.  Eisenhower  discontinued  every  Truman  member 
of  the  FTC,  and  Nixon  did.  the  same  to  the  Kennedy-Johnson  ap- 
pointees to  that  Commission.26  Those  seats  were  needed  to  fulfill  ad- 
ministration objectives  through  the  selection  of  partisans  of  the  Presi- 
dent and  his  party.  Regulatory  philosophy  or  ability  are  somel 
critical  considerations  in  the  reappointment  decision. 

But  usually  replacement  decisions  are  motivated  purely  by  partisan 
political   considerations.   Truman   appointee   Carretta   desired    reap- 
pointment from  Eisenhower,  and  he  had  Senator  Harry  ByrcVs  en- 
thusiastic support.  Chairman  Howrey  apparently  was  uncertain  that 
Carretta  should  he  replaced  since  he  had  been  a  willing  memfo 
Howrey's  majority :  there  was  no  problem  with  his  regulatory  phi 
phy,  and  it  was  a  Democratic  seat.  But,  what  patronage  adva 
could  he  gained  by  reappointing  Carretta  $  Instead,  Eisenhower  se- 
lected ;i   Democratic  Congressman,  which  directly  resulted  in  elec- 
tion of  a  Republican  in  the  district  served  by  the  appointee. 

Occasionally,  holdovers  from  a  previous  administration  are  reap- 
pointed, hut  it  is  the  rare  case.  [mmense  political  influence  can  have 
this  result.  It  is  doubtful,  for  instance,  that  anyone  had  to  remind 
the  Eisenhower  White  House  that  Sam  Raybura  was  VCC  Commis- 

•    Patman  t..  Truman,  Juno  23.  in-in  ;  Trumnn  to  Patrnan,  .Tun.-  27,  1949  HST1 
resldenl   Nixon  left   office  b.-f.»r.-  taking  any  action  .mi  FTC  Commissioner  D 

holdover  from  the  Kennedy-Johnson  administrations.  IHxon  was  inbeeqnenth?  reappointed 
by  President  Ford. 
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sioner  Bartley's  uncle,  and   he   was  renominated  in  1058  without 
difficulty. 

The  more  common  variety  of  holdover  reappointment  is  the  career 
Commissioner.  There  are  several  major  characteristics  which  mark 
these  individuals.  First,  they  have  served  for  at  least  two  full  terms, 
and  in  the  process  have  lost  much  of  their  active,  partisan  identity. 
As  such,  they  are  acceptable  to  both  political  parties.  They  are  also  usu- 
ally nonactivists.  both  in  philosophy  and  style  ;  typically,  they  are  very 
acceptable  to  influential  segments  of  the  regulated  industries.  Rose! 
Hyde  of  the  FCC  was  the  prototype  career  Commissioner;  his  entire 
career  since  the  1920's  had  been  devoted  to  communications  regula- 
tion. Before  he  retired  in  1969,  Hyde  had  been  appointed  or  reap- 
pointed by  three  Presidents,  and  had  served  as  Chairman  or  Acting 
Chairman  in  as  many  administrations.  There  appears  to  be  an  iden- 
tifiable trend  away  from  Commissioners  who  serve  long  periods  with 
an  agency,  although  FCC  Commissioner  Robert  E.  Lee  was  recently 
reappointed  to  a  fourth  term,  and  Paul  Rand  Dixon  has  been  a  mem- 
ber of  the  FTC  since  1961. 

Bi  moral  of  a  Commissioner 

Although  it  has  never  been  done,  Congress  has  the  power  to  remove 
a  regulatory  Commissioner  through  the  formal  process  of  impeach- 
ment. The  President's  prerogative  in  this  regard  is  far  less  clear.  As 
Justice  Felix  Frankfurter  has  written,  the  "controversy  pertaining 
to  the  scope  and  limits  of  the  President's  power  of  removal  fills  a 
thick  chapter  in  our  political  and  judicial  history."  A  thick  chapter 
which,  it  must  be  added,  leaves  many  questions  unresolved.  The  stat- 
ute creating  the  FTC  expressly  provides  that  Commissioners  shall 
only  be  removed  by  the  President  for  "inefficiency,  neglect  of  duty, 
or  malfeasance  in  office'' ; 2T  but,  the  Communications  Act  of  1934  is 
silent  on  the  question.  Yet,  within  a  year  after  the  creation  of  the 
FCC.  the  Supreme  Court  handed  down  its  opinion  in  Humphrey's 
case.-8  That  decision  involved  an  FTC  member  who  had  been  fired 
by  President  Roosevelt  due  to  disagreements  over  policy.  In  its 
opinion,  the  Court  paid  particular  attention  to  the  fact  that  there  was 
an  express  limitation  in  the  Trade  Commission  Act  which  allowed 
removal  only  for  cause.  More  than  20  years  later,  the  Court  placed  the 
same  restrictions  on  removal  even  though  the  statute  creating  the  Com- 
mission involved  in  that  case  did  not  contain  any  express  provision 
concerning  removal.29 

Therefore,  one  aspect  of  the  removal  power  is  relatively  clear:  a 
President  cannot  remove  a  sitting  Commissioner  whose  term  has  not 
expired  simply  because  he  wants  to  appoint  a  member  of  his  own 
choosing.  Also,  disagreement  over  policy  is  not  sufficient  cause  for 
removal  of  a  member  of  the  independent  agencies. 

But  what  constitutes  good  cause,  and  how  is  it  established?  On 
that  question,  the  statutes  are  silent,  and  there  are  no  regulations  out- 
lining procedures  for  the  White  House.  In  the  past  30  years,  there  have 
only  been  two  instances  where  the  President  has  removed  a 
member  of  either  the  FTC  of  FCC.  Both  concerned  the  latter  agency 


-■  15  D.S.C.  42. 

»  Humphrey's  Executor  v.  United  States,  295  U.S.  602  (1935). 
•  iWoo    v.    I  nited  States,  357   U.S.   349    (1958)    (War  Claims  Commission). 
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during  the  Eisenhower  administration,  and  both  came  as  a  result  of 
scandal.  Richard  Mack,  iii  L958,  and  John  Doerfer,  in  I960,  resigned 
from  the  FCC  al  the  request  of  the  Eisenhower  White  House,  [n  each 
instance,  the  regulators  complied  with  a  request  made  by  a  member 
of  the  President's  staff,  although  FCC  Chairman  Doerfer  did  speak 
with  President  Eisenhower  before  his  resignation  was  made  public. 
Neither  ( Jommissioner  resisted  the  request,  and  therefore,  there  was  no 
necessity  for  any  further  action.  It  is  interesting  that,  on  the  Mack 
resignation,  President  Eisenhower  wondered  aloud  at  a  pies-  confer- 
ence whether  a  "trial  of  some  kind"  would  be  required  before  the  ( Jom- 
missioner could  be  fired. 

In  L975,  President  Ford  faced  that  very  -it nation  with  Robert  I). 
Timm,  a  member  of  the  CAB.30  For  various  reasons,  the  Ford  adminis- 
t  ration  wanted  Timm's  resignat ion.  But  the  ( Jommissioner,  whose  term 
had  over  1  year  remaining,  steadfastly  resisted  removal. 

Shortly  thereafter,  a  determined  White  House  made  the  next  move. 
( 'onnsel  to  the  President  Roderick  M.  I  [ills  notified  the  ( Jommissioner 
that  a  hearing  would  be  convened  on  October  27  to  "determine  whether 
you  should  he  removed  from  office  by  the  President  pursuant  to  the 
authority  conferred  by  49  U.S.C.  1321(a)  (2)" — which  provided  for 
removal  of  ( 'A  B  members  by  the  President  for  "inefficiency,  neglect  of 
duty,  or  malfeasance  in  office."  After  setting  forth  several  allegations, 
Hills  outlined  for  Timm  the  procedures  which  would  be  followed  at 
that  hearing: 

Yea  will  be  given  an  opportunity  to  present  facts  and  arguments  addressed  t<> 
the  matters  specified  above,  both  orally  and  in  writing.  You  are  invited  t<>  attend 
personally  and  t«»  l»e  assisted  by  counsel.  Xou  may  provide  witnesses  it'  they  have 
relevant  evidence  to  offer.  Witnesses  will  not  he  sworn,  hut  will  he  <ulije<-t  to 
cross-examination.  The  hearing  will  he  informal,  and  no  transcript  will  he  made 
unless  yon  specifically  so  request  and  make  the  accessary  arrangements  at  your 
expense,  allowing  for  the  Counsel's  office  to  purchase  one  copy. 

The  letter  then  noted  that  a  member  of  the  President's  staff  would 
preside  at  the  hearing.  It  was  (dear  from  the  letter  that,  although 
Timm  was  "invited  to  he  present."  his  attendance  was  not  required; 
the  hearing  would  proceed  without  him  if  uecessary.  The  hearing  find- 
ings would  be  forwarded  to  the  President  who  would  then  reach  his 
decision  on  removal. 

It  is  anybody's  guess  as  to  what  statutory  hasis  was  used  for  pro- 
mulgating these  hearing  procedures;  as  with  all  other  independent 
agencies,  the  statute  provided  no  guidance.  Even  though  no  hearing  at 
all  is  required,  the  White  Rouse  processes  were  extraordinary  by  any 
standard:  The  record  would  form  the  basis  of  the  decision,  hut  the 
Commissioner  had  to  see  that  it  was  made  and  bear  the  expense;  the 
accuser  would  also  act  as  the  presiding  officer;  witnesses  could  give 
unsworn  testimony:  the  burden  of  proof  appeared  to  he  on  the  Com- 
missioner, although  his  presence  was  not  required — procedures  appar- 
ently designed  only  for  the  case  of  Commissioner  Timm.  and  no  indi- 
cation that  they  would  apply  to  any  subsequent  removal  matter. 
Finally,  there  was  no  mention  of  any  judicial  review  of  either  the 

•'"Ail  i>f  tiio  information  on  the  Timm  removal  :ir«i  based  <>n  ttio  following  lett< 
of  whi.-h  w.>r.>  provided  to  the  authors  by  Commissioner  Timm'*  office  :  Roderick  M    Hills  to 
Timm.  Oct.   17.  1975;  John  Golden  to  ITilN.  Oct  20,   1975:  Timm   to  Philip  W.   Buchen. 
Nov.  6,  1975;  Bnchen  to  Timm.  Nov.  11,  1975;  Timm  to  Buchen,  Nov.  12,  1975     B 
Timm,  Dec.  5,  1975;  Timm  to  Buchen,  Dee   10,  1975;  Timm  to  President 
i'imm  to  Buchen.  Dec.  10.  197o. 

62-119— 7G 2S 
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hearing's  findings  or  the  President's  decision.  Several  additional  angry 

letters  were  exchanged  on  this  matter,  Imt  Commissioner  Timm  did 
eventually  submit  his  resignation  to  President  Ford  as  requested.  NTo 
hearing  was  ever  conducted. 

The  problems  raised,  however,  by  the  Timm  removal  are  still  very 
much  unresolved.  What  should  the  processes  be  for  reaching  a  Presi- 
dential decision  to  remove  an  independent  Commissioner^  What  is  the 
nature  of  judicial  review  of  such  a  decision?  What  is  the  status  of  the 
( Jommissioner  while  the  case  is  pending  in  t  he  courts?  The  Timm  case 
illustrates  what  can  happen  when  there  is  a  lack  of  definitive  guide- 
lines: Procedures  suddenly  and  arbitrarily  appear,  as  from  the  head 
of  Zeus,  without  opportunity  for  public  examination  or  comment. 

Removal  due  to  aqc 

Like  judges  and  Congressmen,  independent  Commissioners  would 
like  to  determine  for  themselves  when  they  should  retire  on  account 
of  age;  indeed,  once  a  regulator  is  over  65,  there  is  very  little  likeli- 
hood of  any  career  other  than  that  of  being  a  Commissioner.  As  such, 
there  is  a  tendency  to  cling  tenaciously  to  the  office  particularly  by 
those  Commissioners  who  have  reached  advanced  aires.  But  Congress 
has  made  an  arbitrary  decision  in  this  regard:  the  Civil  Service  Re- 
tirement Act  provides  that  "employees"  who  reach  the  age  of  TO  shall 
he  "automatically"  discontinued  unless  the  President  expressly  ex- 
empts that  individual  from  the  provisions  of  the  statute.31  The  precise 
meaning  of  this  act  as  applied  to  the  regulatory  commissions  lias  never 
been  tested  in  the  courts.  Therefore.  Presidential  advisers  have  moved 
cautiously  in  removing  a  Commissioner  due  to  age. 

The  legislative  history  of  the  amendments  to  the  Civil  Service  Re- 
tirement Act  indicates  that  regulatory  Commissioners  are  indeed  in- 
cluded within  the  term  "employee"  and  therefore  must  retire  at  age 
70  unless  granted  a  Presidential  exemption.32 

Presidents  usually  do  not  select  Commissioners  who  will  reach  the 
mandatory  retirement  age  before  the  completion  of  their  term  of  of- 
fice. President  Truman,  however,  was  willing  to  reappoint  several 
PTC  Commis>ioners  each  of  whom  had  passed  their  70th  birthday: 
indeed.  Truman  renominated  and  Congress  confirmed  one  Commis- 
sioner several  months  after  he  had  celebrated  his  80th  birthday.  Put, 
these  were  Roosevelt  holdovers,  and  Truman  was  still  an  "accidental" 
President.  Every  President  since  Truman,  however,  has  had  a  firm 
policy  against  appointing  Commissioners  of  advanced  age  and  against 
allowing  exemptions  beyond  the  age  of  70.  As  a  general  matter,  Lyndon 
Johnson  was  no  exception.  Yet,  President  Johnson  did  renominate 
FTC  Commissioner  Maclntyre  even  though  he  would  reach  the  man- 
datory retirement  age  before  his  term  ended.  Johnson's  action  later 
caused  serious  problems  for  the  Nixon  administration. 

In  1071,  when  Maclntyre  reached  the  age  of  70,  fully  4  years  re- 
mained of  hi-  term.  The  Xixon  White  House,  anxious  for  seats  on  the 
FTC,  was  reluctant  to  grant  any  extension  at  all:  even  Chairman 
Kirkpatrick  initially  opposed  it.  But  Maclntyre  had  been  cooperative 
in  Chairman  Weinberger's  efforts  to  reorganize  the  FTC  even  though 
it   had   meant   some  conflicts   with    Congress   and   former   Chairman 

«  6  T'.S.C.  8335  n07m. 

•'-  S..f>  IT.  Rept.  No.  24'JO.  70th  Cone:..  2d  soss.  2   (1040)  ;  S.  Rept.  No.  1070,  70th  Cons.,  2d 
1    (1040)  ;   02   Concr.   Roc.   020.°,    (1040)  ;   02   Cong.   Roc.   82.").")    (1040). 
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Dixon.  Finally,  Maclntyre  secured  an  exemption.  Usually  an  exemp- 
tion is  grantea  for  the  remainder  oi  the  term,  but  in  Maclntyre?s 
it  was  limited  to  L2  months.  On  two  subsequent  occasions,  two  other 
t -year  exemptions  were  granted.  For  all  practical  purposes,  Maclntyre 
was  serving  at  the  pleasure  of  the  President.  Early  in  L973, 
several  consumer  groups  challenged  Maclntyre's  participation  in  a 
pending  matter  on  the  grounds  thai  President  Nixon  lawfully  could 
not  grant  annual  exempt  ions  and  that,  as  a  result,  Maclntyre  had  lost 
the  independent  judgment  necessarj  to  his  office.  There  were  no  spe- 
cific allegations  of  undue  influence.  A  few  months  later,  the  issue  was 
rendered  moot  by  Maclntyre's  premature  resignation.  The  fact  that 
there  was  st  ill  better  than  6  month-  remaining  of  the  third  extension 
gave  the  impression  that  hi-  resignation  had  been  requested  by  the 
White  House.  Conceivably,  the  legal  action  by  tin'  citizen  groups  was 
part  of  the  reason  forthe  resignation. 

The  Maclntyre  case  illustrates  the  political  problems  Presidents 
create  for  their  successors  by  naming  individual.-  who  will  reach  7(< 
before  their  term-  expire.  In  all  hut  the  most  exceptional  cases,  no 
President  should  nominate  such  persons  to  the  regulatory  commissions, 
and  the  Semite  should  decline  to  confirm  them. 

Sub8i  qui  rd  Can 

There  is  a  widely  held  notion  that  regulators  cash  in  handsomely 
after  their  agency  service  due  to  the  contacts  they  have  cultivated  and 
the  experience  they  have  acquired.  It  is  true  that  the  prospects  for 
some  commissioners  have  been  brighter  after  commission  service  than 
before,  and  some  have  done  very  well  financially  in  their  subsequent 
careers.  It  is  equally  true  that  a  few  commissioners  have  consciously 
used  their  appointments  as  a  steppin<rstone  to  lucrative  careers  after- 
ward. Yet  these  jobs  randy  lead  to  higher  office,  whether  appointive 
or  elective:  commissioners  almost  never  become  judges  or  Cabinet 
members  or  ( )ongressmen.  The  vast  majority  do  remain  in  Washington 
and.  in  one  fashion  or  another,  eventually  end  up  serving  the  interests 
they  once  regulated.  Hut  relatively  few  become  wealthy  and  some  find 
that  their  influence  ends  the  day  they  leave  office.  As  Such,  the  sub- 
sequent career-  of  many  commissioners  significant  ly  reflect-  the  quality 
of  the  people  selected  a-  regulators. 

What  does  the  F< '( '  or  FT( !  mean  to  the  average  voter  \  Pract  ically 
nothing — or  if  anything,  the  commissions  are  vaguely  identified  as 
part  and  parcel  of  a  distant,  impenetrable  Federal  bureaucracy.  As 
such,  these  appointments  are  not  an  advantage  to  those  commissioners 
who  seek  elective  office  after  their  agency  service.  Indeed,  they  can  be 
a  positive  hindrance:  The  years  on  the  Commission  have  removed 
them  not  only  from  contact  with  their  State,  but  also  from  extensive 
contact  with  partisan  political  interests  in  general. 

Two  Trade  Commissioners  in  this  period  ran  for  public  office  after 
agency  service.  One  lost  probably  because  of  In.-  FTC  service,  and  the 
other  won  in  spite  of  it.  Sigurd  Anderson,  who  had  twice  served  as 
Governor  in  the  I950's,  came  within  a  hairbreadth  of  winning  the 
South  Dakota  Republican  gubernatorial  nomination  in  L964. 

Although  he  made  occasional  speeches  to  South  Dakota  businessmen, 
Anderson  had  been  in  Washington  for  almost  9  years  doing  things  that 
the  average  roter  neither  identified  witli  nor  understood.  Like  Xiider- 


414 

son.  Robert  Secrest  bad  held  elective  office  before  bis  FTC  appoint- 
ment: For  many  years,  he  had  represented  a  conservative  Ohio  dis- 
trict  in  Congress.  Well  over  a  year  after  be  left  the  FTC,  Secrest 

accepted  the  Democratic  nomination  in  the  same  district,  when  the 
nominee  of  his  party  unexpectedly  withdrew  several  weeks  before  the 
election.  Secrest    was  elected  to  Congress  after  an  absence  of  8  year-: 

reelected  in  L964,  Secrest  was  beaten  2  years  later  largely  as  a  result 
of  reapportionment.  Secrest  found  his  FTC !  service  to  he  of  "mini ma  1" 
value  in  any  of  those  paces. 

Only  one  member  of  the  FCC  in  the  past  .°,0  years  has  actually  run 
for  public  office  following  agency  service.  YCC  member  Robert  Wells 
did  leave  the  agency  in  1971  with  the  intention  of  seekingthe  Kans 
governorship;  however,  just  as  he  was  about  to  formally  announce  his 
candidacy,  he  withdrew  on  advice  of  his  physician. 

FCC  Commissioner  Nicholas  Johnson  considered  seeking  a  seat  in 
the  U.S.  Senate  from  Iowa  in  1972.  but  then  decided  to  remain  as  a 
commissioner.  Two  years  later,  in  June.  1074,  Johnson  was  narrowly 
defeated  in  a  bid  for  the  Democratic  nomination  for  Congress  from 
aii  Iowa  district.  Johnson  had  not  lived  in  the  district  for  a  number 
of  years,  and  his  ties  to  that  community  were  at  best  tenuous;  as  such 
the  narrow  margin  of  defeat  suggests  that  his  reputation  as  an  aggres- 
sive, public  spirited  regulator  may  have  been  of  some  assistance.  His 
years  on  the  FCC  were  an  advantage  in  obtaining  campaign  contribu- 
t  ions — much  of  the  money  was  raised  outside  Iowa. 

In  the  past  30  years,  only  one  FCC  or  FTC  Commissioner  has 
actually  won  a  popular  election  following  agency  service.  As  of  yet. 
no  Commissioner  has  managed  to  win  an  elective  position  who  had  not 
held  such  office  prior  to  Commission  service.  Therefore,  it  can  be 
safely  said  that  appointment  to  a  regulatory  commission  is  no  route 
to  elected  public  office. 

Commissioners  fare  about  as  well  in  higher  levels  of  the  Federal 
Government,  which  is  slightly  more  surprising.  Caspar  Weinberger, 
after  about  7  months  at  the  FTC.  left  to  become  Deputy  Director  of 
the  OMB.  Later,  he  was  named  Secretary  of  Health,  Education,  and 
Welfare  by  President*  Nixon.  He  is  the  only  Commissioner  in  this 
period  to  serve  in  the  Cabinet. 

Chairman  Dean  Bureh  was  the  only  other  FTC  or  FCC  member 
to  go  on  to  high  executive  office:  In  1974,  he  was  named  by  Richard 
Nixon  to  be  a  counselor  to  the  President  with  Cabinet  rank.  Perhaps, 
Newton  Minovr  could  have  served  in  some  other  position  in  the  Ken- 
nedy administration,  but  he  declined  all  overtures  in  that  regard.  The 
only  remaining  Commissioner  who  served  in  a  executive  position  fol- 
low im:  agency  service  was  FCC  member  Wadsworth,  who  spent  less 
than  a  year  as  a  special  member  of  the  U.S.  delegation  to  the  Inter- 
national  Telecommunications  Satellite  Consortium    (Intelsat). 

In  general,  regulatory  commissioners  do  not  o-o  on  to  higher  Govern- 
ment positions.  One  major  reason  is  that  many  commissioners  leave 
after  the  administration  which  initially  appointed  them  is  out  of 
office;  flu1  new  administration  is  unlikely  to  retain  them  in  any  capacity 
for  partisan  reasons  if  nothing  else.  Another  reason  lies  in  the  type 
of  exposure  commissioners  have:  As  independent  commissioners,  they 
are  Isolated  from  the  partisan  interests  which  influence  these  appoint- 
ments. Finally,  there  is  the  attraction  of  non-Government  careers.  All 


415 

the  same,  there  is  a  lingering  suspicion  thai  some  of  the  p  individuals 
are  not  appointed  to  other  positions  because  they  have  failed  to  make 
any  pari  icular  mark  as  a  regulator. 

That  also  seems  to  be  the  principal  reason  wh.3  more  regulators  are 
not  appointed  judges  following  service  in  what  is  theoretically  a  quasi- 
judicial  position.  It  is  a  rare  occurrence  for  a  regulator  to  be  promoted 
to  a  Federal  judgeship:  Only  two  commissioners  in  tills  period  were 
nominated  to  the  Federal  bench,  and  only  one  was  confirmed. 

A.  Leon  Higginbotham  is  tin1  exception.  In  L963,  President  Ken- 
nedy nominated  him  to  a  Federal  district  court  judgeship  in  Phila- 
delphia. In  one  sense,  that  nomination  was  the  result  of  hi-  service 
on  the  FTC.  Tlif  AHA'-  Standing  Committee  on  the  Judiciary  was 
reluctant  to  recommend  him  for  the  judicial  appointment  the 
before  lie  was  finally  nominated.  Therefore,  when  Higginbot 
joined  the  FTC,  it  was  widely  assumed  that  it  was  little  more  than 
a  waiting  period  for  an  eventual  appointment  as  one  of  the  first  black 
district  court  judges  in  tin-  history  of  the  Federal  judiciary. 

In  L951,  FCC  Commissioner  Frieda  Hennock  was  nominated  to  a 
district  court  judgeship  in  New  Fork,  but  the  Bar  Association  of  the 
city  of  New  York  declared  that  she  was  "totally  unqualified^'  and 
promised  to  "vigorously  oppose"  her  confirmation.  The  bar  associa- 
tion never  publicly  explained  the  reasons  for  it^  conviction,  but  the 
nomination  was  eventually  withdrawn  after  several  month-  and  a 
closed  Senate  hearing.  To  this  day.  it  is  uncertain  why  she  was  not 
confirmed:  The  National  Archives  contain  a  single  envelope  marked 
"Sensitive  Material"  which  probably  contains  the  answer,  but  the 
envelope  is  sealed. 

( Jenerally  speaking,  the  search  for  judicial  appointees  does  not  focus 
on  the  regulatory  agencies. 

Other  Commissioners,  however,  have  been  considered  for  judicial 
appointments.  In  L954, an  active  campaign  was  waged  to  place  Edward 
I  [owrey  on  the  I  '.S.  Supreme  ( !ourt :  one  of  his  legal  advisors  informed 
the  White  House  of  the  various  individuals  and  groups  who  end< 
him  for  that  position.  Paul  Rand  Dixon  considered  the  possibility  of 
a  judicial  appointment  the  year  he  was  selected  for  the  chairmanship 
of  the  Trade  Commission.  FTC  Commissioners  Carretta  and  Elman 
were  each  under  consideration  for  appointment  to  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia  Circuit.  ( 'arret t a.  who  was  con- 
tacted, interviewed,  and  recommended  by  the  ABA  committee,  also 
submitted  copies  of  his  FTC  J  opinions  at  the  request  of  the  Just ic<  I  •■ 
partment  in  L962.  *  Elman,  following  his  reappointment  to  the  FTC  in 
1963,  was  also  actively  considered  for  the  same  court.  Former  Justice 
Felix  Frankfurter  enthusiastically  supported  Elman  for  the  bene  .  1  n 
August  L964,  Frankfurter  happened  to  speak  with  Chief  Justice 
Warren  concerning  Elman,  and  he  communicated  the  Chief  Justice's 
views  directly  to  Walter  Jenkins :  "1  don't  know  when  I  have  heard 
|  Warren  |  -peak  with  equal  enthusiasm  of  any  lawyer  as  an  advocate 
as  he  did  of  Phil  Elman  or  of  any  official  or  any  mem!  regula- 

tory commissions  ::         "   Frankfurter  then   provided   Jenkins    ■ 
a  detailed  statement  of  Warren's  remarks.     But,  neither  Carretta  nor 
Elman  receii  "d  the  appointment. 

'  une  13,  1951,  p.  11. 
a   with  i  '.ir.-t  t:i.  . 

28,   1064.    ! 
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The  same  was  true  with  FCC  Commissioner  Loevinger,  who  had 
lefl  the  Minnesota  Supreme  Court  to  join  the  Kennedy  Justice  De- 
partment. Loevinger  would  have  been  delighted  to  accept  a  judicial 
nomination,  hut  no  such  offer  was  made  either  by  the  Kennedy  or 
Johnson  administrations.  There  also  appeal-  to  have  been  some 
indirect  inquiries  both  to  Commissioner  Jones  and  Chairman  Kirk- 
patrick  concerning  possible  elevation  to  the  Federal  bench  by  the 
Nixon  administration:  however,  neither  got  beyond  the  inquiry  stage 
and  apparently  were  motivated  in  part  by  a  desire  to  promote  those 
individuals  off  the  FTC.  Whether  the  White  House  was  involved  in 
these  inquiries  is  uncertain.  Finally  Sigurd  Anderson,  who  had  spent 
his  entire  life  in  public  service,  was  appointed  a  State  trial  court 
judge  by  the  Governor  of  South  Dakota  and  later  went  on  to  win 
relection  in  his  own  right— making  him  the  only  other  person  who 
served  as  any  type  of  judge  after  Commission  service. 

The  commissionership,  therefore,  is  usually  the  last  public  office 
most  regulators  hold.  What  is  left  for  them  to  do?  Some  retire 
altogether.  A  few  regulators  become  academics  once  they  Leave  office. 
Mary  Gardiner  Jones,  who  initially  accepted  a  facility  appointment 
at  the  University  of  Illinois  while  remaining  as  counsel  to  a  Wash- 
ington  law  firm,  and  Philip  Elman,  who  eventually  became  a  full-time 
professor  at  Georgetown  Law  School,  are  recent  examples  of  regula- 
tors turned  teachers.  In  the  past  30  years,  only  one  Commissioner, 
Nicholas  Johnson,  has  devoted  his  knowledge  and  experience  full 
time  to  the  consumer  movement.  Of  course.  Commissioner  Johnson 
had  been  a  leading  light  in  those  circles  almost  throughout  bis  service 
on  the  FCC.  That  had  been  his  principal  exposure  as  a  regulator, 
which  is  not  the  case  with  most  Commissioners. 

FTC1  and  FCC  Commissioners  are  principally,  almost  exclusively, 
exposed  to  the  private  interests  they  regulate.  Partly  because  of  that 
fact,  most  regulators  become  advisers  or  advocates  of  those  interests 
following  their  tenure  on  the  Commissions:  some  would  refer  to  this 
as  "cashing  in"  on  Government  service,  and  there  are  in  fact  those 
who  seek  these  appointments  as  a  steppingstone  for  later  career 
advancement.  However,  in  the  present  context,  it  is  unrealistic  to 
expect  anything  else.  Like  everyone  else.  Commissioners  do  the  things 
that  come  naturally:  they  enter  a  career  which  has  a  relationship  to 
their  regulatory  service,  and  utilize  the  particular  knowledge  and 
expert  ise  that  they  gained  in  that  position. 

In  one  way  or  another,  the  majority  work  for  the  companies  they 
once  regulated.  The  FTC  produces  trade  regulation  specialists,  and 
the  YCC  creates  communications  experts.  For  ex-FTC  Commission- 
ers— there  hasn't  been  a  nonlawyer  appointed  to  FTC  since  11)40 — 
it  has  always  meant  law  practice.  The  FCC  has  its  full  share  of  attor- 
neys as  well,  but  that  agency  also  has  had  Commissioners  who  were 
engineers  and  they  often  become  technical  advisers  to  the  regulated 
industries.  Employment  by  the  regulated  industries  following  Com- 
mission service  is  a  Long-established  tradition. 

Years  ago,  when  there  were  no  restrictions  on  subsequent  practice 
before  the  agency,  the  transition  between  Government  service  and 
private  employment  could  be  quite  blatant.  Take,  for  example,  the 
case  of  Wayne  Coy.  On  February  21,  1952,  Coy  spoke  with  President 


-117 

Truman  and  asked  thai  he  be  "immediately"  relieved  of  his  d 
as  ( lhairman  of  the  F< '( '.  Truman  must  have  been  stunned  :  For  well 
over  -"'>  years,  Coy  had  guided  the  agency  in  developing  an  allocations 
plan  for  television  licenses.  That  plan  was  yet  to  be  announced.  But, 
Coy  was  adamant  and  his  resignation  became  effective  that  same  day. 
Within  24  hours,  it  was  learned  that  Coy  had  been  placed  on  retainer 
by  Time,  [nc.  as  a  "television  consultant."  Time,  Inc.  -like  many 
oilier  concerns  planned  on  filing  for  the  maximum  of  five  tele- 
vision licenses  in  "strategic"  markets  as  well  as  acquiring  other 
broadcast  properties.86  Within   1  week-  of  his  resignation.  Coy  was 

hard  at  work  on  those  and  other  projects  for  his  new  employer.  Coy 
was  in  the  right  posit  ion,  and  left  at  t  he  right  t  ime. 

Five  year-  later,  another  FCC  Chairman,  George  McConnaughey, 
also  look  advantage  of  his  ( rovernment  service.  Just  a  few  da\ s  before 
lie  left  the  Agency,  Chairman  McConnaughey  mailed  an  engraved  no- 
tice to  Sherman  Adams  which  announced  the  formation  of  a  new 
Washington  law  firm.  McConnaughey,  Sutton  &  L'Heureux.  It  was  a 
distinguished  gathering  of  legal  talent:  Sutton  had  been  practicing 
communications  law  for  more  than  25  years;  L'Heureux  had  been  the 
FCC  Chairman's  assistant  for  congressional  relations  and  had  served 
in  various  legislative  capacities  for  years;  and,  of  course,  George  Mc- 
Connaughey proudly  listed  the  fact  that  he  had  been  FCC  Chairman, 
Renegotiation  Board  Chairman,  Ohio  Public  Utilities  Commission 
chairman  and  a  former  president  of  the  National  Association  of  Kail- 
road  atid  rtilities  Commissioners.  The  law  firm  had  been  created 
while  two  of  the  partners  were  holding  positions  in  the  Agency  whose 
activities  would  generate  the  principal  source  of  the  firm's  income 
and  business. 

Times  have  changed  somewhat,  hut  the  present  restrictions  against 
future  practice  before  an  agency  by  a  former  Commissioner  are  by 
no  mean-  onerous.  The  Trade  Commission  ha-  in  recent  years  adopted 
rules  concerning  subsequent  law  practice  by  former  Commission  mem- 
bers that  'have  posed  problems  for  some  individuals."7  Chairman  Kint- 
ner,  who  left  the  Agency  in  1961  after  more  than  in  years  service  on 
the  Commission  and  -tail',  was  among  the  first  to  feel  the  effect  of 
those  provisions.  Kintncr  was  forced  to  represent  trade  associations 
for  several  years  until  the  restrictions  lapsed.  Kintner,  however,  went 
on  to  become  one  of  the  most  successful  lawyers  in  Washington  with 
a  practice  largely  in  antitrust  and  trade  regulation  work. 

It  is  important  to  leave  the  Commission  under  honorable  circum- 
stances, and  with  the  impression  of  being  in  favor  with  the  adminis- 
tration and  the  Agency.  Expertise  certainly  commands  high  fees,  hut 
expertise  involves  more  than  knowledge:  It  involves  contacts  and 
easy  identification  with  those  who  are  -till  in  decisionmaking  positions. 
When  retiring  FTC  Commissioner  John  Reilly  opposed  the  nomina- 
tion of  a  candidate  supported  l>v  Paul  Hand  Dixon,  the  FTC  Chair- 
man reminded  Reilly  that  he  would  probably  have  work  before  the 
Agency  in  the  near  future.  McConnaughey  went  to  great  lengths  to 
indicate  that  his  departure  was  entirely  voluntary,  which  in  fact 
wasn't  cut irely  the  case. 


*  Rro  '  >52.  p   23. 
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ig  the   '  •  reil  ;■-  other  agencies,  >••.■  "OeUer,"  op.  <-it  .  p 
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Following  his  forced  resignation  in  I960,  FCC  Chairman  John 
Doerfer  floundered  in  Washington  for  a  year  attempting  to  establish 
a  law  practice;  but  the  fad  that  he  had  been  "fired  worked  against 
him.  Finally,  Storer  Broadcasting — which  had  been  involved  in  the 
indiscretions  that  resulted  in  his  resignation  hired  him  and  he  re- 
located in  .Miami.  Lowell  Mason  also  had  problems  setting  np  a  law 
practice  after  he  was  not  renominated  by  the  Eisenhower  adminis- 
tration; again,  it  was  well  known  that  he  was  noi  in  favor. 

Some  Commissioners  do  not  immediately  become  advocates  or  ad- 
visers for  the  regulated  industries,  and  instead  take  up  entirely  un- 
related work.  For  instance.  FCC  Chairman  Minow  left  the  Agency 
to  represent  the  Encyclopedia  Britannica,  which  had  been  a  client  of 
his  prior  to  his  appointment.  Minow  was  conscious  that  tin1  charge 
mignt  he  made  that  he  used  the  FCC  as  a  steppingstone  in  view  of  his 
premature  resignation;  but  like  others  before  him.  Minow  eventually 
drilled  hack  into  communications  law.  The  same  was  true  with 
Minow's  successor,  William  Henry.  Henry  first  worked  in  a  political 
campaign  he  fore1  joining  the  Washington  firm  of  Arnold  &  Porter. 
A  year  or  so  thereafter,  Henry  became  president  of  a  communications- 
related  company  in  New  York  City,  lie  Subsequently  returned  to  law- 
practice  in  Washington,  where  a  portion  of  his  practice  is  devoted  to 
communications  law.  Still  another  FCC  chairman.  Dean  Burch,  ini- 
tially served  as  a  top-level  adviser  in  both  the  Xixon  and  Ford 
administrations,  but  within  1  year  of  his  departure  from  the  FCC, 
Burch  became  a  partner  in  Pierson,  Ball  &  Dowel,  a  leading  Wash- 
ington communications  law  firm. 

In  sum.  the  majority  of  regulators  end  up  in  the  employ  of  the 
regulated;  as  such,  the  Commissions  are  a  training  ground  for  top- 
notch  advocates  in  the  private  sector.  Needless  to  say,  the  weak  rest  no- 
tions on  subsequent  practice  by  former  Commissioners  contribute  sig- 
nificantly to  that  result. 


(  JhAFTER     Twin  i  J    Fl  \\  i: 
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American  needs  ;i  radical  change  in  its  perceptions  of  the  qualities 
necessary  to  fill  commissionerships.  We  can  afford  nothing  If--.  The 
much-vaunted  American  frontier  spirit  is  -till  with  us  though  the 
frontier  is  gone.  The  spirit  of  tin-  frontier  both  feared  and  desj 
law  enforcement,  or  at  least  law  enforcement  that  was  too  efficient.  It 
i^  in  tin*  American  tradition  t<»  fear  government  that  is  too  powerful. 
And  ability  brings  power.  Yet,  whet  her  we  like  it  or  not .  big  cent  ral- 
ized  government  is  here  and  here  to  stay.  America  simply  can  no  longer 
afford  mediocrity  in  its  ( Commissioners.  We  have  come  of  age  and  it  is 
time  for  us  to  recognize  that  we  must  improve  the  quality  of  those  who 
govern  i  f  we  an'  to  meet  t  be  demands  we  now  expect  of  <>\\v  ( rovern- 
ment.  One  place  to  begin  is  with  the  Commissioners. 

The  regulators,  in  significant  part,  have  failed  because  their  role 
calls  for  talents  radically  different  from  t hose  possessed  by  the  major- 
ity of  men  and  women  who  have  been  appointed.  The  process  by  which 
t  he  White  I  louse,  under  Presidents  of  both  major  part  ies,  has  selected 
the  regulators  tends  to  eliminate  the  person  with  talents  for  imagina- 
tive, aggressive  regulation.  It  is  not  enough  to  fault  the  White  House 
or  the  Senate  for  a  process  which  is  in  sore  need  of  examination 
and  evaluation.  Knowing  how  we  have  appointed  regulators  for  the 
past  lV>  years  shows  that  we  cannot  expect  better  appointments  with- 
out  fundamental  changes  in  the  appointive  proc 

Thar  necessarily  leads  to  two  quest  ions.  First,  what  are  the  qualities 
we  should  he  Looking  for  in  the  men  and  women  we  appoint  to  the 
regulatory  commissions?  Second,  what  changes  can  he  made  in  the 
appointive  process  which  would  result  in  a  greater  Likelihood  of  such 
persons  being  selected  \ 

A  nominee'-  performance  a-  a  commissioner  can  never  he  predicted 
with  anything  like  certainty.  Nevertheless,  a  judgment  must  he  made 
on  the  nominee,  and  that  judgment  must  he  based  on  the4  prospective 
commissioner's  background,  experience  and  philosophy.  With  that    in 

mind,  the  following  qualities  are  suggested  for  prospective  nominees. 
First  and  foremost,  the  Commissioner  should  he  independent  in  his 

or  her  actions,  guided  solely  by  the  recognition  that  he  must  act  in  the 
pnl  >lic  interest  ami  nothing  else.  We  need  commissioners  who  have  t  he 

fortitude   to    reach    their   own    reasoned    judgments    and    the    courage 
to  -land  by  them. 

Second,  a  commissioner  should  have  a  demonstrated  sensitivity  to 
consumer  and  minority  needs.  In  the  past,  a  great  deal  of  time  has 
been  spent  on  the  question  of  whether  a  nominee  is  "not  insensitive" 
to  those  needs.  "What  is  required,  however,  is  proof  positive  tlial  the 
nominee  ln-v/ins  with  a  clear  understanding  of  the  particular  concerns 
of  t!-'  -'''ailed  minorities  within  our  society.  The  regulated  indus- 
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tries  have  the  resources  at  their  command  to  insure  thai  their  view- 
points will  lx>  heard,  argued  and  considered.  This  is  not  the  case  with 
other  groups  which  have  vital  interests  in  an  agency's  performance. 
Third,  a  prospective  commissioner  should  he  aide  to  demonstrate 

by  his  or  her  past  performance  some  concrete  interest  in  the  work  of 
the  agency  to  which  he  is  to  be  appointed.  Too  many  commissioners 
have  been  selected  with  only  some  vague  notion  that  thej  would  like 
to  he  regulators;  some  have  later  resigned  literally  out  of  disinterest 

in  the  agency's  work.  Minimally,  we  should  he  certain  that  a  person 
wants  the  job  and  we  should  have  some  idea  of  why  he  or  she 
wants  it. 

Fourth,  a  commissioner  should  have  a  high  standard  of  pei*sonal 
integrity,  and  a  clear  understanding  of  the  ethical  responsibilities 
of  the  office.  Each  agency  should  adopt  its  own  code  of  ethics,  clearly 
delineating  what  is  and  what  is  not  proper  conduct.  Such  a  code 
would  he  particularly  helpful  in  light  of  the  fact  that  most  commis- 
sioners have  never  before  held  public  oflico. 

Finally,  at  least  some  members  of  each  commission  should  have 
specific  knowledge  of.  and  experience  in,  the  work  of  the  agency  prior 
to  appointment.  A  principal  source  for  such  commissioners  is  the 
stall'  of  the  agency,  another  is  the  academic  community.  A  third  source 
is  the  regulated  industry.  Despite  widespread  cynicism  concerning 
regulators  from  the  industry  to  be  regulated,  a  bar  against  such  ap- 
pointments would  not  be  desirable.  Outstanding  commissioners  can 
and  have  come  from  representatives  of  the  regulated  industries. 
Former  Trade  Commission  Chairman  Kirkpatrick  is  an  excellent  ex- 
ample. ITe  had  devoted  a  great  part  of  his  professional  career  to 
representing  the  interests  that  the  FTC  regulates.  But.  there  was  more 
than  that  in  Kirkpatrick's  background  :  lie  had  also  chaired  the  ABA 
panel  which  had  investigated  the  FTC  following  the  Nader  disclosures. 
That  fact  is  critical  and  should  serve  as  a  useful  guide  for  other  ap- 
pointees who  come  from  the  regulated  industries.  There  should  be 
some  significant  indication  in  the  persoivs  background  that  his  or  her 
horizons  are  broader  than  simply  managing  a  station  or  running 
an  airline  or  representing  advertisers;  some  evidence  that  the  prospec- 
tive nominee  has  thought  critically  about  the  problems  of  his  indusl  ry 
or  of. the   agency   which   regulates  it. 

It  is  easier  to  describe  the  type  of  commissioners  we  need,  than  to 
suggest  the  ways  in  which  we  might  obtain  them.  With  monotonous 
regularity,  every  study  of  the  regulatory  agencies  has  concluded  with 
the  not-very-startling  admonition  that  the  President  should  nominate, 
and  the  Senate  should  confirm,  more  able  commissioners.  AVe  think 
more  can  be  done  to  improve  the  quality  of  regulatory  appointments. 
We  make  the  following  specific  recommendations. 

1.  The  President  should  create  within  the  White  House  an  office  on 
regulatory  agency  appointments  which  would  be  responsible  for  re- 
cruitments of  regulators.  The  director  of  that  office,  who  would  be 
confirmed  by  the  Senate  and  report  directly  to  the  President,  should 
have  extensive,  prior  experience  and  knowledge  of  the  independent 
commissions.  This  office  would  compile  and  maintain  a  list  of  quali- 
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fied  individuals  for  agency  appointment,  and  issue  to  the  public  a 
statement  of  the  genera]  criteria  for  such  selections.  The  duties  of  this 
office  would  include  only  Presidential  appointments  to  the  independ- 
ent regulatory  agencies.  Whenever  possible,  upcoming  vacancies 
should  be  announced  6  months  in  advance  of  their  anticipated  oc- 
currence and  suggestions  for  nominations  should  be  solicited  from  a 
wide  variety  of  sources.  The  director  should  publish  for  public  reaction 
and  comment  the  name  and  a  brief  biography  of  each  person  who  is 
under  consideration  for  nomination  at  leas*  30  to  60  day-  prior  to 
selection  of  the  nominee.  The  director  should  make  a  point  to  be  ac- 
cessible to  interested  groups  and  individuals. 

2.  The  statutes  should  provide  for  an  absolute  bar  against  a  former 
commissioner  representing  clients,  in  a  legal  or  nonlegal  capacity 
fore  the  same  agency  for  ■'>  to  5  years  following  termination  of  service 
a-  a  regulator. 

3.  Tlie  President  should  not  nominate,  and  the  Senate  should  not  con- 
firm, any  person  who  will  reach  the  age  of  7"  prior  to  th<-  conclusion  of 
his  or  her  term  of  office. 

-}.  A  full  field  FBI  investigation  should  he  conducted  of  every  pro- 
spective nominee  as  a  matter  of  law.  and  no  nomination  should  be 
announced  until  full  clearance  is  obtained,  except  in  the  case  where 
such  an  investigation  has  onducted  on  the  nominee  within  the 

previous  12  months.  No  invesl  igal  ion  by  the  FBI  should  be  co 
without  the  consent  of  the  subject  of  that  inquiry. 

5.  Tic  chairman  of  a  i    _  ry  conn  should  be  des  _ 
by  the  President  with  the  advice  and  consent  of  the  Senate. 

6.  The  Senate  should  continue  to  play  a  forceful,  independent  role 
in  appointments  as  pari  of  its  advice  and  consent  responsibility.  The 
staff  dealing  with  these  nominations  should  he  expanded,  and 
should  maintain  close  liaison  with  the  White  House  office.  The  Senate 
should  conduct  it<  own  independent  inquiries  into  the  fitness  of  a 
nominee.  Th  •  S  aid  encourage  informal  meetings  o  the 

inee  and  interested  groups  prior  to  the  confirmation  heai 
confirmation  hearing  should  he  scheduled  so  as  to  allow  maximum  op- 
portunity for  public  input  on  the  confirmation  p 
ings  have  been  full  and  robust   in  the  recent  past,  and  they  should 
continue  to  he  so. 

7.  The  Senate  committees  responsible  (<^v  hearings  on  nomination-  to 
the  regulatory  commiss  -  should  have  full  access  to  the  results  of  any 
systematic  investigative  checks  conducted  bv  the  White  House  on  a 
nominee,  including  the  findings  of  the  FBI  investigation. 

s.  The  present  statutes  dealing  with  conflicts  of  interest  and  requir- 
ing disposition  of  assets  and  holdings  which  might  result  in  such  con- 
flicts should  be  carefully  reviewed,  and  a  uniform  statute  adopted  for 
all  the  multimember  independent  commissi* 


STATISTICAL  [NFORMATION 

The  following  information  concerns  the  31  members  <>f  the  Federal 
Communications  Commission  and  the  27  members  of  the  Federal 
Trade  Commission,  who  served  between  L952  and  L975. 

FCC  FTC        Comb.ned 

I.  Position  immediately  preceding  appointment: 

Academic - 

Broadcaster  ... 

Engineer,  private 

Federal  Government  (total).. 

(a)  Staff,  same  agency 

(b)  Congressional  staff 

(c)  Congressional  Member 

(d)  Executive  branch 

(e)  Other  Federal  regulatory  agencies 

Law,  private 

State  government 

Other 

II.  Regulatory  background:1 

In  staff  of  same  agency 

In  regulated  industry,  same  agency 

In  other  Federal  regulation 

In  State  regulation. 

No  background  in  regulation 

III.  Principal  occupation  prior  to  appointment: 

Academic  ._ 

Broadcaster 

Engineer 

Lawyer 

Elected  officeholder 

Other 

IV.  Employment  subsequent  to  agency  service: 

Academic. 

Federal  public  office 

State  public  office 

Private  employment  in  agency-related  work... _ 

Public  interest  employment  agency-related  work 

Retired... 

Other 

Still  in  office 

V.  Party  affiliation: 

Democratic 

Republican 

Independent 

VI.  Race: 

Caucasian «. 

Black 

VII.  Sex: 

Male 

Female 

VIM.  Education  (highest  level). 

Advanced  degree  in  law  (LL.  M.) 

Law  degree 

Bachelor's  degree 

Some  college 

No  college : 

IX.  Age: 

Median  age  at  appointment 

Median  age  at  departure 

X.  Tenure: 

Appointed  to  an  unexpired  term  (less  than  7  yrs) 

Resigned  before  expiration  of  term 

Served  7  yrs  or  more. 

Still  serving 

Average  length  of  service  as  commissioner 

Average  length  of  service  as  chairman 

XI.  Reappointment: 

Number  reappointed 

By  same  administration 

By  1  or  more  subsequent  administrations 

1  Totals  for  the  1st  4  categories  exceed  the  number  of  commissioners,  since  some  regulators  had  backgrounds  in 
several  relevant  areas. 

2  Years. 

3  Robert  E.  Lee  was  reappointed  by  the  same  and  by  subsequent  administrations. 
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15 
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39 

10 
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2  49.5 
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27 

10 
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17 
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BIOGRAPHICAL  NOTE  ON  THE  AUTHORS 

J< i //us-  M.  Graham^  Esq, 

Mr.  Graham  is  a  staff  counsel  for  regulatory  reform  with  the  Com- 
mittee on  Government  Operations,  U.S.  Senate,  This  book  was  com- 
pleted before  Mr.  Graham  joined  the  committee  staff.  Previously,  he 
practiced  law  m  Washington,  D.C.  with  the  firm  of  ( !arliner<&  Gordon, 
and  served  briefly  as  law  clerk  to  the  late  Chief  Justice  Earl 
Warren  (Retired).  Beginning  in  August  1972,  Mr.  Graham  was  a  id- 
low,  then  stall'  attorney,  with  the  Institute  for  Public  [nteresi  Repre- 
sentation, Georgetown  Dniversity  Law  Center.  He  also  served  for  1 
year  as  supervising  instructor  of  the  legal  writing  program  at  the 
University  of  Wisconsin  Law  School.  Mr.  Graham  was  educated  in 
the  public  school  system,  and  holds  degrees  from  Michigan  State  I  ni- 
versity  (B.A.),  University  of  Michigan  Law  School  (J.D.)  and 
Georgetown  dniversity  Law  Center  (  LL.M.).  Mr.  Graham  is  admitted 
to  pract  ice  law  in  t  he  District  of  Columbia. 

Victor  II.  Kramer,  Esq. 

Professor  Kramer  be<ran  his  career  in  1938  as  an  attorney  for  the 
Department  of  Justice  where  lie  was  engaged  in  preparation  for  trial, 
and  trial  of  many  antitrust  cases;  in  his  1(.>  year-  with  the  Department, 
he  held  various  section  chief  positions  in  the  Antitrust  Division.  Fol- 
lowing a  year  of  sole  practice.  Mr.  Kramer  joined  the  firm  of  Arnold 
&  Porter  where  he  was  a  partner  until  August  1970.  He  was  then  an 
attorney  for  the  Center  for  Law  and  Social  Policy  in  Washington.  In 
July  1971.  Mr.  Kramer  became  professor  of  law  and  director  of  the 
I  nst  it  ute  for  Public  Interest  Representation  at  Georgetown  University 
Law  Center,  positions  he  holds  at  the  present  time.  Mr.  Kramer  was 
educated  at  the  Choate  School,  and  holds  degrees  from  Harvard  Col- 
lege and  Yale  Law  School.  He  is  a  member  of  the  Administrative  ( Jon- 
ference  of  the  United  States,  a  governor  of  the  District  of  Columbia 
Bar,  a  Fellow  of  the  American  College  of  Trial  Lawyers,  and  a  trustee 
of  t  he  Environmental  Law  Institute. 
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APPENDIX  A 

U.S.   Si  \  vit. 
COM  M  III  i.i.  ON  <  lOM  Mliai:. 

Washington,  D.C. 
(  m  ii  im:  ok  Information  Requested  <>f  Nominees 

Position  t<>  which  nominated: 

I  >ate  nominated  : 

In  order  t<>  assisl  the  Committee  on  Commerce  in  considering  your  nomination, 
you  arc  requested  to  provide  5  copies  of  the  information  outlined  below  to  me  at  : 
Senate  Committee  on  Commerce, 

i  An  cut  ion  of  Edith  Hart,  office  of  the  Chief  Counsel), 
124  Russell  Senate  <  >ffice  Building, 
Washington,  D.C.  20510. 
If  you  have  any  questions  regarding  the  information  requested,  please  contact. 
Sincerely  yours, 

Warren  G.  Magnuson,  Chairman. 

<  n  i  i.i  m:  of  Information  Requested  of  Now  i  nees 

a.  biographical 

1.  Name  :  <  Include  any  former  names  used  i . 

2.  Address:  List  current  residence  address  and  mailing  address. 
."..   I  >ate  and  place  of  birth. 

4.  Marital  status  ;  i  Include  maiden  name  of  wife  or  husband's  Dame  i . 

5.  Names  and  ageS  of  Children. 

(5.  Education:  List  institution (s),  dates  attended,  degree  received  and  date 
degree  granted. 

7.  Employment  record:  List  all  positions  held  since  college,  including  the  title 
or  description  of  job,  name  of  employer,  location  of  work,  and  dates  of  inclusive 
employment. 

8,  Government  experience:  List  any  experience  in,  or  association  with,  federal, 
state  or  local  governments,  including  any  advisory,  consultative,  honorary  or 
other  part-t  ime  service  or  positions. 

'.».  Memberships:  List  all  memberships  and  offices  held  in  professional,  frater- 
nal, scholarly,  civic,  charitable  and  other  organizations. 

10.  Political  affiliations  and  activities:  List  all  memberships  and  offices  held  in 
or  financial  contributions  and  .services  rendered  to  all  political  parties  or  election 
committees  during  the  last  ten  years. 

11.  Honors  and  Awards:  List  all  scholarships,  fellowships,  honorary  degrees, 
honorary  society  memberships,  and  any  other  special  recognitions  for  outstanding 

Service  Or  achievement. 

12.  Published  writings:  List  the  titles,  publishers  and  dates  of  books,  articles. 
reports  or  other  published  materials  you  have  writto  u. 

13.  Qualifications:  State  what,  in  your  opinion,  qualities  you  to  verve  in  the 
particular  position  to  which  you  have  been  nominated. 

H.     FINANCIAL     DATA 

(The  Information  supplied  under  this  heading  will  not  be  published  in  the 
record  of  the  hearing  on  your  nomination,  but  it  will  be  retained  In  the  Commit- 
tee's files,  and  will  be  available  for  public  inspection. ) 
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l.  Provide  n  complete,  current  financial  net  worth  statement  which  itemizes 

in  detail  all  assets  i  including,  but  not  limited  to,  bank  accounts,  real  estate,  secu- 
rities, trusts,  investments,  and  <»ther  financial  holdings)  and  all  liabilities  <  in- 
cluding, but  not  limited  to,  debts,  mortgages,  loans  and  other  financial  obliga- 
tions) of  yourself,  your  spouse,  and  other  immediate  members  of  your  household. 
All  assets  and  liabilities  should  he  separately  itemized  and  fully  described. 

-.    List  sources  and  amounts  of  all   items  of  value  received  during  each  of  the 

last  three  years  (including,  but  not  limited  to.  salaries,  wages,  fees,  dividends, 
capita]  gains  or  losses,  interest,  gifts,  rents,  royalties,  patents  and  honoraria). 

i  In  lieu  of  the  ahovc.  you  may  submit  copies  of  your  federal  income  tax  returns 
for  these  years,  hut  their  submission  is  not  required.) 

.*!.  List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred 
income  arrangements,  stock  options,  executory  contracts  and  other  future  bene- 
fits which  you  expect  to  derive  from  current  or  previous  business  relationships, 
professional  services  and  linn  memberships,  employers,  clients  and  customers. 

C.    FUTURE    EMPLOYMENT    RELATIONSHIPS 

1.  Will  you  sever  all  connections  with  your  present  employer,  business  linn, 
association  or  organization  if  you  are  confirmed  by  the  Senate? 

J.  Do  you  have  any  plans  after  completing  government  service  to  resume  em- 
ployment, affiliation  or  practice  with  your  previous  employe]-,  business  linn. 
association  or  organization? 

::.  Has  anybody  made  a  commitment  to  employ  your  services  in  any  capacity 
after  you  leave  government  service? 

4.   If    confirmed,    do    you    expect    to    serve    your    full    term    of    office".' 

I).    POTENTIAL    CONFLICTS    OF    INTEREST 

1.  Describe  all  financial  arrangements,  deferred  compensation  agreements,  and 

other  continuing  dealings  with  business  associates,  clients  or  customers. 

2.  Indicate    any    investments,    obligations,    liabilities,    or   other    relationships 

which  could  involve  potential  conflicts  of  interest  in  the  position  to  which  you 
have  been  nominated. 

3.  Describe  any  business  relationship,  dealing  or  financial  transaction  which 
you  have  had  during  the  last  ten  years,  whether  for  yourself,  on  behalf  of  a 
client,  or  acting  as  an  agent,  that  could  in  any  way  constitute  or  result  in  a  pos- 
sible conflict  of  interest  in  the  position  to  which  you  have  been  nominated. 

4.  Describe  any  activity  during  the  past  ten  years  in  which  you  have  engaged 
for  the  purpose  of  directly  or  indirectly  influencing  the  passage,  defeat  or  modi- 
fication of  any  legislation  or  affecting  the  administration  and  execution  of  law  or 
public  policy. 

5.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including 
any  that  may  he  disclosed  by  your  responses  to  the  above  items.  (Please  provide 
a  copy  of  any  trust  or  other  agreements,  i 

(>.  Written  opinions  should  he  provided  to  the  Committee  by  the  General  Coun- 
sel of  the  Agency  to  which  you  have  been  nominated  and  by  the  Attorney  <  Icii- 
eral's  office  concerning  potential  conflicts  of  interest  or  any  other  legal  harriers 
to  your  serving  in  this  position. 

E.     TESTIFYING     BEFORE    CONGRESS 

I.  Are  you  willing  to  appear  and  testify  before  any  duly  constituted  committee 
of  the  Congress  on  such  occasions  as  you  may  he  reasonably  requested  to  do  so? 

■2.  Are  you  willing  to  provide  such  information  as  is  requested  by  such 
committees? 

F.     OTHER 

1.  Have  you  ever  been  convicted  (including  pleas  of  guilty  or  nolo  contendere  i 
of  any  criminal  violation  other  than  a  minor  traffic  offense? 

2.  Please  advise  the  Committee  of  any  additional  information,  favorable  or 
unfavorable,  which  you  feed  should  he  considered  in  connection  with  your 
nomination. 

(Signature) (Date) 
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U.S.    Si  \  \  i!  . 
(  lOM  M  I  l  ill.    <>N     <  !OW  Ml  K<  i  . 

Washington,  D.C,  January  10,  1974. 

The  I'ki  mih  \  i. 

The  White  House, 
Washington,  D.C 

i  >i  \i:  Mb.  I'ki  bid]  N  i  :  As  we  begin,  the  new  legislative  year,  I  want  to  take  a 
few  minutes  to  commend  you  and  to  express  my  personal  gratification  al  the 
excellent  choices  you  have  made  In  several  recenl  appointments  to  key  regulatory 
commission  posts. 

in  particular,  our  Committee  has  been  enormously  Impressed  with  the  com- 
petence, Hi*'  integrity  and  the  record  of  commitment  to  public  service  exemplified 
by  such  nominees  as  Daniel  O'Neal  to  the  EOC,  David  Pittle  to  the  Consumer 
Product  Safety  Commission,  Elizabeth  Hanford  to  the  FTC  and  Donald  Smith 
to  the  FPC.  These  appointments  are  evidence  of  our  growing  belief  that  w< 
and  musl  And  public  servants  capable  of  regenerating  the  faith  of  our  citizen* 
thai  governmental  Institutions  can  serve  the  interests  of  the  people  as  a  whole 
not  the  special  interests. 

I  want  also,  to  commend  the  open,  candid  and  cooperative  spiril  with  which 
Jerry  Jones,  David  Wimer,  and  John  Vickerman,  able  members  of  your  staff 
charged  with  the  responsibility  for  seeking  candidates  for  these  positions  have 
worked  with  us  on  the  Commerce  Committee  and  our  staffs,  jointlj  seeking  aonii- 
nivs  of  outstanding  qualifications.  I  assure  you  that  we  stand  ready  to  continue 
to  assist  in  that  same  spirit  of  cooperation. 
Respectfully  your-. 

Warren  <;.  M\',.\i  son,  Chairman. 


APPENDIX  C 

U.S.  Si  \  \  :r. 
Com  mittee  oh  <  !om  mer<  e, 
Washington,  D.C,  September  l).  1974. 
The  Pbesidi  m. 
The  WhiU  House, 
Washington,  D.C. 

Deab  Mb  President:  As  you  begin  to  address  yourself  to  the  filling  of  vacancies 
on  the  various  regulatory  commissions  I  wanted  to  call  to  your  attention  the 
fruitful,  cooperative  effort  which  has  evolved  over  the  past  year  between  the 
Commerce  Committee  and  the  White  House  personnel  office  in  the  joinl  search 
for  men  and  women  to  serve  in  such  key  posts  as  the  Federal  Trade  Commission 
and  the  Consumer  Product  Safety  Commission. 

The  White  House  personnel  office,  have  worked  with  us.  mindful  of  our  re- 
sponsibility to  consider  the  qualifications  of  such  appointments,  in  seeking  nomi- 
nees who  bring  to  these  roles  a  record  of  public  service  which  gives  evidence  of 
independence  of  mind  from  industries  to  he  regulated,  a  demonstrated  commit- 
ment to  pursuit  of  the  public  interest  rather  than  private  interest,  unquestioned 
Integrity  and  the  highest  levels  of  demons!  rated  competence. 

Vigorous  regulation  can  he  a  vital  tool  in  the  restoration  and  Invigoration  of 
competition,  in  dampening  the  tires  of  Inflation,  ensuring  fairness  and  Integrity  in 
the  nation's  marketplaces  and  above  all  in  restoring  the  lapsed  faith  i>\'  millions 
of  Americans  that  their  government  can  work  for  their  benefit— not  just  for  the 
benefit  of  the  privileged. 

I  pledge  my  support   in  continuing  the  cooperative  relation-hip  of  the  past  and 
in  the  common  effort  to  select  men  ami  women  with  whom  both  your  Adminis- 
tration and  the  Country  can  take  pride. 
Sincerely  yours, 

w  \i:u  \  < ;.  M  \<,\  i  --on.  i  h airman. 


62   it:.     76         28 
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U.S.   Senate, 
Com  m  i  i  ir.i:   <>\    Coil  If] 
Washington,  D.c..  December  8,  1974. 

The  Pri  SIDES  i . 

77m •  White  House, 
WasMngton,  D 

Di  \u  Mu.  Pbesidi  ni  :  The  Federal  Power  Commission  plays  a  key  role  in  the 
price  that  consumers  pay  for  electricity.  It  approves  the  Location  and  design  of 

new  hydroelectric  projects.  It  sets  the  wholesale  price  Of  interstate  natural  gas. 
and  determines  the  priority  of  curtailments  when  a  pipeline  Is  short  of 
The  Commission's  activities  have  a  profound  Impact  on  the  nation's  employment, 
the  level  of  Inflation  in  energy  prices,  and  the  operation  Of  the  natural  gas  and 
electric  industries.  The  FPC'S  critical  role  in  energy  would  be  greatly  enhanced 
by  the  Domination  of  a  Commissioner  with  a  record  of  experience  and  perform' 
ance  in  the  public  interest 

The  purpose  of  the  Federal  Power  and  Natural  (las  Acts  is  to  prevent  exploita- 
tion of  the  consumer  in  industries  where  competitive  market  forces  do  noi  ade- 
quately function.  In  our  view,  if  is  important  that  the  fifth  member  of  the  Com- 
mission believe io  making  regulation  work  in  a  way  that  will  effectively  stimulate 
development  of  electric  and  gas  energy  supplies  without  creating  windfall  profits 
for  the  regulated  industries. 

The  record  of  regulatory  agencies  reflects  the  people  who  run  them.  The  Presi- 
dent  has  an  opportunity  to  reinforce  his  commitment    to  fighting  inflation  and 
protecting  the  consumer  in  his  selection  of  the  next  nominee  to   the  Federal 
Power  Commission. 
Sincerely, 

WABBEN  0.   MagnUSON,   Chairman. 


APPEXDIX  E 

U.S.   Senate, 
Committee  ox   Commerce, 
Washington,  B.C.,  March  12,  in:.;. 

The  PRESIDFNT. 

The  While  Kouse, 
Washington,  D.C. 

I  >i:ar  Mr.  President  :  It  is  altogether  fitting  that  you  should  have  received 
and  accepted  the  resignation  of  Rush  Moody,  Jr.  from  the  Federal  Power  Com- 
mission. As  an  opponent  of  natural  gas  wellhead  price  regulation.  Commissioner 
Moody's  conclusion  that  he  could  not  in  good  conscience  continue  to  s^vv^  as  a 
regulator  of  natural  gas  prices  reflects  admirahly  on  his  integrity  ami  sense  of 
public  responsibility. 

As  Commissioner  Moody  indicated,  his  decision  was  precipitated  by  his  recog- 
nition that  Congress  is  not  prepared  to  accept  the  argument  that  deregulation  of 
natural  gas  prices  is  in  the  puhlic  interest.  Instead  the  thrust  of  the  Commerce 
Committee's  efforts  in  natural  gas  regulatory  reform  is  reflected  in  the  Congres- 
sional Energy  Program's  commitment  to  "reform  and  simplify  natural  gas  regula- 
tion hut  continue  interstate  price  controls  on  old  natural  gas  and  establish  a 
statutory  formula  ceiling  that  reflects  the  cost  of  production." 

The  conflict  of  conscience  which  precipitated  Commissioner  Moody's  decision 
would  of  course  he  equally  applicable  to  any  nominee  for  the  Federal  Power  Com- 
mission who  could  not  in  good  conscience  commit  himself  to  the  vigorous  regula- 
tion of  natural  gas  prices  in  accordance  with  the  mandate  of  the  Natural  Gas 
Act  and  any  reasonable  foreseeable  amendments  to  that  Act.  It  is  for  this  reason 
that  we  once  again  urge  you  in  the  search  for  Federal  Power  Commission 
nominees  to  seek  out  persons  with  a  background  of  public  service  and  a  commit- 
ment to  the  regulation  mandate  embodied  in  the  law. 

While  we  recognize  that  it  is  your  conviction — held  in  good  faith — that  price 
regulation  of  natural  gas  should  be  brought  to  an  end,  we  are  confident  that 
in  your  capacity  as  the  Chief  Executor  of  the  Nation's  laws  you  will  nevertheless 
seek  out  those  persons  who  can  freely  and  enthusiastically  commit  themselves 
to  the  regulatory  philosophy  embodied  in  the  law. 

As  the  Committee  with  oversight  over  the  Federal  Power  Commission,  it  is  our 
hope  that  you  will  seek  our  advice  in  the  process  of  selecting  such  candidates. 
Respectfully  yours, 

Warren  G.  Magnusox,  Chairman. 
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IS      g]  -.  vi,  . 
COMMITTE]     on    Com  Ml 

Washington,  D.C.,  March  > .'.  1975. 
The  Presided  r, 
The  White  House, 
Washington,  D.C. 

Deab  Mk.  Pbesioeni  :  It  la  my  understanding  thai  you  are  about  to  ad 
yourself  t"  the  selection  of  a   Democratic  nominee  to  the  Federal  Trade 
mission  for  the  position  vacated  by  the  resignation  of  Mayo  Thompson. 

On  no  single  aspecl  of  regulatory  reform  has  there  been  a  greater  consensus 
between  your  office  and  Congressional   leaders  concerned   with  the   i 
process  than  in  the  Deed  for  strengthening  the  role  of  the  competitive 
place  as  the  most  just  and  efficient  allocator  of  goods  and  have 

consistently  called  Cor  a  reduction  in  the  role  of  economic  regulation  by  the 
government  and  the  return  to  reliance  upon  competition  as  the  "invisible  regu- 
lator". The  Federal  Trade  Commission  is  unique  among  independent  govern- 
ment agencies,  charged  as  it  is,  with  t  1 1  *  -  responsibility  Cor  enforcing  fair  com- 
petition in  tin-  marketplace  as  an  alternative  to  regulation.  It  appears  to  me,  as 
it  does  to  many  of  my  colleagues,  that  the  appointmenl  to  fill  the  FTC  vac 
should  logically  go  to  a  nominee  qualified  by  training,  experience  and  demon- 
strated commitment  to  the  vigorous  enforcement  of  our  antitrusl  laws. 

i  have  indicated  to  you  previously,  I  do  not  consider  if  the  function  of  the 
Senate  to  dictate  to  the  President  the  names  of  those  whom  it  feels  I  e  shall 
select  for  high  executive  office,  even  for  the  regulatory  agencies  which  have 
historically  been  perceived  as  arms  of  Congr< 

I  do  think  it  is  appropriate,  however,  that  the  Senate  play  an  active  role  in 
working  with  you  to  develop  the  criteria  to  be  applied  in  making  such  selections, 
and  it  is  in  that  capacity  that  I  urge  you  to  fill  this  vacancy  with  an  outstanding 
trust-buster. 

Respectfully  yours, 

Warren  G.  Magnuson,  Chairman. 
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